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HE TPO propoſeth 3 in this book to render 
the laws relating to the ſubjects it treats of, 
ittle more ntellighle than hath hitherto | Been 


Gone. 


The method he makes uſe of 1 is various. 


The firſt thing regarded is the order of lime. 
Thus in the Poor Lins firſt is ſet forth the ap- 
pointment of Lin 4 4d] next the feveral branches of 
their duty, in finding /ettlements for the poot—— 
in removing them to ſuch ſettlements in making 
rates for their relief——in relicving and otherwite 
ordering them——and laft of all, in accounting at 
the expiration of their office. Then again, in 
treating of /ettlements, it occurs to confider diſtinctly, 
and as near to the faid order as may be, ten different 
by birth——by the parents 
—DY. — ſeruic. 
by mhavitins forty days after notice 
by ſerving a paris 
Mice by renting ol. a year ——and by a perſons 
0WN eſtate. — In like manner, in treating of the 
rates, firſt is bet forth the courſe of [dying the VA 

tices 


ſettlement 
by marriage= 


ment——then the allowance thereof by the juf 


. the ſame in the church — —appeat 


agamſt + dies rates at the feſtions— —levy? as the ; — 


A 2 N by 


1 PREFACE 


© by difirefe— and finally, commitment where no dif: 
: treſs can be had. 


Thus to exhibit another inſtance——In the arti- 
cle of the Woollen manufacture, which makes up a 
| conſiderable part of the juſtice of the peace his duty, 
and of the officers ſubordinate to him, there is ſuch 
a number and variety of ſtatutes, that authors are 
generally ern Rel with them. To avoid which 
perplexity, the laws are here digeſted in order, ac- 
cording to the natural progreſs of that buſineſs; 
from the ſhearing of the ſheep, to the exportation 
of the wool manufactured; under the feveral heads 
of winding of wool by the ſhearer——laws to prevent 


its exportalion——WorRIng of cloth ulling— b 
meaſuring- Og" — W le — 


Porting. | VCC 


Where there is no > priority. in point of time; the 
next method is that of Lord Coke, to frame a defi- 
nition which takes in the whole ſubje&, and then 
explain the ſeveral parts of ſuch definition in their 
order. Thus Grand larceny is defined to be, A felo-. 
nicus and fraudulent taking and carrying away by any per- 
on of the mere perſonal goods of another, above the value 

of 124. In the handling of which, the ſeveral 7 
| branches of the definition are explained in the or- 
der as they ſtand; viz. 4 felonious and fraudulent tak- 
 img——and carrying away——by any perlon——of the 
_ mere a goods ——of another ——above the value of 
124. Under which heads the gencral learning re- 


lating to that whole title! is Se een 


The like method is purſued in treating of the 


commiſſion of the peace, the ſorm of an indifiment, the- 
form of an order ef removal, and other articles, 


In 
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In general, it is provided, that one thing ſhall 


clear the way for another, and the tubſequent pa- 
— EXPLAIN the ——_—_ 


Under the influence of which conduct, the . r 


hath attempted to bring together ander one gene- 
ral title, divers articles relating to the ſame ſubject, 
which in the common books are broken and detach- 
ed under various ſeparate titles; hoping thereby, 


that what hath hitherto been thought introducto- 


xy of confuſion, may tend to render the ſubject 
more perſpicuous, in exhibiting the whole under 


one comprehenſive view. T hus the laws relating 
to the game, which are above forty in number, and 
are interſperſed in the common books under about 


thirteen different titles, are here digefte 1 under one 


general title, Game, to which the reader ſhall have 


| recourſe for the knowledge of whatſoever belongeth _ 
to that ſubject. For example, if any perſon would 


be ſatisfied, what penalty the law hath provided 
for zracing haves # the ſnow; by recurring to the ge- 


neral title concerning the game, he will find the 


game diſtinguiſhed into three kinds, the four-focted 


game, the winged game, and the game of Vt The 
four-/ooted game are diſtributed into the leveral ſpe- 


cies of deer, bares, and comes; under Which head 


concerning hares, he will readily find what is delired. 
In like manner, the wzged game are ſubdivided in- 
to ſeveral branches, concerning hawks and Haug 
——ſwans——partridges and pheaſants——priocons —— — 


wild ducks, wild geeſe, and other water fowl — 
 MOOr game- 


| have their peculiar laws. 


grouſe or 
—herons—— and other fowl; each of wh: ch | 


In ele large comprel enſive titles, care is Uke- 
iſe taken, to be às particular as may be without 
injurlüg the connection in the ſtatutes, by inſerting 


the whole law by itſelf, relating to each ſeparate f 


article. The benefit of wh ich will appcar by the 
— | | following | 


* 
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following inſtance: If a perſon would know, what 


number of horſes or beaſts in a cart or waggon are 
allowed by the ſtatutes for the preſervation of the 
roads; let him take what treatiſe at preſent he 
pleaſes concerning the highways, he muſt read over 
the whole, before he ſhall be ſure that he hath 
found all which the law hath enacted concerning 
the ſame; and ſuch is often the inaccuracy and CON- 
fuſion, that when he hath peruſed the whole, per- 
_ he may be ftill to ſeek. For as to this inftance 
before us, there have been regulations made con- 
cerning the ſame, by ten different acts of par- 
liament, at very different times. Before he can 
have any competent knowledge thereof, he muſt 
lay all theſe ten acts together; and chen he . 
ſhall have done this, he will find amongſt them fo 
many repeals and revivals, and explanations, and 


__ amendments, that it will even then be no eaſy mat- 


ter to conclude with certainty how the law doth. 
Rand as to that article. To ſpare the reader all 
which trouble, the author * in this, and all 
other the like inſtances, laid the whole law toge- 
ther relating thereunto, or at leaſt all that bath 
occurred to him, or which he hath thought It ma- 
terial to inſert. So that the reader may receive 3. 
tisfaction in a very ſmall compaſs, as to what hie 
ſhall be inquiring about; or at leaſt he may be ſa- 
tisfied in this, that if he doth not find it there, he 
” need not ſeek for it elſewhere in the book “. 8 


And by this method of bringing other into 
one general title, all thofe feparate diſtincd titles, 
which have a mutual relation to and dependance 
upon each other, the author hath avoiged one 
great inconvenience, of referring the reader from 
one title to another, and from that other back 


— i | — = — — — 
| | — — | 


% Ae 5 EPA acts are reduced into two general acts, one for t turn- 
pike roms the other for highways nut being turnpike. 


again 


PREFACE vi 


again to the firſt, and (which is not abide) in 
t books of the like kind) perhaps loſing the "AY to 
ebe treated of betwixt them. 


"3 UVpon which account alſo, ben « one law occur- 
reth under two different titles, it is uſual with him 
to inſert the ſame under both thoſe titles; fo that 
the reader's attention may not be interrupted, by 
ſending him to ſearch other titles, and from thoſe 
perhaps others again, which have no principal re- 
lation to the matter he hath 1 in hand. 


Alſo upon another account, he hath ati” 
on made uſe of more words than otherwiſe he would 
> have done, namely to avoid the frequent repetition 
of the term, Cc. which is a vague expreſſion, and 
apt to create an uneaſmeſs in the reader's mind, for 

that he cannot be ſatisfied from thence, how much, . 
or how little 3 is intended to be underſtoad. = 


is He hath alſo been ſomewhat large in the matter 
of precedents under divers titles; and hath endea- 
voured to bring them much nearer to the ſtatutes, 
upon which they ought to be formed, than uſually 
= bath been done, 


ww For all which enlargements, he bath the more 
= ſpace allowed to him, for that he hath not thought 
it neceſſary (as others have done) to take up near 
one fourth part of the book, by inſerting Blackerby's 
© juſtice at the end of it, by way of index; hoping 
that the method he hath purſued will render every 
7 thing of that kind aper: nent and uſeleſs. 


Tur MATERIALS which the author hath made 
ule of, are chiefly of four kinds The /atutes at 
jarge—the ſeveral treatiſes concerning the pleas of 
the Trown—the Tapas. of caſes adjudged in the 
| court _ 1 


8 1 » , __— Mc. > 
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court of king's Beek d the books concerning * 


As to the Patutes at large, or acts of parlia- 


ment ; the author hath not thought himſelf at li- 
berty. as Mr. Dalton and others have done, to 
deliver the import thereof in his own words; 
but hath conſtantly abridged the act in the 
words of the act itſelf, leaving out nothing which 


may ſeem any way material. And to each dif- 


tinct clauſe, he. hath annexed- the interpretation 
thereof, where the fame hath been determined in 8 


the court of king's bench, or expounded oY other 


good. authority... | 


Ihe treatiſes concerning the pleas of the crown, 

are thoſe of Stamford, Coke, Hale, and Hawkins. 
Of the firſt of theſe, the author hath made little 
uſe, further than as he is adopted by the other 
three As to which three great authorities, where 
the law hath been declared by Lord Cote, and 
not controverted by any other, nor altered ſince 
His time by any act of parliament, or judicial 
determination. the author hath given to him the © 
preference. And where any of theſe differeth from 
the other, he hath noted the difference. : 


In citing of Mr. Ma. he hath not thought 
it allowable, as 1s uſual with others, to omit 
the ſeveral degrees of caution and aflent, with 


Which he delivereth his opinion; as, 2. ſeemeib, 


or z? hath been ſaid by ſome, or it ſeemeth 20 be the better 
opinion, or it ſeemeth to be agreed, and the like; 
_ which are by no means arbitrary words without 
much meaning, but are inſerted by him with the 


atmolt deliberation and judgment. 


As to the books of reports ; where the caſes 1 
therein have been confidered by Mr. Jlauſins, 


and! 
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5 and che other learned perſons before mentioned, 


the author hath judged it very proper to leave 
the matter there as ſettled by them. As to the 


| 1 reſt he hath by no means thought himſelf of 

7 ability to proceed in Mr. Hawkinss manner, by 
luaying together all the reports on the ſame ſub- 
esd, and thereupon extracting an opinion out of 


4 the whole; but hath inſerted the ſame at large, 
or what he hath thought moſt material thereof, 


3 and left the determination thereupon to the rea- 


ders better judgment. 


And here it may be Ne that the reader 
be admoniſhed, not to expect that the book ſhall 


; pe more perfed than the materils of which it- 
1¶8 compoſed. All the books of reports are not 
of equal authority. Many of them are only 


notes that had been taken for gentlemen's own 
private uſe; which doubtleſs, would have been 


5 much more perfect, had they intended them for 


en, For theſe, or any other, the au- 
"thor himſelf voucheth not: And, as he doth not 

add to their credit, ſo he doth not detract from 
its but leaveth every author (as he reed muſt). 

"to anſwer for himſelf. For he hath made it an 

Cinvariable rule upon all occaſions, to cite his av- 
© thorities what ſuch ſoever they be; and, in all 
material inſtances, in the very words of the origi- 
nal authors: that ſo, what may be of good au- 
Y thor in itſelf, ſhall not be rendered leſs ſo by 
bis handling of it. And where no authority is 
alleged, he deſires the reader will look upon it 
as ſuch, namely, as having no authority; the fame 
being nothing but the author's own private obſer- 


. vations, which are ſubmitted to every reader's 


judgment, to aprove or reject as he ſhall ke. 
3 cauſe. 
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The books of authority concerning the office of | 2 


publiſhed in the reign of king Fames the firſt : 


Iince which time, no book under that title hath 7? 
been allowed as ſufficiently authentic. And 
even the additions which have been made to Dal. 
ꝛzon ſince his death, ſeem to have no better claim 
to an uncontroulable authority, than other col. 


a juſtice of the peace, are thoſe of Fitzherbert, Cromp-. © 5 
ton, Lambard, and iNalton; the laſt of which was 


lections which have not obtained it. And Dalton | 


Where Dalton hath ad opted Lombard, Crompton, and 
 Firzherbert (which he doth moft trequently in their 
own words), the author hath thought it ſufficient 
to cite Dalion's {ingle authority. And generally, in 
all other caſes, where authors are agreed, he hath 
Judged it unneceſſary to alledge more than one or 
two good. vouchers. 


Concerning the other Mok a his TY which 


have been publiſhed lince Dalion's time, it is un- 


neceſſary to inlarge ; ſince of the moſt of them 


the author hath made no uſe, and of the reſt 


very ſparingly ; and he will not ſeek to recom- 


mend his own book, by finding fault with others 9 9 
before him. By 


Ps 295 17346” 


himſeif is much injured in the modern editions, 
in like manner as was obſerved before of Mr. Haw- [ap 
Lins, by delivering that as abſolute, which Mr. 
Dalton publiſhed under the ſeveral degrees of aſ- 5 
ſent or doubtfulneſs before mentioned; and which 
the author in juſtice to Mr. Dalton, hath. re- "Ie 
ſtored. _ 15 
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none in the reign of king George 
But now this deficiency hath been abundantly 


are in number a 
molt half as many more that have been repealed, 
ſuperſeded, or permitted to expire. 


CONCERNING THE 


FIFTEENTH EDITION. 


HAT alterations have been neceſſary to 
be made from time to time ſince the firſt 


pa eaten of this book, may be eaſily conceived 


from the variety of materials which have been 


introduced from the reports of Caſes adjudged in 
the courts of Weſtminſter-hall, and the Statutes 


enacted during that period. 


When this Hook: WAS firſt publiſned, in the 
year 1754, there had been few Reports adjudged 
in the reign of king George the firſt, and {moſt : 
the ſecond. 


ſupplied by a greater number of Reports or | 


cales, determined in matters fabjet to the ju- 


ri{diCtion of the juſtices of the 


eace, than had 


been in the whole period before that time from 
1 the fiſt inftitution of the office of that ati 


trate. 


Thie Statutes or as af” parliament hich hay e: 


been made during the faid time, connected more 


or leſs with the office of a juſtice of the peace, 
above three 3 beides al- 


By the means of Which K ſo many new 


matters are in ever Y le:Hon of parbament brought 


b 2 5 under 


7 


PREFACE. 


: under the juriſdiction of theſe juſtices, and ſo 


many alterations are made in ſubjects of which 


they before had cognizance, that every new edi- 
tion, in order to keep peace with the law, is in 
effect a new book. And this is unavoidable. 
To publiſh thoſe alterations ſeparately in an an- 
rual appendix, is a work of more defficulty than 
may be at firſt apprehended. For to effect this 


to any ſufficient purpoſe, many titles muſt be ta- 


ken in pieces, and wholly new modelled ; ſome- 


times cne act of parliament breaks into perl 


different titles, all of which muſt be ſurveyed, 
and rendered conſiſtant with each other; and 
new titles frequently ariſe upon new emergencies. 
Theſe alterations and additions in any one year 
would increaſe to a volume of no inconfiderable 
dimenſions, and in two or three years time would 
be productive of infinite confufion; and, notwith- 
ſtanding all reaſonable attention that might be 
employed, the book and all the appendixes, and 
the ſeveral appendixes one with another, would 
be at variance. The beſt appendix that the au- 
thor can imagine is, the ſtatutes at large every 
year, ſo far as juſtices of the peace are concerned 
therein; which ſtatutes as no acting juſtice ought 
0 be without, this would therefore upon that 
account create unto. him no additional expence. | 
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FN the ſucceſſive and numerous Prefaces to the 
I preceding Editions, the Author has given a 
= judicious and accurate account of the method 
be obſerved in the arrangment of this Work, 
and of the materials from which it was firſt 
formed, and afterwards improved; ſpecifying 
alſo, from time to time, the various additions 
> he had made: And in the Advertiſement to the 
 * fifteenth Edition (which the Reader is requeſted 
1 to peruſe) he has given a comprehenſive viewy 
of the growth of the Work during the ſpace | 
ef thirty-one years, which had revolved lince its 
F Arlt ee in 17 54 


5 T be many and very early opportunities given 
me by my father to obſerve the method he 
I purſued in making the neceſſary alterations and 
additions to every new edition, and ſelecting 
** from the Reports ſuch adjudged caſes as ſeem- 
+ ed beſt to explain the laws on which the de- 
termination of the courts were founded, and his 
more particular inſtructions to ine to make ex- 
tracts from the new acts of parliament, and in 
forming other neceſſary collections for the work, 
has enabled me to purſue his plan in the pre- 
llent publication, which with becoming diffidence 
1s now. offered ty the Tanner 


as 


„ , *,4 G 
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XIV ADVERTISEMENT. 


In the ſhort interval between the publication We 


of the lat Edition, and my father's death in 1 
November 1785, he continued to make his cor- 


rections as uſual. Theſe, together with the 
former Appendix, and all the Acts of Parliament 


and adjudged Cafes from that time, are now * 
interwoven under their reſpective heads. The 
Adds which interfere more or leſs with the office 
of a Juſtice of the Peace, are ſo numerous within a 
the above ſhort period, on account of the many 
additional new taxes, and the new arrangement 
of the duties of Cuſtoms and Exciſe, as to 
amount to above eighty 5 and there are more _ 
than that number of new adjudged Caſes. The 
| Reader will not therefore be ſurpriſed at the 
increaſed bulk of the volumes; and he may be _ 
aſſured that no labour or attention has been 
{ſpared to render the Book complete to the _ 


preſent time, and ftill worthy of that * 


with which it has been 1o long honoured, 


JOHN BURN. |. 


On rox, WesTMORLAND, 
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INTRODUCTION, 
| Conkiſting of TWO PARTS; 


1. Certain abbre viations made uſe 5 in this Work, 


u. Some e rules to be obſer ved, in : the conftrufion of 
e or acts of e 


F | 1. Certain abbreviations made uſe if 17 this x work. 


N order to keep the book . a 3 compaſs, 
'1 the following abbreviations are made uſe of. | 
I. The word cee is always to be under- 
ſtood to mean ,, of the 7 when not Juſſgice. 
botherwiſe expreſſed. 1 
2. The words one Juſiice ſhall be ad One Juſtice. 
ſtood to ſignify ove or more juſtices, fo that 
> what is directed to be done by one, ſhall not be intended 
thereby to exclude others from joining with him. 
3. In like manner, two 7u/tces, when not 
otherwiſe expreſſed, fhall be underſtood | to os Wo Juſtices 
ſignify two Juſtices or more. 
| 4. So alſo a conviction on the oath af one One witneſs. 
witneſs, ſhall be underſtood to denote 61:0 D 
= witneſs or more. 
). © 5. And ?wow!/neſſes ſh all denote two or Tio witneſſes. 
wre witneſſes. 
6. (1 G.) ſhall be underſtood to 1 ib, Quorum. 
ene whereof is of the Quor aum. 


* Tbe 


. INTRODUCTION. 


Majority. 7. The juſtices in ſeſſi N. ons ſhall ſignify the 
55 ſaid juſtices, or the major part of them. 
Seſſions. +" "he The word ſe ions ſhall denote the general 
ez quarter ſeſſtons, if not otherwiſe expreſſed. 
Tarrant. 9. The word warrant ſhall always fignify 
2 eparrant under hand and ſeal, where not ex- 
preſſed otherwiſe. 5 
Judge 10. Judges or juſtices of 72 ſhall be un- 
afſize. derſtood to ſignify allo thoſe of V/ Prius, 
- Oyer and Terminer, and General Goal Deli 
very. 
Mayor. 11. The word mayor ſhall always be under- 
ſtood to imply bailiffs and other chief officers in 
corpor ations, by what appellation ſoever digni- "8 
Con ſtable. 7275 12. The word con ſtabie ſhall always be un? 
. derſtood to imply tythmgman, borſholders, 
headboroughs, and other officers required to ex- 
c.eute the juſtices warrants. 1 
Overſeer. 13. The word overſeer ſhall be Ander 004d = 
5 to mean overſeer of the pours Where not ex. 
preſſed otherwiſe. 


1 Poor. 14. Where a penalty, or part thereof} is ex 

1 preſſed to be given to the poor; that ſhall be 
ö always underſtood to denote the poor of tlie 

|. = Os | pariſh where the offence Was committed, if not. 1 

| j 7,5 --- etherwile-limned;” --- 

Ti Penalty. 15. Where a penalty is to be recovered 

Hm 5 before the juſtices of the peace, it is thought 

= indiſpenſable to inſert particularly the manner of recover- 
it. ing the ſame ; but where it is to be ſued for in any of his 
| majeſty's courts of record at Weſtminſter it is judged not 


there: and generally, where it is expreſſed, that a per- 
fon ſhall do, or not do ſuch a thing, on pain of ſuch ® 
a ſum, without more, it ſhall be undetſtood that fuck Xt 
penalty 1s not recoverable before the juſtices of the peace, ; 
1 but ouly 1 in the courts at Weſtminſter. = 
1 1416. In all caſes of diftreſs and ſale, it al! 
Overplus. be underſtood that the oe pus mult be re— 


| neceſſary to ſet forth the ſpecial method of procedure 
| | \ 
| 

; 

z 


33 


| | turned to the owner; after the ſum or ſlums to 
J 5 be mer cout deducted, ſhall be ſatisfied and 
_— paid. 


| | 17 Lands: 


INTRODUCTI O N. Svii 
e ſhall be underſtood to ſtand for Lands. 


* eh 43 1 tenements and hereditaments. 


18. Where tranſportation is directed for any Tranſpor- 


4% offence, it ſhall always be underſtood, that if tation. 
the offender ſhall return before the time limited, „ 
De 17 be guilty of felony without benefit of clergy. 


In the blank ſpaces for the names in the B/ank ſpa- 
5 precedents, inſtead of inſerting initial letters ce. 
arbitrarily, it is thought it may be ſome help 


to the memory, that A. O. ſhall ſignify the enter, 


A. I. the informer, A. IW. the witneſs, J. P. the Jo 
of the pcace, and the like. 
* 20. Alſo, for brevity's fake, ſums of money Figures. 


and other numbers are uſually expreſſed by 
i figures, and not in words at length; but it is to be re- 
| membered, that in the forms of warrants, convictions, 


1 and other proceedings before the juſtices, they ought to 
be expreſſed i in words at length, and not in 
Br. REG: 


Where a arte] is ſaid to be; in | force, Continu- 


| unit ſuch a day, month, and year, c. it ance Ha- 


hal always be under ſtood to imply, and from tutes. 
1 e to the end of the then next Jun of parlia- | 


6 22. In the ſtatutes made in the reign of the Citing of 
3 hte King William, it is thought not necellary fatutes. 
upon all occaſions to ſay William the Third, ſince 

; 1 there are no printed ſtatutes in the reigns of ſrillian the 


| wn | 71 17 72 an 4 S EC 0 72 A. 


Nor is it thought necelfiry 1 in ſuch eng to add the 
name of Queen Mary to that of King William ; but it is 
XZ judged ſufficient for the under ſtanding thereof, to We 
the ſtatutes in this manner, viz. _ 
= 21.7. e. 2. c. 6. J 3. to ſignify the e made in the 
3 7 ay holden in the firſt year of the reign of King 
Iilliam the Third aud Queen Mary, the ſecond ſeſſian 
1 thereof, chapter the ſixth, ſection the third. 
1 23. Abbreviations in the names of books Citing of 
2X cited as authorities, or elfewhere occafionally books and 
1 1 noted, couſiſt for the moſt part of tome of the adjudged © 


4 initial letters of the authors names, and other. Cafes. 


ſe common diſtinctions, and more particularly 
in quoting Sir I. Ulam Blackſtone, the noni diſtinction 
C CT 
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is obſcrved : 1, 2, 3, 4, Black. denotes B Blackfane 5 Cri: 
mentartes, the firſt, ſecond, third, or fourth part. Black, 
Rep. hgniitcs Blackſtone's R erte, which though in two 


volumes, yet the pages being numbered progreilively 


without interruption chrough both volume s, it is judged 


that it will create leſs confuſion to inſert the Pages only, 


and not the number of the volume. 

Ihe manner of quoting Sir James Brirrow, is different 
by digerent perſon Ih: Ithar. int 14 
by ditorent perſons. That author, intending to publiſh 
reports of caſes. determined in the court of King's Bench 
during the times of the four laſt lords chief juſtices tHard. 
wick, Leo, Ryder, and Mansjteld, begins with the laſt, 
jaſtly f ſuppolng that the lateſt would be the Hrſt cal ed for 


by the publick expectation, and fo purpoling to advance 


D y a kind of retrograde progreſtion; in like manner as 


was done in the publication of Crole's Reports, during 
| the reign of Q. Elizabeth, James I. and Charles J. hoſe 
in the reign 4 Charles I. were ſirſt publiſhed, and fo up- 
wards thr ongh the times of Janis and Elizabeth, and are 


NOW co mmonly diſtinguiſhed by the titles of Ce Charles, 


Crole James, and Cake Llizubeth. But as ſome authors 


quote the Reports in the time of King Charles, trom their 
having been firit printed, though laſt in the courſe of de- 


ciſion, by the diſtinction of 1 Crok © and thoſe of Eliza- 


beth by 3 Crete; ſo others, by the contrary rule, quote 


thoſe of F lizabeth by 1 Croke, and thoſe of Charles by 3 


Crohe : which is ſo far the parent of {ome confuſion. 
Sir James Burroto intitles his Reports during the time of 


L. Mansfield, the fauril! part of his Reports, and accord- 


ingly the ſame is quoted by ſome, © 4 Barros.“ This 


fourth part conſiſting of five volumes in folio, 18 quoted 
by others according to the number of volumes compre- - 
hending this fourth part, thus: © 1, 2, 3, 4, 5, Bur- 
ro. "Put theſe five volumes having the pages number ed 


uniformly from 1 to 2835, it is thought more convenient 
in this book to keep this fouth part diſtinct, by the ap- 
pellation of © Burr May field,“ and fo reſcrring to the 
page in whichever of the five volumes the matter © fought 


for may þ appen to be. By which method, when the three 
other parts in procets of time ſhall come to be publiſhed 


(which is uliing much to he deſueo) they may be deno- 


min ated Hike manner, „ Burrow Ryder, « Burr 


| ay 
* Lee,” ltd © Burroy Hardwick,” which in ſome | TO 
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may prevent the confuſion chat happencd in the pubiica- 
tion of Crote's Reports. > 
The faid Sir Jh, Burrow, conſidering that it muſt 


needs be a conliderable length of time before his whole 


collection of caſes could be publiſhed , and b being defirous 
in the mean time to oblige the publick with 2 regular 
courſe of deciſions in f[ettlement eaſes, ſelected ont of his 


whole collection thoſe relating ſolely to the ſettlement of 
the poor, during the times of the {aid four laſt lords chief 
Juſtices, a moſt intereſting period, comprehending the 


[pace of upwards of forty years; and publiſhed the ſame 
in ww quarto volumes. Theſe are quoted in this book by 
the title of © Burrows Settlement „ 

The Lord Chief Juſtice Hale wrote a treatiſe in octavo, 


entitled“ Pleas of the Crorom,“ containing a ſketch and 


plan of his larger wor k, which was publiſhed afterwards 


in two volumes folio, entitled © The Hiſtory of the Pleas 
of the Croton.“ In CR Z theſe, the former is diſtin- 
guiſhed thus, Hale's Plone; and the latter Hale Hi. or 
in a more abbreviated forni, . H. | 


So alſo the names of the terins in winch the ſeveral 
cales were adjudged, to wit, Hilary, Kaſter, Trinity, and 


Michaelmas, arc expr CHER by the initial letters / H. F. J. 
and 17, 


II. Some general rules to be obſerved in the co 1Iruction of 9 a- 
_Tutes, or ace of pariiament. 


Po avoid repeating the tame obſervations Gin hun- 


dreds of times, it is thought proper to premiſe the fol- 


lowing general rules to be oblerved, in the contryction. 
of ſtatutes or acts of parkanicnt. : 


"3 Regularly, a ſtature in the aflirmative How far an 


doth not repeal a precede ent Aillr mative ſtatute. afhr matia'c 
1 Co 61. repeatelis 


But if the latter is contrary to the for: mer, an affirmua- 
it amounteth to a repeal of the former. * UV HaHUIC, | 


Raym. 160. 
2. A ſtatute made in tlie aflirmative, with- Hoco fur a: 


out any negative expreſſed or implied, doth affirmative 


not take away the common law ; and there- /tatuio al- 

fore the party may wave his benefit by ſuch 7zereth the 
atute, and take his remedy by the common canon 
IW. 2 TO” EE e ee, 
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In what 
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wwill lie 
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ſecution is 


Ales, 


implicdly to exclude that of indictment : 


_ ceed originally therein, 
: would take away the power of appealing: 
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By repealing of a repealing ſtatute, the 
firſt ſtatute is revived. Readings upon the ta- 
zutes. Parl. 

4. Regularly, where an act of parliament 
giveth a power or intereſt to one perſon cer- 
tain, by this exprets defignation of one, all | 
others are excluded. 11 Co. 59, 64. 

5. In all caſes, where juſtices may take ex- 


aminations, or other accuſation or proof, 


though the ſtatute doth not expreſsly ſet down 
that it ſhall be upon oath, yet it ſhall be 1n- 


tended that it ſhall be upon oath. Dall. c. 


118333 N „ 

6. Gencrally, it is holden, that where a 
ſtatute appoints a thing to be done by one or 
more juſtices, without giving any appcal to 


the ſeſſions; there the jultices in ſeſſions may 


do that thing: but where an appeal is given to 
the ſeſſions, the juſtices in ſeflions cannot pro- 
becauſe that incthod 


Where a ſtatute makes a new oflence, 
which was no way prohibited by the common 


law, and appoints a particular manager of 
proceeding againſt the offender, as by commit- 


ment, or. action of debt, or information, 
Wi 'thout mentioning an indictment ; it ſeems 
to be ſettled at this day, that it will not main- 


tain an indictment, bec auſe the mentioning 


the other methods of procceding only, ſees 
Yet it hath 


been adjudged, that if ſuch ſiatute vive a recovery by 
action of debt, bill, plaint, information, or otherwife, it 


authorizes a proceeding by way of indictment. 


"R423. 


2 Haw, 


And if there is a prohibitory clauſe in the act, the of. 
fender may be indicted upon the protubitory clauſe, not- 


withſtanding the penalty : 


But othierwiſe it is, where the 


act 1s not prohibitory, but only inllicts the forteiture, 


and ſpecifies the remedy. 
7 feld. 542. 


2 H. H. 171. Burros 0, Mans- 


But where the offence was antecedently puniſhable by 
3 common law proceeding, and a ftatute preſcribes a par. 


ticular 
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ticular remedy by a ſummary proceeding ; there, either 
method may be purſued, and the proſecutor is at liberty to 
proceed either at common law or in the method preſcribed 
by the ſtatute : becaule in that caſe the function is cumu- 
lative, and doth not exclude the common las- 
proceeding. Bur. Mansf. 83. Mere ne 
8. But every contempt of a ſtatute is indic- method. of 
table, where no other puniſhment i IS limited. proſecution 
1 Hay. 60. is appointed 
9. And whereſoever an act of parliamer it Where the 
doth generally prohibit any thing, the party defendant 
grieved ſhall not only have his action for his may be pro- 
private relief, but the ofiender {hall be pants ſecuted both 
ed at the king's ſuit, for the contempt of the bythe king, 
law. 2 Inf. 163. andibepar- 
10. All actions, indictments, or informati- ty grieved. 
ons, on penal ſtatutes, for any forfeiture limit- In what 
ed to the KIBg, {hall be brought within two 7Zime proe- 
years after the oſfence committed; if limited cin ball 
to the king and proſecutor, then within ane be on penal 
year; and If it is not ſued for in that one year, /itatulcs, 
then the king may ſue for the fame v ithin two © 
years, after the expiration of that one year; and not 
otherwiſe. 31 LI. c. 5. J. 5. That is to ſay, unleſs 
where it is other * oe {po cally directed by ſubſequent 
ſtatutes. | 
11. Manyancient ſtatutes are dane in the Cratutes not 
form of charters, ordinances, commands, or in the name 
pr obibitions from the king. without mention- ofthe whole 
ing the concurrence of either lords or com- kegiflature. 
mons; ; vet inaſmuch as they have always 
been acquicſced i in as unqueſtionably authentick, this eſta- 
blithes and confirms their authority, and the defect is 
ſalved by ſuch univerſal reception. Hawkins's preface 10 
the Statutes. > ©; STOR ins 3 
12. The preamble or . of a ſtatute Preamble. 
is deemed true; and therefore good arguments Ba 
may be awn from the; preamble. 1 afk. 11. But the 
preamble ſhall not reſtrain the operation of the : enacting 
part; as where the preamble reciteth only a particular 
1aconvenience, this ſhall not hinder a ſubſequent enacting 
clauſe from being underitood in that more general ſenſe 
Which the words would otherwiſe and of t! zemſelves! im- 
port, 
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port, ſa as to take in other inconveniences of the like 

kind, altho* not ſpeciſied in the pre unble. 8 Mod. 144. 
1 P. Fill. 320. 

May % | -- Where a ſtatute directs the doing 4 
fucha thing thing. for the fake of juſtice, or the publick 
how to be good; the word n is the fame as the word 
rnder/tood. has „/: as where the flatute of the 1 3.9 14 C. 

2. C. 12, enacts that the overſeers may make 

2rate to reimburſe the conſtables, this is conſtrued they 


ſhall ; for they are compellable o to do. 
1 Salk. 609. | 


Court fre- iq. Where a ſtatute directs a penalty to be 
cord. recovered 5. any COUrT. 0 "record : this all not 


be intended of the quarter Fon unleſs it 
be ſpecially named in ſuch itatute ; but only of che courts 
of record at Heminſter. 6 Co. ty: 20. 2. Hale's Hiſt, 
| 29, 30. 1 . 
Higher 15. It is a general rille in tl he conſtruction 
courts not of ſtatutes, that where things of an inferior 
intended, degree are firſt mentioned, thoſe of a higher 
«here the dignity ſhall not be included under general : 
infericrarc ſubſequent words; as Where a ſtatute ſpeaks 
fre menti- of indictments to be taken before Jes of 
ched. the peace, or o/hers having power to take indict- 

ments, it ſhall be underſtood only of other 


znferior courts, and not of the king's bench, or other 


court at Weftminfer. 2 "Co. 46. 4 How: 305. 
Power to 16. Where a Aatute gives power to the 
candene the juſtices, to require any perſon to do a thing, 


Farliet. as to take the oaths, the law implicitly g gives 


them power to iſſue their precept to knee the 


body before them; for when the law granteth any thing 


to any one, that alſo is granted, without which the thing 
itſelf cannot be: And it is againſt the oflice of the jut. 
tices, and the authority given them by the law, that they 
all go aud ſeek the parties. x3 £9130; 
12285 5 
NeccSity ef 179. Where a ſtatute gives power to the 
= (NUONING caRices of the peace, to hear and determine 
e party. an offence in a ſummary way; it is neceſlarily 
implied, and {uppolcd, as a part of natural 
juſtice, that the party be firit cited, and have oppor tunity 
Lo. bc Heard and aulwer for himſelf. 1 aw. 184. 


18. Where 


* 
* 


18. Where an act of P: teten gives power Two ut. 
to two juſtices finally to hear and determine ces tobe both 
an offence, it is neceſlarily ſuppoſed, that they together. | 
hall be both together, or which is the ſame 
thing in other words, that they ſhall hold a ſpecial ſeflions 

for that purpoſe. And the like is, when they are to do 

any other judicial act, as to make an order of baſtardy, | 

or adjudge the ſettlement of a poor perſon. For it is | 

unknown to the laws of England, that two perſons ſhall — 

act as judges in the ſame cauſe, when at the ſame time | 
one of them is in one part of the country, and the other 

in another. 

19. Where 4 gatute 2 appoints a conviction IJnformer's 

to be on the oath of one witneſs ; this ought not oath, 0 5 
to be by the ſingle oath of the informer ; „ Tor... 

if the ſame perſon fond be allowed to be both proſecutor 
and witneſs, it would induce profligate perſons to commit 
perjury for the lac of che reward. L. Raym. 

1845. > 1 

20. Where a ſtatute directech, that a per- Confeſſion. 
fon ſhall be convicted of an offence, upon the 55 
call of one or more witneſſes, and faith nothing of the con- 
{c/Jion of the party; yet if the offender {hall before the 
juitice contels the offence, he may be convicted upon ſuch e 
confeſſion: for confeſſion is ſtronger evidence than the 


oath of witneſles. Da/t. Io 162. Sir. 546. —— 

21. Where an act of parliament gives power Herend | 
to the juſtices of the peace, to take order in Pry poccer 
any matter according to their diſcretiams; this — 


hall be underſtood, according to the rules of rcaſon, 
law, and juſtice, and not ** private i Lam 


5 2 Io „% i 
22. In all caſes where 22 Ing don. of F nol land, England © | 
or hat part of Great Britain alle England, includes - | 
hath been or ſhall be mentioned in any act of IVales. | 
parliament ; the ſame ſhall be deemed to com- | 
prehend the dominion of es and loton of Berwick 1 
Wan Tweed. 20 G. 2. C. 42. 2 1 9 3 
It may be laid down as an invariable Twelve 

rule, that the law favours liberty: So that in the months. 9 


conſtruction of a penal ſlatute, Where the in- 

ten pretation is dubious, that ſenſe muſt be purſued (ai 

ether things being equal) w hich 1s more benelicial to the | 
tubject, | 
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ſubject, or the party ſuffering. Thus, where an act di. 
rects, that the juſtices ſhall commit an offender to priſon 
for 12 months, the juſtices may not alter the words, and 
commit him for a year ; for in this reſpect, 12 months 
and one year are not the ſame : but the months muſt be 
computed at 28 days to the month, and not as Kalendar 
7 months, unleſs it be ſo expreſſed 3 in the act. 
Dnaker”s 24. In all caſes wherein, by any act of par- 
affirmation liament, an oath ſhall be allowed or required ; 
the ſolemn affirmation of quakers ſhall be al- 
lowed inſtead of ſuch an oath, altho' no particular or ex- 
preſs e be made for chat purpoſe in the ſaid act. 
„ Teo 2» k 40> 3+ 
But no quaker ſhall by virtue hereof be qualified or 
permitted to give evidence in any criminal cauſe, or ſerve | 
on any jury, or bear any 2575 Or place of profit 1 in the 
e A 3 
Forfeiture | To ſay chat : 5 ſhall for felt g gene- 
rally. or that he ſhall forfeit to the bing, is all 
one; for the Ling ſhall have every torfeiture not other- 
wile limitted. 11 Co. 60. 
Except where a forfeiture is given #1 lieu of proper ty ond 
1 intereſi, for chere! it mall go to the party injured. 1 Koll's 
=: Kep. 99. 
159 For whereſoever a ſtatute giveth a forfeit ure or penalty, 
_ againſt him which wrongfully detaineth or diſpoſſeſſeth 
L183 another of his duty or intereſt ; in that caſe, he that hath 
the wrong {hall have the forfeiture or penalty, and fhall 
have an action for the ſame upon the ſtatute, and the king 
Iall not have the forfeiture in that Cale. 
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6 e Infl. 159. 
1 Tine and 26. Where a ſta ute ſaith, chat ſuch a per- 
1 . | 

ranſom. ſon ſhall pay fine and ranſun to the king; in 


legal underſtanding, ſuch fine and ranſom arc 
all one: for if they were divers, then ſhould the party 
hn pay two jums, one for the fine, and another for the ran- 
j | om; which was never done, 1 Infe. 127. 
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: | Atthe 27. Acts of parliament that ſpeak of fines 
4. king*splea- or Tanloms at the king”s pleaſure, are always to 
1109 ſure. © be underſtood of 3 king in his courts by 
14 is Tons 1H, II. 275. 
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28. It is ſaid that whereſoever a juſtice of Where a 


the peace is impowered, by any ſtatute, to 
bind a perſon over, or to cauſe him to do a 
certain thing, and ſuch perſon being in his 
preſence ſhall refuſe to be bound, or to do 


ſuch thing; the juſtice may commit him to the a to 


remain there till he ſhall comply. 2 Haro. 116. 
29. When a ſtatute appoints impriſonment, 


but limits no time When; it ſhall be immedi- 


ately. 8 Co. 119, 
30. When a ſtatute appoints impriſonment, 
but limits no time how long; the priſoner in 


ſuch caſe muſt remain at the diſcretion of the 


_ Dualt. 410. 


Where any offender ſhall by a justice 


« ihe peace be committed to the houſe of 


correction for an offence cognizable before him 


out of ſeſſions, and the time and manner of 


E is not by law expreſsly limited; 


e may commit him to the houſe of correc- 


poroer * : 


commitment 


Impriſon- 


ment, 
When. 
Impriſon- 
ment, how. 


long. 


Commit- 
ment to the 


houſe of 


correction, 


for © what 


lime. 


tion, there to be kept to hard labour until the net 


iow: 17 U. 2. Cc 3 t. 225 


| 32. Wherever a ſtatute makes any offence. 
| felony ; it incidentally gives it all the proper- 
ties of tclony at common law, 1 Haw. 


103. 
33. Therefore an act of parliament. that 


„ 

34. An act making a new Ch, cmd... 
eth not to infants under 14 years of age; but 
it they be of that age it binds them. I H. 
. 566. 

35. Not only thoſe crimes Which are made 


felonies by the expreſs words of any ſtatute, 
but alſo thoſe which are decreed to have or 


| general or quarter ſeſſions, or until bee by due courſe of 


Statute : 
making an 


Nene felo- 
lieren. $5 


makes an offence felony, doth conſequently 
introduce the puniſhment of concealing, that 1 is, miſpri- 
lion of felony; and every offence made _ by act of 


parliament, includeth e 1 H. H. 


Trfants, | 


Life and 


Member. | 


undergo judgment f life and member, do become felonies 
thereby, whether the word felony were mentioned or not. 
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36. But an offence ſhall never be made fe- 
lony by the conſtruction of any doubtful and 
ambiguous words of a ſtatute; and therefore 


if it be only prohibited under pain of forfeiting body and 
goods, or of being at the king*s wil! for body, lands, and goods, 


10 hall amount 0 no more than a high miſdemeanor, 
puniſhable by impi ilonment or the like. 1 


1 Hard. 10. 
Benefit of 3. All felonies by the common law have 
clergy. the benefit of clergy; therefore where a ſta- 


tute enacts a felony, and ſays, the offender 

ſhall Yer death, clergy lies notwithſtanding, and 35 
never ouited without exprets words. 3 I 4. 73. 2 Haw.” 
e 


kene 38. Saving of dower in a ſtatute maki ing an 
f deter. oflence felony. 18 ſuper Huous; for by che | 


"Babs: De: 21 4725 dow ver 15 not loſt by the Felony | 
of the huſband. / 17 


Cots. 5 39. Where any 55 aint the all be made be- 


fore a quitice, and a Warrant or ſummons | 


:; ſhall iſſue in conſe quence thereof ; the juſtice, upon tear . 
ing and determining the matter, may award ce to cither 
party: But if che conviction be upon a 17 0 ſtatute, and 
the penalty amounts to 51. or upwards, 


5 
the colts {all be 
deducted out of the penalty. 18. G. . 4 19. 
40. Upon an Indicunint or other animal. 
profecution, no dungs Call be given tothe 


Party g grieved: But it is every day” 8 practice in the court 


of king” s bench, to induce defendant: to mate fat istaction h 
to the pr ofecutors, by intimating an inclinaticn on that 
account to mitigate the kne due to te ing. 


2 2 at TG o 


: 210. 
Treble da- 41. Where a ſtatute give s treble damages: 
magen, the juſtices are not to aſſeſs the damages, and 


then treble them; but the jury ought to find 
the damages, and then the Aan are to uch e them. 
Cro. Car. 449. 


Pifreſs 42. In all caſes where a Fg is or fall be 
and ſale. required, DY 2 ny. act of parnametits to ifue 2 


Warrant of dittrets tor the levying of any pe— 


naty infliee:d, or any ſum of money directed to be paid 
by ſuch act; it ſhall be Jawful for tuck juſtice granting the 
Warrant, hercin to order and GCE Lhe guods di lain ed 


t0 


IN TR Der. xxvii 


to be ſold within a certain time to be limited in ſuch war- 
rant, ſo as ſuch time be not leſs than 4 day S, nor more 


than 8 days, unleſs ſuch penalty or ſum of naoney, toge- 
ther with reaſonable charges of t taking aud kecpi 19 the | 
diſtreſs, be fooner pa 


101. And the ollicer making wen 
diſtreſs, may deduct the reaſonable charg Yes. Gf tiling 


12 TN U 


keeping, a: 14 ſellin ig the laid diſtreſs; and the Ove -rplus 


(if any) litall be returned to the Owner on de mand. (Ex- 
cept ond. y in RIES. Of dritrets or quakers tithes and church 
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 Abjuration Oath. See 0 DA H 8. 
A C CESS A R * 


J. 07 acceſſaries in general. 


. 07 acceſſaries before the fad. 
III. Of acceſſaries aſter the fad. 


1 Fs How they are to be proceeded i. 


J Of a acceſſaries in : general. 
c C ESSARY (5 ay” accedens ad culpam) 


is he that is not the chief attor, but one 
that is concerned in the feleny by commandment, aid, or receipt. 
2. In the higheſt capital offence, namely, high trea- 


& 


n the | oho/ a 
ſon, there are no acceſſaries, neither before nor after; Fence . 5 vo 
for the conſenters, aiders, abettors, and knowing re- ESE ho 


arte“. 
ceivers and comforters of traytors are all principals. 0 les 


1 Hale's Hi/t. 613. 


But yet as to the courſe of f proceeding, it hath been, and indeed ought 


to be the courſe, that thoſe who did actually commit the verv fact of 
treaſon, ſhould be firit tried, before rhoſe that are principals in the ſe- 
cond degree; becauſe otherwiſe this inconvenience might follow, that 
the principals in the ſecond degree might be convicted, and yet the prin- 


Cipals in the firſt degree may be Ons, winch would be abſurd. 1H. 


. nn 

3. In. eas that are criminal, but not capital, as u the we 
in petit larceny and treſpass. there are no acceſſaries; e ne gc 
for the acceſſaries bee are in the {ame degree as prin- ce/artes. 
cipals; and accefaries after, by receiving "the offen- 
ders, cannot be in law under any penalties as accetfries, unleſs the 


acts of parliament that induce thoſe penalties do exprel] ext end to 


receivers or comforters, as ſome do. 1 A. H. 613. 


4. It remains therefore, that the buſineſs of this | Heeeſſaries 0974} 


title of acceſſaries refers oniy to hit. felonies, 12 . 
het! zer by the common law, or by act of parliament. 
5. Concerning Which, Lord Cite obſerves gene- He eeffaries in 
rally, that when an offence is te u, either by the ples in 1 
conmnon law, or by ſtatute, 2:1 acceſlaries both before | 
and after are inc eee included. 3 Ir;/t. $9. . 
6. But as to felonics by act of parliament, Lord Acceſſarns 11 
Hale Ae thereupon 45 2 lows: Regularly felonies hy jia- , 


* 
(he ſays) if * an act of Parliament enact an offence fut. P. 2 


to be telony, though it mention nothing of acceſſaries | 
before or after, yet virtually ang confequential thoſe that countel or 


command the offence are acceſſar 25 before, and thoſc iat ænowin 80 2 


receive the offender : e a acceſſaries after. 1 H. H. 612 5 

But if the act of pu !12:nent that nzkes the feinny, 11 expreſs terms 
comprehend accefſaiic:> before, and nuke av mention ot acceiſaries 
after, namely, Iecery £35 07 oF FR , there it ſeems there can be no 
acceſſaries after; for the exo l CEN 55 cCOuntwors or abet- 


* ol. I. 5 tors, 


Accefſary what. 


= SB fs rye irons - = R = * _ 4 
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tors, all which iviport acceſfaries before, make it evident, that ths 


 lJaw-makers did not intend to include acceſſaries after, which is an 


offence of a lower degree than acceſſaries before. 1 H. H. 614. 
And althouol: it be generally true, that an act of parliament creatin 9 


a fe tony, renders conſequentially acceſfaries before and after within 
the fame penalty, yet the ſpecial penning of the act ſometimes varies 


the caſe: Thus the Natute of 3 H. 7. c. 2. for taking away women, 


akes the tak! ing AWAY and the procuring and abetting, yea and wit- 
ting iy TeCeiVing allo, to be all equally principal felonies, and excluded 
f clergy. Again the ſtatute of 27 E772. c. 2. makes the coming in 
of a jeſuit treaſon, the receiving or relieving of him felony, the con- 
tributias of money to his relief a præmunire. So that acts of par- 
liament may diyerſify the offences of acceſſary or principal, according to 


the various penning thereof, and ſo have done in many caſes. * is: 


H. 614, 615. 
e 2% Alſo : a ſtatute excluding the bine from the 
Heto far gc- benefit of clergy, doth not ” thereby exclude the ac- 


ceſſaries by fta- ceſlaries before or after; neither doth a ſtatute, ex- | 
tute ſhall have cluding the acceſſaries, thereby exclude the Keen | 
their clergy. . 2 Haw. Mo ; 


f A Of acceſſa aries before the fer 


5 An acceſſery * before the fad? committed, 150 he that 
 Neceliiry be- being abſent at the time of the felony contmitted, doth 


: fore. iet procure, counſels commands or abet another to com- 


mit a fetony. 


B ab wt at the time of the felon committed] F or i he | iS pre- 


em, he is not an acceſſary, but a principal. 


So alfo, if divers come to commit an unlawful aQ, ind be preſent af 
the time of the felony committed, though one of them 85 doth it, 
they are «ll principals. Hale's Pl. 215. 

So if one preſent move the other to ſtrike; or if one preſent did 


nothing, but vet came to aſſiſt the party if needful; or if one hold 
tlie party while the felon firikes him; or if* one preſent deliver his wea- 
pon to the other that ſtrixes: for they are e Ang, Dung, or 


comforting. 14. 216. 
So if feveral perſoris ſet out together, or in mall parties, upon one 


common deſign, be it murder or other felony, or for any other purpoſe 
_ unlawful in itſclf, and each taketh the part aſſigned him; ſome to 


commit the fact, others to watch at proper diſtances and ſtations to 
prevent a ſurprize, or to favour (if need be) the eſcape of thoſe who 
are more immediately engaged: they are all, provided the fact be com- 
mitted, in the cye of the law preſent at it. } or it was made a common 
eauſe with them; each man operated in his Nation at one and the ſame 


inſlant towards the ſame common end; and the part cach man took 


tended to give countenance, encouragement and protection to the who!? 


gang „and to inf ure the ſacoeſs of their common enter prize. Foſter's 


Crown Law, 350. | 1 
But if one came caſu ally, not of the confeders 7, tho” he hindered 
net the felony, he i Is neither principal nor aecceſſar yr atio he apprehend 
1205 
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not the felon; but for his negligence he is puniſhable by fine and impri- 
ſonment. Hale's Pl. 216. 2 Haw. 313. 3 . 
Alſo in ſome caſes, even a perſon abſent may be principal; as he 
that puts poilon into any thing to poiſon another, and leaves it, tho“ 
not preſent when it is taken: And fo it ſeems all that are preſeat 
when the poiſon is ſo infuſed, and conſenting thereunto. Hales Pl. 216. 
Procure, counſel, command, or abet] But here note ſome diverſities: As, 
(1) When the principal doth not accompliſh rag altogether in the 
fame fort, as it was beforehand agreed between him and the acceſſary. 
And therefore if one commands another to lay hold upon a third 
perſon, and he lays hold upon him and robs him, the perſon command. 
ing is not acceflary to the robbery; for his command might have been 
performed without any robbery. Dalt. c. 116. 
But if the command had been to beat him, and the party com- 
manded doth kill him, or beat him fo that ke dieth thereof ; the per- 
{on commanding ſhall be acceſſary to the murder: for it is a hazard in 
beating a man, that he may die thereof. Dalt. c. 161 
2) He that commandeth or counſelleth any evil or unlawful act to 
be done, ſhall be adjudged accefſary to all that ſhall enſue upon the ſame 
evil act, but not to any other diſtin? thing. As if one command 
another to ſteal a horſe, and he ſtealeth an ox; or to rob a man by 
the highway of his money, and he robs him in his houſe of his plate; 
or to burn ſuch a * one's houſe, and he burneth the houie of another: P. 4. 
Theſe are other acts and felonies than he commanded to be done, and 
therefore he ſhall not be adjudged acceſſary to them. Dalt. c. 161. 
(3) But iF a perſon commit the ſame felony, which another did command 
er counſel to be done, thougli he doth it at another time, or in another _ 
place, or in another ſort than was commanded or counſelled, yet here fuck 
ber ſon commanding or counſelling ſhall be acceſſary. As if he doth coun- 
tc] to kill a man by poiſon, and he kills him with a dagger; or to kill 
him by the highway, and he kills him in his houſe; or to kill him one 
day, and he kill him on another day; in theſe and the like cafes, he 
JJ... 
| (4) Theſe offences which in the conſtruction of law are ſudden and 
unpremeditated, cannot have any acceſjaries before. As Killing a man 
by miſadventure, in his own defence, or manſlaughter : For in fach 
caſe there can be no procuring, counſelling, commanding, or abetting. 
But there may be acceflaries Aer. t H. H. 6 é 
(5) It ſeems to be generally agreed, that he who barely conceals a fe- 
« to lony, which he knows to be intended, is guiity onty of a mipriſion of 
3 felony, and ſhall not be adjudged an acceſ/ary ; for this is not procur- 
ing, counſelling, or abetting. 2 Haw. 317. 3 
men 6) Alſo, If a man counſels or commands another to kill a perſon, 
and before he hath killed him, he who counſelled or commanded it, re- 
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ſame f Ny 5 
took pents and countermands it, charging him not to Kill him, and yer after 
„hob he doth kill him; here ſuch pœſon countermanding ſhall not be ad- 


fter's Judged acceſſury to the murder: For, generally, the law adfadgeth no 
an acceſſary before the fact, but luck as continue in that mand at 

| tie time that the felony is done and executed. Dalt. c. 161. 
(7) But if a perſon adviſe a woman to kill her child as ſoon as it 
; Ell be born, and ſhe KV! It in purfuance of ſuch advice; he is an ac- 
3 E 2 Tp Cefar 
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ceſſary to the murder, tho' at the time of the advice, the child not 


being born, no murder could be committed of it: for 'the influence of 


the felonious advice continuing till the child was born, makes the ad- 


viſer as much a felon, as if he had given his advice after the birth. 
2 Haw. 31 5. 


HT. Of acceſſaries after the fa. 


Acceſſary after, Acceſii ary after the fact is, herd a ber In bnows- 
ing the felony to be committed by another, relieves, com- 
forts, or aff Fs the felon. 

* Knowing the felony to be committed. ] There can be no doubt, big 
that it is neceſſary that the receiver have notice of the felony, either ex- 
preſs or implied, and fo to be laid in the mdictment, that the receiver 
4new that the perſon received by him, had committed the principal 
felony. 2 Haw. 319. 

The felony. | I. . 48 hath been ſaid, holds place only in felonies, 
and in thoſe felonies, where by the Jaw judgment of death Ry 
ought to enſue; and therefore not in petit larceny. 1 H. H. 618. 

And therefore if a perſon do barely receive, comfort or conceal any 
offender guilty of any common treſpaſs, or inferior crime of the like na- 


ture, tho' he knew him to have been guilty, and that there is a warrant 


out againſthim, yet he is not an acceſſary to the offence ; but perhaps i in 


| ſuch caſe he may be indictable for a contempt of the law, in hindering 


the due courſe of juſtice. 2 Haw. 311. 


 Relieves, comforts, or affiſts the felon. ] In the explication of theſe 
wore ſeveral things are conſiderable : | 


(1) Generally, any . aſſiſtance whatſoever given to one Nen to 


de a felon, in order to hinder his being apprehended, or tried, or ſuf- 


fering the puniſhment to which he is condemned, is ſufficient to bring 
a man within this deſcription, and make him acceſſary to the felony ; 
as where one aſſiſts him with a horſe to ride away with, or with 


money or victuals to ſupport him in his eſcape, 2 Harv. 317. TD 
(2) But if a man knows that a perſon hath committed a telony, but 

doth not diſcover it, this doth not make him an acceſſary, but it is a 
wprifion of felony, for which he may be indicted, and Upon his con- 


viction fined and impriſoned. 1 H. H. 618. 
(3) Alfo, if a man ſees another commit a felony, but cont 3 not, 


nor yet takes care to apprehend him, or to levy hue and cry after 
him, or upon hue and cry levied doth not purſue him; this is a ne- 
glect puniſhable by fine and impriſonment, but it doth not make him 


m acceſſary. 1 H. H. 618. 


4) In like manner, if one commit a felon y, and come to a perſon 8 
houſe before he be arreſted, and ſuch perfor ſuffer him to eſcape with- 


gut arreſt, knowing him to have committed a felony, this doth not 
make him 2 acceſſary; but if he take money of the felon to ſuffer him 
to eſcape, this makes him acceſſary: And fo it is if he ſhuts the fore 


door of his honſe, whereby the purſuers are deceived, and the felon 
rath opportunity to efcape, this Makes him an acceffary; for here is 


not a bare omiſſion, but n act done by im to accemodate the felon's 


eicape. 1 H. H. 619. 


r r 


(5) Allo 


not 
e of 
ad- 
rth, 


co his trial. 


knowing him to be an acceſſary to felony. 
| 3 and he receives his goods again, 
imply, without any contract to favour the felon in his proſecution, 
this is lawful; but if he receive them upon agreement not to pro- 
ſecute, or to proſecute faintly, this is thefthote, puniſhable by impri- 
ſonment and ranſom, but yer it makes him not an acceſſary; but if he 
take money of him to favour him, way ke elcapes, this makes him 
acceſſ- 7 | | | 


if the had been ſole 


* quitt ed. 


ACCESSARY. 


* «( 5) Alſo, it ſeems to be ſettled at this day, that whoſoever reſcues * *P. 


a felon from an arreſt for the felony, or voluntarily ſufters him to TAPE, 
is an acceſſary to the felony. 2 Eno 318. 

(6) But if a 
ſary meat, drink, or cloaths, for the ſuſtentation of life, is not acceſfary. 

1 H. H. 620. 

) So if he be bailed out; it is lawful to relieve and maintein him, 

for he is ſtill in ſome fort in cuſtody, and | is under a certainty of coming 
1 H. H. 620. 


(8) But if a felon be in 40) ; 65 a man to | convey 


elon be in priſon; he that relieves him with neceſ- 


fy inqtruments to 
him to break priſon to make an eſcape, or to bribe the gaoler to let him 


eſcape, makes the party an acceſfary: for tho? common humanity al- 


ws every man to afford ſuch perſons neceſſary relief, yet common juſ- 


| tice prohibits all unlawful attempts to cauſe their eſcapes. 1 H. H. 621. 


(9) The ſending a letter in favour of a felon, or adviſing to labour 


witneſſes not to POE makes no e but it is a _ contempt, 


Hale's Pl. 219. 
(10) A man may be accef. Jary to an acceſſary, by the receiving of him 

1 H. H. 2. 

1 1) If a man hath goods 


i H. H. gs 
(12) And if any perſon hall receive Or buy ſtolen goods, knowing 


4 Geo. C's 'E 
1. H. H. 619. 


1 H. H. 621. 


. (15) But if the huſband and wife both. receiv a felon knov. ani 
Wt ſhall be adjudged only the act of the hufbaluf, and the Wife mail $ 0 


1 H. H. 627. 


* 


3 II Hie 


them to be ſtolen; or ſhall receive, harbour, or conceal the thieves ; he 
. Bal be deemed an acceſſary, and be tranſported for fourten years. 
3 e. 8. .. 4. 5 Am. c. 31. ,. 5. 
3 Ke at an under value, is a preſamptive evidence, that he knew they 
were ſtolen. | | 
= (13) It ſeems agreed, that the law hath ſuch a regard te chat duty, = 
love, and tenderneſs, which a wife owes to her huſband, as not to 
make her an acceſſary to ny by any receipt given to her huſband ; 
| yet if the be any way guilty of procuring her hutband to commit it, it 
ſcems to make her an acceilary before the fact, in the ſame manner as 
iſo it ſeems agreed, that no other relation befides 
that of a wife to ber huſband, will exempt the receiver of a felon from 
being an acceſſary to the felony; from whence it follows, that if a maſ- 
ter receive a * ſervant, or a fervaat a mal, or a brother a brother, 
lor even a huſband a wife, they are acceſfaries in the ſame manner as 
af they had been mere ſtrangers to one another. 2 Haw. 320. 
| (14) But if the wife alone, the huſband being ignorant of it, do 
eccive any other perſon being a feien; the wife is accetlary, and vole 
0 the lu{band. 


And buying the 
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ACCESSART 


TY. How they i are to be proceeded 0% 


Acceſſaries how 1. By 3 Ed. I. c. 15. Thoſe who are a of 
far bailable, "BO recerpt of felons, or of commandment, or . or 
| F aid in felony done, ſhall be bailable; but this ſeem- 
eth to be only where it ſtands indifferent whether the party be guilty or 
innocent: for if there are ſtrong En of guilt, it ſeemeth that : 
he is not bailable. 2 Haw. 102 _ 
2. Where a perſon is feloniouſly ſuicken or 
In what county poiſoned in one county, and dies thereof in another 
#9 be tried. county, the acceſſary may be indicted in the county 
where the death ſhall happen. 2& 3 Ed. 6. c. 24. 
"hy 4 
Alſo, where a A or felony ſhall be committed in one county, 
and the perſon ſhall be acceſſary in another county, the acceſſary may be 
indicted in the county where he was acceſſary: And the judges of alle, 
or two of them, of the county where the offence of the acceſſary ſhall 
be committed, on ſuit to them made, ſhall write to the keeper of the 
records where the principal ſhall be convicted, to certify them whether 
lach principal be attainted, convicted, or otherwiſe diſcharged; Which 
he ſhall certify under his ſeal, 2.& 3 Ed. 6. c. 24. / 4. 
3 . The acceſſary may be indicted in the tame i in- 
Acceſſary and dictment with the principal, and that is the beſt 'and 
Principal i in the moſt uſual way; but he may be indicted in another 
Same indictment. indictment, but then ſuch indictment muſt contain the 
certainty and kind of the principal felony. 1 J. H. 623. 
: 4. It ſeemeth that the acceſfary may be put to an- 
Princibal to be ber before the pr incipal hath appeared; but his pea | 
Au tried. cannot be tried before ſuch appearance, unleſs he de- 
pres it himielf; but if he will put himſelf upon his 
trial, before. the pr: ncipal be tried, he mav; and his acquittal or con- 
Viciion, upon ſuch trial, is good. 2 Haw 322. 1 . 
But it jeemerh neceſſary in ſuch caſe to ſpite judgment, till the Prins 
- cipal be convitied; for if the Principal be after acquitted, that con 
* viction of the acceſſary ; IS alNuljca, and no judgment ou aht to be give en 
acain{t him: But if he be acquitted of the acceſſary, that acquittal 15 
good, and Ic tall be diſcharged. 1 71. I. 623, 624. 
It ſcems to be 55 at tlus day, that if the orin- 
Roth tried | 'y cal and acceſi; ay appear tog. ether, and the prin-ipal 
ane mgu-s/?. plead the general fac, 1 le Acc eſſary {hall be put to plæad 
alſo; and IP if he Jikowiſe plead the pener al fue, both 
may be tried by one mqueſt; but that the principal muſl be firſt convicted, 
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n an that the | Jury hall be charged, that if they hd the principal not 
[| 9 ä i ty, g they hall fin the accetiaty 1101 gullty. But it feems agrec d, 
q 1 | that if the principal pleatl a plea in bar, ur abatement, or 2 a former 2 20- 
14. czuittal, the accetlery ſhall not be forced to anſwer, till that plea be de- 
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| terimined: for if it. be found for the Pr.1:' pal, tlie Ac ceflary 1 is dſcharg- 
Fl: if agan VT 1710 principal, t hie Hall aſter picad over to the feiony; 
20 Ins ma 0 mitted, 7 TA We 323. I 11. = 624. 
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mn or out of cuſtody, as after his conviction : and if ſuch perſon * fo P. 1 


felony, and tranſported for 14 years. 


le principal, to try him on the cony icon of Ohe, Petſan 1s char g- 


two trials for lis life for the ame offence, which ore. | 


ACC ESSA RY: 


*% Ancienthy tho acceſſiry could not be Wield unlef 


rhe principal were attarnted (3 Ed. I. c. 14. ) but by Acceſſary may be 


the 1 Ann. /tat. 2. c. 9. ſ. 1. if the principal be con- fried the? the 


victed, or peremptorily challenge above twenty of the principal be not 


jury, the acceſfary may be tried and puniſhed as if attainted, 


the principal had been attainted ; and this, although 


the principal be admitted to his clergy, pardoned, or other wiſe deli- 
vered before attainder. ED 
But in the caſe of ſtolen goods, if the b 


cannot be taken, the buyer or receiver may be proſe- Receiver of 
cuted as for a miſdemeanor, to be punithed by fine „alen goods may 


and impriſonment, or other ſuch corporal puniſfument be tried before 


as the court ſhall think fit, altho* the principal be lie ee 


not convicted; which ſhall exempt the offender from 


being puniſhed : as acceſſary, if the principal be mtg das taken and 

convicted. 1 Ann. /tat. 2.c.g. f. 2. 5 Am. c. 31. / 6. And by the 
29 Cee..2..c. 30. the buyer or receiver of ſtolen lead, iron, copper, 

| braſs, bell-metal, or ſolder, may be convicted; altho the principal 

| hath not been convicted; and {hall be cranſported for fourteen years. 


And by the 10 C. 3. c. 48. Every perſon who [hall buy or receive. 


any ſtolen jewel or jewels, or any ſtolen gold or filver plate, watch or 
watches, knowing the fame to have been ſtolen, ſhall, in all caſes where 
ſuch jewel or jewels, or gold or ſilver plate ſhall have been feloniouſſy 
ſtolen, accompanied with a burglary actually committed in ſtealing the 1 
fame, or ſhall have been telonioutly taken by a robbery on the kigh- 1 


way, — be triable befure conviction of the principal felon whether he be 
buying or receiving ſhall be convicted thereof, he {hall be uy of 


8. It feemeth not reaſonable, Mr. As whins favs, = | 
where a perſon is charged as: acceſſary to more than Cafe where & 


before all of them have appeared; becauſe 2 hereby ed as accel}ary 
he may be ſubj act to the hardſhip and hazard of to more than 


is contra ary to the genera! courle oi the . 

2 Haro. 323. | — | | | 

Put if a man be indicted 28 e to two or more, and the jury 
find him acceſſary to one, it is a good die, and judgment may 
Fal upon him. Feſt. 301. 

And therefore the court in their 1 etion (Sir Wehe! F 1 fas 8 

may arraign him as acceſſary to ſuch of the principals Who ate con- 
. K z and if he be found gu: ity as acc2uary to them or ny of them; 
judgment ſha! paſs upon "him: But on the Other hand, if he be 
acquitted, that acquittal will not ducharge him 28 aeccifary to the 
ethers, and when tlisy come in and are convicted and altaintecdi, 
vr If judgment of outiawry paſieth again them, 1 may be arraigneg 
ae 0UG 25 acceſſa likewiſe to them. Altho' it th 1 fater courts 
{according to lora Hale) to reſpite the arraignment he the acceiiary, 
tan all ben or are outlawed. /. 30 | 
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9. If theprincipal be erroneouſly attaint, yet the 
acceſſary ſha}! be put to 2nſwer, and ſpall not take 
advantage of the error in that 2 tainder; but the 
principal reverſing the attainder, reve: ſeth the attain- 


der of the acceſſary, 1 H. H. 625. 


Cafe where the 

principal is er- 

roneoufly at- 
kainted. 


Rut upon this, Sir Michael Feſter diſtinguiſheth as follows : If the 
principal and acceſſary are joined in one indictment and tried together, 
which ſeems to be the moſt eligible courſe where both are ameſnable to 

the court; there is no room to doubt, whether the acceſſary may not 
enter into the full defence of the principal, and avail himſelf of every 
matter of fact, and every point of law tending to his acquittal. For 

the acceſſary is in this caſe to be conſidered as a partner in the ſuit, and 
* this ſort of defence neceſſarily and directly tendeth to his own acquit- 
ul. fot. 305 . 
But when the acceſſary is brought to his trial, after the conviction 
of the principal; it is not neceſſary to enter into a detail of the evidence 
on which the conviction was founded. Nor doth the indictment aver 
that the principal was in fact guilty. It is ſufficient if it reciteth, with 
- proper certainty, the record of the conviction. This is evidence againſt | 
* IC. the acceſtary, tufficient to put him upon his defence. * For it is 
Founded on a legal preſumption, that every thing in the former pro- 
ceeding was rightly and properly tranſacted. But a preſumption of 
this knd muſt, as it ſeemeth, give way to fa®s maniteſtly and clearly 
proved. As againſt the acceſſary, the conviction of the principal will 
not be concluſive ; it is as to him res inter alios ata, Id. 
And therefore if it ſhall come out in evidence upon the trial of the 
acceffary, as it ſometimes hath and frequently may, that the offence of 
woich the principal was convicted did not amount to felony in him, or 
not to that ſpecies of felony with which he was charged; the acceſſary 

may ava; himſelf of this, and ought to be acquitted. Fe. 365. 
And as 'n point of law, fo aiſo in point of 7a, if it ſhall manifeſt- 
appear in the courſe of the acceitary's trial, that the principal was 
irmocent; common nice feemeth to require that tac acceſſary ſhould 
he acquitted, As ſuppœſe a mer. 1s convicted upon circumſtantial evi- 
Gence, ſtrotig as that tort of evidence can be, of murder. Another is 


Sinn . K exits 5 TO 3 1 N SR 
MT WAFS PICKER AS acceſtary to this murder; and it cometh aut upon 
8 2 . | MELO RS * Pe $3 CH | 0 O 3 N = . 0M ; | wo ry ; 6 5 
„ trial by inconteſtable cvidence, that the perſon who was ſuppoſed- 
5 „3 ES ATE P61!!! tes” tc bd 3 | 
% De PRAKTES is Ah itz; in this calc. certainly the perſon indicted 
i dd y ale WOES . ; 3 
4x8 2CC2H;at7 Rolk be Ad QUITE: : D: apble tue der ſor to have been in 
„et UG 2 ect, and that it R040 conte Gd: in evideuce to the ſatis- 


ation of the court and jury, ai the witneſſes againſt the principal 
were muitoken in his ferſon (a cate of 11.35 kind Sir MAiciiael Haſter ſays 
et has known), that the perfor. co wicted as prin<;pal was nat nor 
cou puttiby huve been pfeſent at the murder. Id. 369, 268. | 
oil noni nl FO, If one :perton. de indiclted- as principal, -- and 

TL > another 25 accefary, and oth be acquitted; yet the 
Tete Tay be oo r go eng To, 
1% 11 it _ | perion ndeCts"; as ace lary ; 4 VC indicted as princi- 
priicipal. pal, and the former àcqulnzl as acceilary is ng bar. 
8 1 E. H. 625, | 
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Indicment of an cent before the fat, taken from CoZe's report of 


the grace of God of England, France, and Ireland, King, defender of 


CEE SANT 


11. But if A perſon be indicted as principal and pp 0,1, a: 
.cquitted ; lord Hale fays, he ſhall not de in- le tHe prin- 
dicted as acceſſary before: And if he be, he may Agr pl 3 
plead his former acquittal in bar, for it is in ſub- ; cn | 
ſtance the ſame offence. 1 H. H. 626. . celſary eſore. 

But Sir Michael Feſter obſerves upon this, that in the 55 of the 
law, the offences of principal and acceſſary do ſpecifically differ ; and 
f a perſon indicted as principal, cannot be convicted upon evidence 
tending barely to er him to have been acceſſary before the fact, : 
which muſt needs be admitted, it doth not appear how an acquittal 
upon one indictment can be a bar to a ſecond for an offence ſpecifically 3 | 
different from it. Foſt. 32. — 

* 12. So if a man be indicted as principal, and Principal acquit- v I. 
acquitted; he may be indicted as acceſſary after, ted may be indie?- 1 4 | 
for they are offences of ſeveral natures. I H. H. ed as acteſſary * — 
629. - Jer. 

13. And ſo it is if he be indited a a8 8 be- Acceſſary before 
fore, and acquitted; yet for the fame reaſon acquitted, may be 
he may be indicted a8 acceflary after. 1. H. H. indicted as acceſ- 
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Lord Sancſiar's caſe, 9 Co. 116. which, as the proſecution was by 
the King's ſpecial command, was probably drawn by good advice ; 
and on which Robert Creighton eſquire, 9895 4 Sanchaf of Scotland ) 
was convicted and hanged ; $. .. 


r * bem, ee 
2 ny e 1 


, HE urors do preſ nt for the 3 the Jim upon their 
Middleſex 5 That » prof for the Carliel 4 1 | 
yernan, and James Irweng late of London aforejaid, yeoman, not fav- 
ing God before their eyes, but ſeduced by the inſtigation of the devil, 
the eleventh day of May in the year of the reign af our lord James by 


— e thu 
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the faith, and jo forth, the tenth, and of Scotland the forty-fifth, at 
London, that is to ſay, in the pariſh of St. Danitan in the Wiit, and 
in tle ward of Farringdon ꝛb1h1jũ½t: London aforeſard, &c. 9 7 force 
and arms, Kc. felonioufly and of their oforeihought malice, in and upon 
one John Turner then and there in tre peace of ( 704 and of the faid lord 
the king being, made an afſault and e effray, and the aforeſaid Robert 
Carliel 8 certain gun ¶tormentuiu ] & piltol, 7; the value of 5s. 
then and there charged with gunpowder and & leader; bullet, wh; n gun 
the feid Robert Carliel in his rigut hand then and there had and ho 1d, in 
Gd von the afereſa: John Turner ther ard there jetonouſly, RO SY 
tarily, and of his malice ny thought, did ſhoot off and diſcharge ; ond 
the eforejaid Robert Carlicl, 27th the lenden bullet aforeſaid "From the 
gun afo; Nd then an there het ara dijcharged, the d fh, jonn 
Tuner, in and upon tlie 4777 hore YT ths br eſt of fiir; the faid fon 
Turner, MEAT 2 the lofi P&P © © him te in 7 Jotin 7 urner then and oy * 
felaninujty truct, giving t- the ſaid John Turner, then and there with _ 
the leader Zullet aforejard out of "the 22 a Yorefe 1d then and there Lass off 
ani 4. jt, „gel, in aid upon the 2 28 n 6724/7 5 aim the ſaid 


ohn 


ACCESSARY. 


John Turner, one mortal wound of the breadth of half an OY and 
depth of five inches, 0 of avhich mortal wound the aforeſaid John Turner 
at London aforeſaid, in the pariſh and ward aforeſaid, inſtantly died: 
1 12. And that James Irweng feloniouſly, and of his forethought malice, then 
and there was preſent, aiding, aſſiſting, abetting, comforting and main- 
 #aining the aforeſaid Robert Carliel to the felony ard murder aforeſaid 
in form aforeſard to be done and committed; and fo the aforeſaid Robert 
Carliel and James Irweng the aforeſaid John Turner at London afore- 
i faid, in the pariſh and ward aforeſaid, in manner and form aforeſaid, 
Jeloniouſſy, voluntarily, and of their forethought malice, killed and mur- 
dc red, again/t the peace of the lord the now king his crown and dignity ; 
And that one Robert Creighton, late of the pariſh of St. Margaret in 
Weſtminſter, in the county of Middleſex, eſquire, not having God be- 
fore his eyes, but being ſeduced by the inſtigation of the devil, before 
the felony and murder aforeſaid by the aforeſaid Robert Carliel and 
James Irweng in manner and form aforeſaid done and committed, that 
is to ſay, the tenth day of May in the year of the reign of our lord 
James by the grace of God of England, France, and Ireland, king, 
defender of the faith, and ſo forth, the tenth, and of Scotland the 
forty- fifth, the aforeſaid Robert Carliel, at the aforeſaid pariſh of St. 
Margaret in IHſiminſter aforeſaid, in the county of Middleſex afore- 
aid, to the felony and murder aforeſaid, in manner and form afore- 
{aid to be done and committed, maliciouſly, feloniouſly, voluntarily 
and of his forethought malice, did incite, move, abet, counſel and 1 
cure, againſt the peace of the {aid lord the king chat! now * his crown 


. and dignity. 
If after the fact, then n the form a may be thus ; 


And that A. O. late of in the county of yeoman, 
* knewing the ſaid (off auler) to have done and committed the 5 
felony in manner and form aforeſaid, aj fterwards, to wit, on the 

day of ———— m the ——— year of the reign of at 
ee in the county aforeſaid, with force and arms, him the fold 
— Aid then and there felonioufly, and of his malice forethought, 


receive, aid, and comfort ; againſt the peace of the ſaid lord fl king 
that now 155 His Crown and dignity. 


Action popular. See INFORMATION. 
„ EY A1DDITION.* 
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TS 0 prevent the inconvenience of troubiir by one pe erſon for aki. 
| tlier, k is enaCicd by 1 5. . 5. that in 7 every originnt 
76771 of dil iuns pe; ſenal appeals, and i; diemunts, in winch the exigent 
forall be erde, to the names of the defendants ne all be made, 
of their e/iccte. or degree or miſtery, end of the towns, or hainiets, or 
places, end enmlet, of Whici they were, or be: and if by proceſs uft 1 
the ſuld dA WT, G dale, or indibenients, in which the fad. ad 
Gen he 0M CLE, any CZ... 107756 be Pp? ODM Ps fifty 3 Jpall t be 1,10 : 292 1 | 
before the cutlauuries pronounced, bo foul Writs "ond indiFments [rail ' be 
abated by tis erceflion of the party. . 
In which ili exigent ſhall be award. The cxigent is a writ 
whereby tho Nienff 3s commanded to r,,ë¹tſuuie party in the county 
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ADDITION. 


court, in order to his being outlawed. And by theſe words is 28 


extendeth only to caſes where proceſs of ent oy may be awarded ; 


and therefore it extendeth not to an indictment for encroaching on a 
highway, becauſe in that caſe proceſs of 3 lech not, but a 8 
treſs. Croke Eliz. 148. 

To the names of 125 defo ndants] Regularly by the common law, every 
natural man, having no name of dignity, ought to be named in all ori- 

mals and other ſuits by his chriſtian name, and firname, and that, be- 
Pie this act, ſafficed ; but if he had a name of inferior dignity (as 
knight or banneret) he ought to be named by his chriſtian name and 
ſirname, and by the addition of his name of dignity. 2 It. 665. 

If there be a corporation of one fole perſon, that hath a fee ſimple, 
and may have a writ of right, he may be named by the common 
Jaw by his chriſtian name without any firname, as John bilhop of F. 
2 Inſt. 666. 


I! it be a corporation aggregate of many able perſons, as mayor and 
commonalty, dean and chapter; the mayor or dean need not be named 
by his chri jan name, becauſe that ſuch a corporation ſtandeth in lieu 
bak of the chriſtian name and firname. 2 [n/t. 666. | 


A duke, marquis, earl, viſcount, or baron might by the. common 
oy be named by his chriſtian name, and by the name of his dignity ; : 
as John duke of M. 2. Inſt. 666. - 
Additions ſhall be made] The addition as well of the eſtate; degree, 


or miſtery, as the town, hamlet, or place, ought by force of this act 
to be alledged, in the firſt name; for an addition after the alias difus 
is ill: As for inſtance, where the indictment was againſt V. R. other- 
wile called . R. of H. for without the alias dictus there is no addi- 
tion of the vill; and if the party is not futhciently named in the firſt# 
part, the a/ias cannot aid or help it. 2. J»/2. 669. 3 Salk 20. 14 
Where there are ſeveral defendants of different names, and the ſame 


addition, it is ſafeſt to repeat the addition after each of their names, 


app! ing it particularly to every one of them. 2 Haw. 187. 


bete 2 father hath the ſame name and the fame addition with a 
deferidant 1 being his ſon, the action is abateable unleſs it add the addi- 


tion of the younger to the other additions; but where the father 1 Is the 
defendant, it is faid that there 15 9 need of the addition of the 


eller, 2 Haw, 187. : 
Of their eſtate or de ore] Ejyttire is a 200d addiicn. And the 


eldeſt ſons of pecrs, in the life time of their fathers, though frequently 
titular lords, yet are only eſqulres. So alſo the Youre ſons of peers, 
ond their eldeſt ſons 55 in p perpetual ſucceilion. Alſo the eldeſt fons of 


knights, and their eldeſt ions. "There are alſo eſquires by virtue of 
tacir office, as juſtices of the pcace, and others who be Ar 2 oliice of 
tut under the crown. I Blackft. 40 

And it ſeems clear, that no one can be weil Jeſcribed: by the add 
tion of a temporal dignity Of INV other nation beſides our own ; be- 
caule no-fuch dignity y CAN giwe a e an . title here, than that of 
al} elquire. 2 2 Haw. 187. 


(Ulerk 18 à good Aden of a clerg) men; end he that hath taken 


N 3 either of the ueniverlities, Nay be natned 9 Luat degree. 
F. 668. 1 Blas t. 40 | | 
Ge Henan 
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41DDITION: 


Gentleman and rentlewoman are good additions. And as for gen- 
tlemen, ſays Sir Thomas Smith, they be made good cheap in this 
kingdom ; for whoſoever udieth the laws of the realm, who ſtudieth 
in the univerſities; who profeſſeth liberal ſciences, and (to be ſhort) 
who can live idly, and without manual labour, and will bear the port, 
charge, and countenance of a gentleman, he ſhall be called Mr. ſuch a 
one, and ſhall be taken for a gentleman. 1. Black}. 406. 

Yeoman is 2 good addition; under which denomination are compre- 
hended thoſe who have freehold and of 40s. a year, and thereby here- 
tofore could ſerve upon juries, and can yet vote for knights of the 
ſhire, and do any other act where the Jaw requires one that is a good 
and lawful nan. Id. 

Midoto, or finglewoman, (or, as ſome ay) w wife of ſuch a one, are 
all of them good additions of the eſtate or degree of a woman; but no 
ſuch like addition is good, for the eſtate and degree of a man. Alſo 
Nee is a good addition of a woman. 2 Haw. 188. 

* * Or miſtery] This includeth all lawful arts, trades and occupations, 
5: 2s taylor, merchant, mercer, parifh clerk, ſchoolmaſter, hutbandman, 

| labourer, and the like. 2. Haw, 188. 

But ſervant, groom, or farmer are not additions within this act, be⸗ 
cauſe they are not of any miſtery. And chamberer, butler, pantler, or 

the like, are additions of offices, and not of any miſtery or * Qccupation. 

2 ut. 668. 

Neither doth this act extend to FEAT IEF) practices, as extortioner, 
maintainer, thief, vagabond, heretick, and ſuch like. 2 Haw. 188. 

If à man hath divers arts, trades or occupations, he may betnamed 
by any of them; but if a gentleman by birth be a tradeſman, he ſhall 
not be named by his trade, but by the degree of gentleman, be-auſe it 
ts werthier than the addition of any miſtery. And in general a man 

al be named by his worthieſt title of addition. 2 In/?. 668, 669. 

wy of the towns or hamlets] If there be two towns in a county of 

he ſame principa: name, with different additions to diſtinguiſh them 

39 8 one ne, as Great Dale and Lyjttie Dale, or Upper Dale and 

Leider Dale, and the defendant named only of the principal town with- 
cut any addition, as of Dale only, the defendant may plead that there 
art two Dales in the ſame county, and none without an addition. But 

if there be two towns of the ſame name in a county, without any addi- 

tion to diſtinguiih them, it may be ſafficient in ſuch caſe to name the 
defendant generally of either of ſuch towns, without n any thing 
to d. tinguiſh it from the other. 2 Haw. 189. 

If the defendant live in a hamlet of 2 tonn, it is ſaid to be in the 

Election of the party to name iim ci of the hamict or r of the town. 


2 Han. 189. 
Put the addition of 2 pariſn, it f there be two or more towns in it, is 
not good; but ut there tv but one * the addition of pariſh is 


Soo. 2 Int. 6649. 
+"... The addition 1 the place of habit⸗ ation of A _ is 7 EY dean, 
by ſhewng that of the huſtand ; becauſe it ſha!l be riterkd what the 
Wife hives where the huſband does. 2 lass. 100. 
Or place. If the dęeiendant lives hi piace Known boys a ſpecial name, 
and Iyir.g our of any ton Or Panue!, Lg 1.40% be well naned of fuch 
3 | place; } 
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V. Puniſhment of an affray. 


| maketh men afraid, 3 Inſt. 158. £ 
BY: From whence it ſeemeth clearly to follow, that there may be an 
] a/jault, which will not amount to an afay ; as where it happens in a 


ADDITION. 


place; but if he live in any place known within a town or hamlet, it is 


aid to be ſafeſt to name him of the town or hamlet. 2 Haw. 189, 190. 


Of which they were or be] The addition of the eſtate, degree, or 
miſtery, ought to be as the defendant was of at the day of the indict- 
ment brought, and not late of ſuch a * degree or miſtery ; but it is a good 


addition to name the defendant late of ſuch a town or place, becauſe 
men do often remove their habitation. 2 Int. 670. 
So in the caſe of lord Balmerino, after the rebellion in the year 1745, 


the indictment charged, that Arthur lord Balmerino late of the city of 
Carliſie in the county of Cumberland did fo and fo, lord Balmerino ob- 


jected, that this was no title belonging to him; upon which the lord 


high ſteward informed him, that theſe words were not made part of his 
title, but only an addition of place, which the law for good reaſons re- 


quires to be inſerted by way of deſcription of defendants in all indict- 


ments, and it is moſt commonly taken from that place where the crime 


is by ſuch indictment charged to have been committed. Lord Balme- 


rino's Trial, p. 12. State Trials, vol. q. 


Shall be void] This being a judgment in law, is interpreted to be 
made vo'ꝗ by a writ of error, or by the plea of the party coming in up- 
on a capias utlagatum ; for though the ſtatute ſaith they ſhall be void, 


yet they are but voidable by a writ of error or plea. 2 Iuſt. 670, 


By the exception of the party] But if the defendant appeareth upon 
proceſs, and plead, taking no advantage thereof by exception, he hath 
loſt the benefit hereof : but it ſeemeth that the bare appearance of the 
party without plea, doth not ſalve the want of a good addition, 


VVV 
© Adultery, See LEM DNE SC. 
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%% d et, 
Il. How far it may be ſuppreſſed by a private perſon. 


III. How far by a conjtable. 
IV. How far by a juſtice of the peace. 


3 lat is an affray. 


1. AX N affray is a public offence to the terror of the king's ſubjects ; 
4 N / called (according to lord Coke) becauſe it affrighteth and 


private place, out of the hearing or ſeeing of any, except the parties 


| concerned ; in * which caſe it cannot be faid to be to the terror of the ,; 
people. 1 Haw. 134. | Rag; | 


3. Alſo it is faid, that no quarrelſome or threatning words whatſoever, 
ſhall amount to an affray ; and that no one can juſtify laying his hands 


don thoſe who ſhall barely quarrel with angry words, without coming to 


— 


blows ; yet it ſeemeth, that the conſtable may, at the requeiſt of the party 


e 


* 


16 


17. | 


j 
1 
| 
| 
ö 


T 


bo 
. 
1 
. 3 
4 
$ 
4 
1 
A 
by 


2 


AFFRAT. 


[| 
W 4 threatened, carry the petſon who threatens to beat him, before a TOs 
| ; in order to find ſureties. 1 Faw. 135. 

4. Alfo, it is certain, that it is a very high offence to challenge ano- 
1 e ther, either by word or letter, to fight a duel, ot to be the meſſenger of 
Wl : ſuch a challenge; or even barely to endeavour to provoke another to ſend 
_ | a challenge, or to fight; as b diſperſing letters to that purpoſe, full of 
1 reflections, and inſinuating a deſire to fight. 1 Haw. 135. | 

5. Put although no bare words in the] judgment of law, carry! in them 
To much terror as to amount to an affray, yet it ſeems certain, that in 
ſome caſes there may be an atftay, where there is no actual violence; as 
where a man arms himſelf with dangerous and unuſual Weapons, in ſuch 
a manner as wg muy cauſe a terror to the people; which is ſaid to 
ave been always an offence at the common law, and is ſtrictly prohibit- 
ed by ſtatute: or by 2 2 Ed. 3. c. 3. it is enacted, that ns man of what 
condition ſoever, except the king's ſervants i in his pr eſence, and his miniſ- 
ters in executing their ie 2, and ſuch as be in their company aſſiſting them, 
and alfe upon a cry nie «de for arms to keep the peace, ſhall come before the 
king's juſtices, or other of the king's min hers doing their Ace, with 
force and arms, nor bring any force in affray of peace, nor H nor ride 
armed, by night or day, in fairs or markets, or in the preſence of the 
king's juſtices or ether miniſters, or elſewhere : upon pain to forfeit their 
armour to the king, and their bodies to prifon at the king's pleaſure, And 
the fiug's juſtices in their preſence, ſheriffs and other min ers i in their bai- 
tricks, lords of franchiſes and their bailiffs i in the ſame, and mayors aud 
bailiffs of cities and boroughs within the fame, and borough-holders, con- 
fables and wardens of the peace within Te r wards, ſhall have power 15 
execute this act. And the judges of afſize may puniſh fuch W as 
have not done their duty herein. | 
Upon a cry made for arms to bee the Gene] It is holden upon theſe 
words of exception, that no perfon is within the intention of this ſtatute, 
Vo arms himielt to ſuppreſs dangerous rioters, rebels, or enemies, and 
endeavours to ſuppreſs or reſiſt ſuch qiſtur bers of the peace and Gal ct of 
* 7 3 the realm. 1 nw. 136. 
e ajſray of peace | 2. effrayer de ta þe es; Land Cote has it pars, of 
the county, or the people; and fo, he obſerves, that the writ grounded 
upon this ttatute ſaith, in quorundam ve $3prelo terrorem ; and therefore 
the printed book, i fray of peace, ouglit to be amended. 3 [nf 158, 
And it is holden unon thefe wor Gs, that no wearing of arms is Within 
| the meaning of this ſtatute, unleſs it be accompanied with ſuch circum- 
ſtances as are apt to terrify the people; from whence it ſeems clearly to 
follow, that perions of quality are in no danger of offending againit thi 
ſtatute, by wearing conunon weapons, or lian ving their utu2 2] rumber of 
attendants with them, for ther ornament or defence, in ſuch places, and 
upon ſuch Occaſions, in which it is the common faſhion to make uſe ot 
them, without cauſing the leaſt fuipicion of an intention to coutnit ay 
act of violence, or difturbance of the peace. I Haw. 136. 
Nor to go nor ride armed] It is holden, that a man cannot excuſe the 
wearing fuch armour in publick, by aliedging th at fach à one threaten ed 
him, and that he wears it for the fafety of his Perſon from bis aſſault; 
but it hath been reſolved, that ho one Mall incur the rene of the ſad 
ſtztute for aſſen:bling his neigtbours aud friends in 15 own houſe againk 
| | 11. NE 
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thoſe who threaten to do him any violence therein, becauſe a man's 
houſe is his caſtle. 1 Haw. 136. | 1 9 


Their bodies to priſon] The ſtatute of 20 R. 2. c. 1. adds a fine 


likewiſe. e ; 
Wardens of the peace] It is holden, that any juſtice of the peace, or 


other perſon who is impowered to execute this ſtatute, may proceed 
thereon ex His; and if he find any perſon in arms, contrary to the 
form of the ſtatute, he may ſeize the arms, and commit the offender to 
priſon ; and that he ought alſo to make a record of the whole proceeding, 


and certify the ſame into the exchequer. 1. Haw. 13 5. 
T J. How 7 ar it may be ſuppreſſed by a private perſen. 


1. le ſeems agreed, that any one who ſees another fighting, may lJaw- 
fully part them, and alſo ſtay them till the heat be over, and then deliver 


peace. 1 Haw. 136. 


them to the conſtable to be carried before a juſtice, to find ſureties for the 


2. And the law doth encourage him hereunto; for if he Teceive any 


harm by the affrayers, he ſhall have his remedy * by law againſt them; 


and if the affrayers receive hurt, by the endeavouring only to part * 7 
them, the ſtanders by may juſtify the fame, and the affrayers have no 


remedy by law. 3 Int. 158. 


3. But if either of the, parties be Main; or wounded, or ſo ftrickert : 


that he falleth down for dead; in that caſe the ſtanders by ought to ap- 


prehend the party ſo ſlaying, wounding, or ſtriking, or to endeavour the 
fame by hue and cry; or elſe for his eſcape they ſhall be fined and impri- 


ned. 3 Inft. 158. | 
mit pt for by # camflats 


1. It ſeems agreed, that a conſtable is not only impowered, as all pri- 


vate perſons are, to part an affray which happens in his preſence; but is 
allo bound at his peril to uſe his beſt endeavours to this purpoſe; and not 
only to do his utmoſt himſelf, but alſo to demand the aſſiſtance of others, 


which if they refuſe to give him, they are puniſhable with tine and im- 
1 Haw. 137. 5 8 


priſonment. 


22. Andit is ſaid, that if a conſtable fee perſons either actually engag- 

ed in an affray, as by ſtriking or offering to ſtrike, or drawing their wea-. 
pons, or the like ; or upon the very point of entering upon an affray, as 
where one ſhall threaten to kill, wound, or beat another, he may either 


carry the offender before a juſtice, to find ſurẽties for the peace, or he 
may impriſon him of his own authority for a reaſonable time, till the 
heat ſhall be over, and alſo afterwards detain him till he find ſuch ſurety 
by obligation. But it ſeems, that he has no power to impriſon ſuch an 
olfender in any other manner, or for any other purpoſe ; for he cannot 
jaltify the committing an affrayer to gaol, till he ſhall be puniſhed for his 
oftence : And it is faid, that he ought not to lay hands on thoſe, who 


barely contend with hot words, without any threats of perſonal hurt: 
and that all which he can do in ſuch caſe, js to command them under 


Fain of impriſonment to avoud fighting. 1 How, LS 


3 But 


9. | 


1 . 


3. But he is ſo far intruſted with 2 power over all actual affrays, that 
though he himſelf is a ſufferer by them, and therefore liable to be ob. 
jected againſt, as likely to be partial in his own cauſe, yet he may ſuppreſs 
them; and therefore, if an aſſault be made upon him, he may not only 
defend himſelf, but alſo impriſon the offender, in the lame manner as if 
he were no way a party. 1 Haw. 137. 
4. And if an affray be in an houſe, the conflnble may break « open the 
doors to preſerve the peace; and if affrayers * fly to an houſe, and he 
follow with freſh ſuit, he may break open the Wort to take them. 
i Haw. 1 137. 

5. But it is nid, that a conſtable hath no power to arreſt a man for 
an affray done out of his own view, without a warrant from a juſtice, 
unleſs a felony were done, or likely to be done; for it is the proper buſi- 
neſs of a conſtable to preſerve the peace, and not to puniſh the breach 
of it. 1 Haw. 137. 


| 77 Hou far by a juſtice of the peace. 


* 20. 


There is no doubt, but that a juſtice of the peace may and muſt do 
all ſuch things to the aforeſaid purpoſe, which a private man or conſta- 
ble are either enabled or required by the law to do: But it is faid, that 
he cannot without a warrant authorize the arreſt of any perſon for an ar- 
fray out of his own view; yet it ſeems clear, that in ſuch caſe he may 
make his warrant to bring the offender before him, in order to compel 
him! to o find ſureties for the peace. 1 Haw. _ 


. Puniſhment of an Mu. 
All affrays in Som are puniſhable by fine and impriſonment, 


1 Haw. 138. 
And they are inquirable 1 in the [cet as common nufances. 3 3 Inſt. 1 58 


Warrant to apprehend affrayers 


"Weimorland: = To the conſtable of = 


uw H E R EAS A. I. of -  yeoman, hath this day made oath 
before me J. P. eſquire, one 7 his majeſty's juſtices of the peace 
for the 2 N that on The — day of ——— iu the year 
of the reign of - — A. 0. of —— yeoman, and B. G. of 
yeoman, at in the ſaid county, in a tumultuous manner 
made an affray, ks ein the perſon of the jaid A. I. was beaten and 
abuſed by them the ſaid A. O. and B. O. without n lawful or ſufficient 
provocation given to them or to either of them, by him the faid A. l. 
| Theſe are therefore to command you forthwith to apprehend the ſaid A. O. 

_ and B. O. and bring them before mr, or ſome other of his ſaid maje/t;"s 
juſtices of the peace for the ſaid county, to anſwer the premiſſes, and 70 
Gd 5 as well for their perſonal. appearunce at the next general 
guarter ſeſſions ef the peace to be hoiden for the ſaid county, then and tier: 
to anſiber te gn indibinient ti be ieferred again! them by the faid A. L. 


or the ſaid "ff: nee, 45 aljc for ther kec pang. the ſrace in the mean time, 
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le ling of ale, it is then aifo an alchouſe and if an 


ALEHOUSES. 


emwards his * dee and all his lege people, and ſpecially rs Kia: 


Hereef fail not, as you will anfwer the contrary at your 


the ſaid A. 
peril, Given WADE my * and ſeal at 


. 455 e in the year 


in the faid county, the 


Indidment for an 7. 


77 E jur ors for our brd the King, upon their cath fir fonts ehat A. 0. 

in the county 
in the ſaid county, blech mith, with force and arms, on tlie 
0 of — in the year of the reign F our ſove- 
rein hrd George the third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, and ſo forth, at 


EI 


of ————, taylor, and B. O. * | 


eforejuid, in the county aforeſaid, being arrayed and us evufully afſembled 


together in a warlike manner, did make an afjroy, to the terror and diſ- 
turbance of divers of the ſubjedts of our ſaid ſovereign lord the xing tien 
and there being, and to the evil example of all other the fubjeds Y our 
ſald ſovereign lord the king, and againſt * ne of cur Jed # lord ihe 
4:1. 65 tus crown and guys 


4 L E E 0 U s E 8. 
For matters relating to the exciſe on beer and ale, ſee title Y; x 2 E. 


7. Concerning i inns and alehouſes i in general. 
II. Selling ale without licence. 
III. Licenſing alehouſes. 
TV. Recognizance, and forfeiture thereof. 
"7; To what places the licence ſhall extend. 
JJ. How long the licence ſhall continue in 188 
II. Offences in brewing of ale. 
VIII. bkeepers obliged to receive gueſts. 
. Seldiers quartered in alchouſes, 
J. Concerning ale veſſels, and the meaſure of ale. | 
AI. Enhancing the price of ale. 
XII. Innkeepers ſuffering . 
VII. Perſons guilty of tipling. 
XIV. Concerning drunkenneſs. 
* 1 Detaining goods for the reckoning. 
I. Goods of a gueſt ſtolen out of an iun. 
* T1. Cuyts Healing goods. | 


F Comcorning i rims and alehouſes i in general. 


'. 2 VF RY inn is not an achouſs, nor every ES 
aleliouſe an inn: but if an inn uſes common Difference be- 


tween 4¹n and 


2houſe lodres and entertains mehere it is alſo an aleh uſes: 
bun. eee — 8 LEED — 
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ALEHOUSES. 


Licence to erect 2. It was reſolved by all the judges, that any perſon 
inus. mii erect an inn to lodge travellers, without any li- 
| cence or allowance for ſuch erection. Dalt. c. 56. 
Blacterly, 10. 
Inn inditiable. 3. But it ſeems to be agreed, that the keeper of an 
inn may by the common law be indicted and fined, as 
| being ilty of a public nuifance, if he uſually harbour thieves, or per- 
ſons 97 1 ſcandalous reputation, or ſuffer frequent diforders in his houſe, 
or take exorbitant prices, or ſet up a new inn in a place where there is no 
manner of need of one, to the hindrance of other ancient and well go- 
vernedinns, orkeep itin a BE in I rept to its ſituation wholly unfit for 
fuch a purpoſe. 1 Haw. 225. 
. And if aninn uſeth the unde of an dehoals a8 
Innieepersſelling almoſt all innkeepers do, it ſhall be within the ſtatutes 
We: made about alehouſes. Dalt. 133. | 
Re 5. It hath been alſo agreed by law, that innkeepers 
Inns tobe licenſed. ought to have licence, and be bound by recognizance 
for keeping good or der, as alchoulckeepers are. Dal. 
2 OD 
Se 7 710 ice. 6. By the e of the peace, two jullices 
Ly the com Cin. (1 Q.) may inquire of innholders, and of all and 
ſingular other perſons, who ſhall offend in the abuſe 
of weights and meaſures, or in the fale of victuals, againſt the form of 
the ordinances 1 in that behalf made. 


LS I. $ ellin mg 15 without lie 


57 the 5 8 _ c. 46. Whereas by the laws now in force, nerfons 
ſelling ale or beer, or other exciſeable liquors by retail, without licence, 
are ſubject by different laws to different penalties and puniſhments, which 
has occaſioned much confuſion, and an ill uſe has been made thereof in 
: many inſtances; it is therefore enacted, that every perſon lawfully con- 
victed of ſelling ale or beer, or other exciſeable liquors, by retail, with- 
out licence (except! in fairs, 5 6 Ed. 6: . , . 26 G. 2. 
c. 31. * and except retailers of ſpirituous liquors without licence, for whom 

other penaſties are prov ided by law, 9 G. 3. c. 6.) ſhall for every ſuch 
offence forfeit and undergo the ſeveral penalties and puniſhments herein 
after mentioned, inſtead 'of the ſeveral pecuniary and corporal punith- 
ments which they are now ſubject to by any law now in force; that is 
to tay, for the firſt offence 40s. and alſo the coſts and expences of con- 
viction; if not paid within 14 days after conviction, the offender to be 
impriſoned for one month, unleſs he ſhall ſooner pay the penalty, and 
the coſts, charges and expences, of the conviction, and of executing 

the ſame: for the ſecond offence 41. and alſo the coſts and expences of 
. conviction ; if not paid within one week after conviction, to be mpri- 
ſoned two months, uniefs he {hail ſooner pay the penalty, and the colts, 
charges, and expences of ſuch ſecond conviction, and of executing the 
fame: for the thira offence Cl. and alto the coſts and expences of con- 
viction; if not paid within three days after conviction, to be impriſoned 
for three montlis, unleſs he ſhall ſooner pay the penalty, and the coils, 
charges aud EXPEREES of. lach third convzetion, ad of executing the 


tame; 


erein 
niſh- 
lat is 
con- 
to be 
, and 
uting 
es of 
npri- 
colts, 
2 the 
con- 
ſoned 


Cots, 


{a the 
lalnc; 
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bine and the like penalty for every other offence iter the third, a8 
All which coſts and expences hall be aſcer- 


for the third oſtence. 
tained by the juſtice before whom the offender ſhall be convicted. 
One moiety of all which penalties and forſeitures ſhall be to the king; 


and the other moiety, and all ſuch ſuch __ charges, and expences 


to the proſecutor. , 22. 


2 he ſame to be heard and determined by one juſtice ; who Mall, on 


mformation (A) exhibited or complaint made to him, ſummon (B) 


the party accuſed, and alſo the witneſſes on either fide (if he ſhall be 


.required to ſummon any ſuch) ; and on appearance of the party accuſ- 
ed, or contempt in not appearing, ſha!! proceed to hear the matter, and 
examine witneſſes on oath, and give judgment; and if he convict (C) 
the party accuſed, and fuch party ſhall refuſe to pay the penalt * within 
the time above expreſſed, together with the coſts as aforeſaid, he ſhall 


iſſue his warrant for apprehending and committing (D) to prifon every 


Note, the number of Uitneſtes Wwe fary towards the conviction i is 
not here mentioned, and therefore this ſeemeth to reſt as it was before, 
on the ſtatute of the 3 C. c. 3. which dire ted the conviction to be on 
confeſſion of the offender or oath of two witneſſes, ]. | 


*Alſo where any juſtice ſhall ſuſpe# that any perſon ſells without 2 3 


cence, he may call ſuch perſon before him, and alſo any exciſe officer 


or guager to produce his ſtock book or other account of the charge or 
ſurvey of ſuch ſuſpected perſon, and may examine fuch officer on oath 


ſuch offender, for ſuch time, and-1 in ſuch manner, as the nature of the 
offence ſhall require. /. 23 | 


in what manner he charges ſuch perſon, and how ſach perfon pays the 


duties; and if it ſtiall appear by ſuch ſtock book or account, or oath of 
the officer, that ſuch perſon is ſurveyed as a victualler or retailer, and 
is charged with the fame duties that victuallers and retailers are charg- 

ed with and pay for any the liquors atoreſaid, and is not intitled to the 


allowance or abatement given to common brew ers, he thall be deemed 


an ale! houſckeeper, victualler, retailer, or ſeller the; eof. 26 C.. & 30. 


Witneſs negle ging or efaſins to appear upon Annen at the tine 


and place appointed, without a reaſonable excuſe to be allowed by fuch 


juſtice, or appearing and refuſing to be examined on oath and give. 


evidence; ſhall forfeit 20s. to be levied in ſuch manner and by lach 
means as is before directed. 5 G. 3. C. 46. J 24. 
Note, this penalty is but ſmall, 20 miglit defeat 
the act; for by the witneſs paying 208. the offender eb chance to eſ- 
cape the payment of 2, 4, or l. beſides charges. But there is a 
clauſe in the ſtatute of the 26 C. 2. c. Zi 
perſon ſummoned as evidence ia ſuch cafe ſhall refuſe to appear, or 
ſhall appear and refuſe to Bae evidence upon oath ; he ſhall forfeit 
Jo). J. 10. f. | 1 „ 


+ But how this 10l. ſhall be levied. 1s not quite clear. By the aforeſaid 
act of the 5 C. 3. c. 46. it is expreſſed, that all penalties for offences 
againſt tne ſaid act, or in the ſaid former «4, ſhall be heard and de- 
vermined as is above let forth. Now there are many acts mentioned be- 

fee 


which enacts, that if any 


intention of ; 
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$1 the + Warrant of ar fare * on ſuch comvictin he may appeal to the 
«253. 


—— v - 


next iter the convition, and in that caſe to the next {ſeſſions after, 
And if the ſeſſions adjudge the appeal to be frivolous or vexatious, 
they may give coſts againſt the app ellant not exceeding K 
4. 46. 28. 
[Note, there ſeems to be 2 mi ſtake, i in ſetting Forth that the colts ſhall 
be expreſſed in the warrart of dif refs ; for no power of diſtreſs is given; 
The meaning ſeems to have been, that the ſame ſhall be expreſſed in the 
conviction 5 as is ſpecified | in the form preſcribed by the act. es 
The clauſe excepting /*::r5, in the ſeveral acts is from the neceſſity of 
the thing, r oſpedtinn the accommodation of perſons reſorting thither, | 
But thole wh 20 ſha!l brew ſuch ale or beer, to be fold by them i in fairs, 
muſt take care to give notice to the guagers, that the fame may be ſur- 
veyed; for though they are exempted from taking licence, yet they muſt 
nevertheleſs pay the duties of cxcife. And this indulgence ſeemeth to be 
intended only in the place where the common fair is held; and not in any 
private houſe which may be within the limits of the town where ſuch fair 
hal: be kept, eſpecially wherein there are licenſed alehouſes ſufficient. 
BY the ſtatute of the 4 J. c. 4. If any perſon ſhall fell or deliver 
any beer or ale to any perſon that mall then ſell beer or ale as a common 
tipler or alehouickeeper, the fame perſon not having licence to ſell ale or 
beer (except it be for the uſe of h: s houſhold only); he ſhall forfeit for 
every barre! 65. 57. and fo propertionably for other quantit! es; half to 
the poor, and half to him that ſhall ſue in ſeſſions, . action of debt, 
mforimation, amen or preſentment. : 
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7 1. Dy the 3 & 6 Ed 6. 4. 25. any two juſt ces, 1 9. 
By eus jufices micht ſoonſe ale] LICL ues 3 but now Hy t! le 2 G. 2. c. 28. 
| and 29 Cr. 2. c. 31. it is enacted, that whereos many 
). ⁵ * ariſen from perſons heing licenſed 

te ke p mns and common alehouſes, by juſtices who; 
ting remote from the places of abode of ſuch perions,, may not be truhy 
Shy as to the ocvalion or want of ſuch inns or common alehouſes, 


or the char acters of the perions applying for licences to BP the fame; 
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gore; but what ernte to be particularly intended in ch place is, ben 10 
r atts as did inflict penalties on perſons ſeiling ale or beer without licence: 
And there are three acts of this kind, which were the. cauſe as aforeſaid 
of diverſity. and confuſion, And therefore it ſeemeth that this expreſſion 
ſhould have run H this or the [rid former . acts], that is, againlt the 
laws inflicting penalties on pe: ſons {olling ale or beer without licence. Bot 
as it ſtands, this penalty of 10). ſeems to be recoverable as it was before, 
by the ſaid act of the 26 C. 2. 0. 31 that is to ſay, by diſtreſs by warrant 
ol one juttice, and to be paid to the overſcers tor the uſe of the poor 
„here the offender dwells. | 
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be appointed by two or more juſtices for the diviſion, 
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therefor refrom henceforth no 3 ſhall be granted to any perſon 0 keep 
2 common inn or alehouſe, but at a general meeting of the juſtices acting 


* jn the diviſion where the ſaid perſon dwells, to be holden for that purpoſe, * 26. 


on the firſt day of September yearly, or within twenty days after, and 
not at any other time. 
the time of granting licences, in cities and towns APE 2. G. 2 5 
28. / 11, 12. 20 G. „„ %%% 

70 keep a common inn er alehouſe] In the caſe of Parker and Flint, 
M. 10 IF. it was determined that houſes at E dſom, where they take in 


jodgers and boarders, coming to drink the waters there during the ſeaſon, 


and dreſs victuals, and ſell them ale and beer, and entertain their horſes 


at 89, a day, but ſel] to no other perſons, are not inns nor alehouſes with- 


in the meaning of theſe acts. 12 Mod. 254. 
At a general meeting of the ju nftices holden for the diviſion] But it is 


not neceſſary to ſet forth Ipecially 1 in the licence, that it was granted at a - 


ceneral mecting of the j jaſtices holden for the diviſion; and therefore a 
conviction for keeping an alehouſe without ſuch licence, is not good 
upon the evidence of the licence only, 
M. 11G. 2. King and Bryan. 2 eff. Ca. 183. Andr. 81. 

2. And the day and place for granting licences hall 7 „i fins” 
by warrant (E) under their hands and ſeals, at leaſt ten 
days before ſuch meeting directed to the high conſta- 
bles, requiring them to order (I) their petty conſtables, or other peace 
officers to give notice to the ſeveral innkecpers and alehouſekeepers within 


tained. 


their reſpective conſtablewicks, of the day and place of ſuch meeting. . 


And all licences granted at any other time and piace ſhall be void. 2⁰ G. 


2. c. 31. fo 4. 
3. And no licence hat be granted to any perſon Cer if, Feate © 


not licenſed the _ preceding (except in cities or perſons to be 2 


mms corporate) unleſs he produce a certificate under corfedt. 

the hands cf the miniſter and the major part of the 
churcliwardens and overſcers 3, or elle of three or ſour 3cputabie and ſub- 
ſtantial houſholders of the place, ſetting ſorth that ſuch perſon is of 


good fame and of ſober life and corwerſation; and it ſtiall be mention- 
ed in ſuch licence that ſuch certificate Was produced, Otdlier wile the li- 


cence ſhail be void. 26 G. 2. c. 31. Fi 1-10; 
Exe cept in cities and tetuns corporate] In 
ſuch certificate 1s fup; zoled not to be neceſſury, b Y * reaton of the Pro- 
pinquity of the periciis to be licenſed. 

4. Nevertheless, aithough a certificate in ſuch 
places is not requiſite by this act, yet it is diſcretio- Mieten 4 
nary in tlie Juſtices whom they will licenſe, and a mantamus well 
mardams in ſuch cafe will not he to compel the 
Juilices 0 Heenſe any Pot {on © 3 ald On a convi- tion for | Juſtices 79 T1 alk 
ſeling without licence, the want of ſuch licence 4 licence. | 
can only come in e ard nat the reaſon why 
it Was denied. Strange bot | 

So in the Cale of "the Kings A the juice of the peace of 
IWarcefter, AI. 4. G. 2. a mandams Was moved for to be dire ted to 
them, to. grant a Lane: to à victudlier to fell ale. Alhdavits were 

offered 


Excepting, that this ſhall not alter the power or 


but there muſt be other evidence. 


how to be aſcer- : 


te to eombel the 


cities and towns corporate, «a 
7. 


7 2 80 no hcenc: to any of the inhabitants who ſigned a 1 to 
the 7 arliarent for erecting a workhouſe there; and that the perſon, 


and unreaſonably refuſing to grant a licence to one i.. 


pot, muſt beſt know the perſons and their chara-Xers, and the cir- 
_cunfances of the place. And the legiſlature has even excluded the 


thus intruſted, why are they liable to be called to an account by any 


- Siensfield Ch. J. It is certain this court has no power or claim, to 


malice be Very £ oFO1S and | injurious. If their judgment is wrong, yet 


the defence, he concluded with declarimg it as his opinion, that there 


And by the court una nnoufly, the rule Vies cucharged with colts, 


5 — 8 * 1 Pg 1 5 = * 2 7 = _ 
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proper, I Parrardif?. 402. ED 

5. In th ie cate of the King againſt Trum ind Pil, 

E. 31 E. 2. a motion was made for an information ZZ *#-1h27. an in. 
againſt theſe two juſtices, for arbi rarllys obſtinately, formation twill 


this power is intruſted to them by the conſtitution, by the legiſla- 
ture. It may be very dangerous to them to be obliged to give their 


their judgments in granting licences, by way of appeal from their“ 
judornents, or over- ruling, the diſcretion intruſted to them. But if it 


ed, And he declared, that he ſhould always Jean towards favouring 


ALEHOUSES. 


ffered to be produced, of the juſtices declaring that wer would 


en whole behalf the motion was now made, had been a victualler in 
the town for above thirty-five years. The court faid, that they ne- 
ver knew a moticn of this fort grante el; but if there was fuch a 
krierance, as is mentioned, another fort of motion would be won 


Ft WW 


#erry Day to keep an inn at Everſſey, Wilis. On 
Tthew! FINS caufe, it was inſiſted, that the legiſlature has made the ju! 
tices the ſole judges ; as being ſuch who, from the reſidence on tie 


Jaltices of other diviſions. And the juſtices thus intruſted have a 
right to judge for themſelves. No man can judge for another. And 


reaſons publichy; 3 though they may have very ſuffcient ones to ſatisfy 
their own minds, and to direct their own judgments. And if they are 
other juriſdiction, unleſs they act faultily and wilfully wrong? Indeed, 
iz they do wilfuily wrong let them be puniſhed; bat where they at 
conſcientiouſly, they are not accountable to any body. By lord 
reviey! the reaſons of juſtices of the peace, upon which they form 

clealy appears, that the "juſtices have been partially, maliciouſly, or 
cor y influenced in the excrciſe of this diſcretion, and have con- 
ben abuſed the truſt repoſed m them; they are liable to proſecu- 

on by indictment or information; or even poilibly by action, if the 


their heart and intention pure, C cd forbid that they ſhould be puniſh- 


them; unleſs partialty, corruption, or raalice ſhall clearly appear. 
And having gone through all the particulars both cf the 3 and of 


vas no ſufficient ground for a criminal char ge agamſt theſe Juſtices. 


ces, FC? W, / Zan: ö Geld. $50. 

M. 32 G, 2. K. ard gelcy. On ſewing calle why à rule ; ould 
not be made abſolate, ſor an information 28 “tiſt 2 juftice, for a mil- 
demeanor jn Yeſwiny to Front a licence: wo one Froncis Simes (who 

5 been ſicenſed for ſeveral preceding years) to ſell ale, as uſual; 
and afterwards convicting him, w ithout ary Prev: ous ſummons, for 
by: 8 d it without a Picence t appeared, that the pretended 
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Alunsfeld Ch. J. 
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were cher falſe or Fallon, The firſt was, that the only reaſon vw? 


the licence was refuſed him was, his declining to pay a ſam of mona 
(viz. 5l.), which was claimed of him upon 2 diſtinct and collateral ac- 
count, and which he denied to be due from him; the payment of 


which ſam of money was (as he alledged) infiſted upon by the juſtice. 
as a condition precedent to his granting the man a licence. The ſe- 


cond pretended ground of the motion was, that the jaſlice had con- 


victed him of the oitence, without any previous ſummons.— As o 
| He firſt : The court were unan' mous, that the allegation appeared 16. 
be falſe in fact; but, at the fame time, they declared explicitly, that 
W the juſtices have no fort of author to annex any ſuch conditions 1 
T hey eſteemed it to 


the grant of theſe licences. As to the ſecond ; 
be fallacious, as the fact came out upon ſhewing cauſe ; for the man 


was actually preſent before the juſtice (who had ſent for him}, and. 


was fo far from offering at making any defence, that he ſeemed rather 


to apply for mercy ; declarir: g, how ever, that if the juſtice did convict. 
Thirdly, the court obſerves, ., 
* that the man had not any where alledged, that he was innocent of 


him he would not pay the pena ity. 


the ofrence ; which they thought it incumbent upon him to have dane, 

to entitle himſelf to make this application againft the juſtice.— And 

the rule to ſhew cauſe was diſcharged. Burrow, Alangsfield, 65 3. 
E. 2 G. 3. K. v. Williams and Davis. An information was gramt- 


ed againſt the defendants, as juſtices of the peace for the borough f 


Penryn, for refuſing to grant licences to thoſe alchouſckeepers h 
voted againſt their recommendation of candidates for members of 
parliament for that borough. It appeared, that they had acted very 


| exoſsly in this matter; having previouſly threatened to ruin theſe 


people, by not granting them licences, in caſe they ſhould vote again# 
thoſe candidates whoſe intereſt theſe juſtices themſelves eſpouſed ; and 
aiterwards actually refuſing them licences upon this account onlv. 
And lord Mansfield declared, that the court granted this information 
againſt the juſtices, not for the mere refuſing to grant the licences 


(which they had a diſcretion to grant or refuſe, as they ſhould fee to 


be right and proper); but for the corrupt motive of ſuch refuſal, fer 


| their oppreſſive and unjuſt refuſing to grant them, becauſe the per- 
ſons applying for them would not give their votes tor member s of 


parliament as the juſtices would have had them. Bu, rr. Mani. 1317. 
7. 5 E. 3. K. v. Hann and Price, juſtices of the peace for the bo- 
rough of Care Caſtle. On ſhewing cauſe avainſt an information whic's 


had been prayed for againſt them, for a miſdemeanor in the EXECUTOR 


of their office, in reſuling to grant a licence to ſell ale to one Lug a. 
en inn-Keeper in that borough, merely from a motive of reſertmear 
winſt him, for having eſpouted an oppoſite intereſt in the election for 


| membe rs of that borough ; the defence was, that they did not act 


from any reſentment or corrupt motive, but foiely becauſe 7: 1970's 


| Was an um proper perſon, and had kzpt a diſorder ty houſe, and con- 
| tiued: to keep it after full notice to the 


CONtrary, ard n Particular, 
chat he encouraged gaming and cock fighting at his houſe. By ters 


— 


The court ſhould never interpoſe 28airut ITS 
dates, unleis they have acted oy bad motives and mala fide; ep 
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diſcretion : but for that very reaſon, this is the ſtrongeſt caſe for the 
interpoſition of the court, if it appears that they have a*ted upon cor- 
rupt motives. If it did appear clearly that this man kept a diforderly 
houſe, it would be a reaſon againſt the court's interpoſing againſt 
the juſtices. But this does not clearly appear. And upon the whole 

* 30. he thought, * on a full diſcuſſion of the affidavits, that the charge upon 
the juſtices was not ſatisfactorily anſwered by them. And he declared 
it to be of very dangerous conſequence to permit the due diſcretion of 
the juſtices to be influenced by conſiderations of this kind. The 
court thought it a proper caſe for an information, ard made the 
rule abſolute. _ 

Afterwards, N. 6 G. 3. the zune confeſſing themſelves ouilty of 
the information, it was moved for a rule to diſpenſe with their perſonal 
appearance, on the undertaking of their «clerk in court to anfwer for 
their fines. But the court upon full debate were unanimous in re- 
e the motion. The general doctrine laid down by the court 

vas, that though ſuch a motion was ſubject to the diſcretion of the 
no either to grant or refuſe it, where it was clear and certain that 
the puniſhment would not be corporal ; yet it ought to be denied in 
every cafe where it was either probable or poſſible that the puniſh- 
ment would be corporal. And this, for the example ſake ; as the no- 
toriety of their being called up might deter others from the like 
offences. And finally, upon their appearance in court, the ſentence 
was, that they ſhould be committed for a month, fined 50. each, and 
inpriſoned. till the fine be paid. Burr. Man f. 1716, 1790. 

56. By the 26 C. 2. c. 13. No juſtice of the 
What juftices | peace, being a common brewer of ale or beer, inn- 
41e prohibited Keeper, or diſtiller, or a ſeller of or dealer in ale or 
from granting ſpirituous liquors, or intereſted in any of the ſaid W 
licences. trades, or being a victualler or maltſler, ſhall be ca- 
pay e, or have any power to grant licences for felling 
ale or beer or any cther liquors, but the fame ſhall be void. / 11. ; 
„ 75 And all mayors, town clerks, and other perſons 
Stamp. _ "whow it may concern ſhall make out licences (G) 
| culy ſtamped, before the recognizance be taken; on 
pain of 101. half to tlie king, and half to the proſecutor, with coſts, 
6 C. c. 21. / 56. 1 Ann. iat. 2. c. 22. f b Which ſtamp ſhall be 
firſt of all a 124. ſtamp by the g Ann. c. 25, And then morcover 2 
20s, ſtamp, by the 29 C. 2. c. 12, and a further fum of 108. 6d. by 
he 24 G. 3. 4. 30. 

And if any perſon | ſhall. write any keance *. ithout Gel flap, he 
ſhall forfeit 10l. with coſts, to be recovered #5 ſtamp penalties ; and 
the licence ſhall rot 5 available till the duty thall be Paid, and alſo 4 

penalty of 5. 29 G. 2. c. 12. {; 20. 
_ And to prevent 2a therein, every victualler or ale- houſekeeper 
4 51. ſhall, en demand by any officer of- the ſtarap e * produce h 
5 Bronte e, and permit him at his own CXPENTE to have à copy thereot; 
on pain of 40s. 5 C. 3. c. 40. / 29. 
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And every clerk of the peace, town clerk, common clerk, or Perfon 
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names and places of abode, of all the victuallers, alehouſe- keepers, and 
other perſons then licenſed to fell ale or beer, or other exciſcable 1;quors, 
by retail, within the reſpective diſtricts ; 


SE 4 2 
0 And no beben ſhall retail any diſtilled ſpirituous 
liquors, or ſtrong waters, without a licence from the rituous liguers. 
officers of exciſe taken out ten days before, for Which 
he ſhall pay 40s. yearly. 16 G. 2. c. 8. / 8. 24 C. 2. c. 40. Fg 9. 
And moreover, after Sth fu 1787, every perſon ſhall pay for a li- 
cence the ſeveral additional ſums following, (viz. 
If the dwelling houſe, &c, ſhall not be rated to the 


houſe duty impoſed by 19 C. 3. c. 50. at 0 
or upwards, the ſum of — 2 8 
If rated at 1 öl. a year and uiiter 18 2 16 8 
ditto 20 . ee | 4-4-0 
"atto.-: 25 ditto. 30 7 VVV 
ditto 30 ditto 40 . 
ditto 40 ditto 50 Ps 8 
ditto 50 or upwards 8 


Oni eighth bh thereof to be paid down at the time 1 07 taking out the 
licence, and another eighth part ſhall be _ at the end of every ſix 


weeks until the whole be paid. 27 C. 3. c. 30. , I, 2. 
And ſuch perſon ſhall be firſt licenſed to fall ale or e liquors 
by two or more juſtices of the peace. 2 C. 2. c. 28. / II. 


6. 23. . 14. 77 8-24.20 &. 46 13; _ 


And the juſtices clerk _ have 2s. 6d. and no more, for ſuch li- 


cence. 9 G. 2. e, 23. % 14. 24 6. 1 e, 40. L. 28, 29. 


Which ſaid licences for an ſpirituous liquors, are treated of 
more at large under the article concerning {pirituous liquors | in title 


EACISE. 


* Note, here is a double legs required for retailing of alas li- 


quors; firſt, a licence from the juſtices to {ell ale or /piritucus liqilars; 
and then a licence by the officers of exciſe to ſell fpirituous liquors. 
And therefore the ale licence ought to run ſo as to include ſpirituous li- 
quors, or elſe the law ſhould be altered in this particular. 


name, out of the licence by the juſtices. But this is againſt the ſtatutes ; 
nor was it intended perhaps by the legiſlature, that the officers of exciſe 
thould have the ſole juriſdiction in this matter, but rather that the pri. 
mary judgment concerning the ſame ſhould be referred to the Juſtices, 
9. By the ꝙ Aun. c. 2 23. A wine licence ts direct- 
ed to be on a 4s. ſtamp. And by the 30 Geo. 2. 6. 


Tine licence. 


19. a further duty is laid thereon of 51. for perſons 


not having either ale or brandy licence ; of 41. for perſons having an 


ale licence, and no brandy licence; and 4 40s. tor perſons having both 5 
* hich. is treated or under the title Excisz. 


ale and br andy licence. 
(lines.) 


Y OL. A | | | JD 


and on delivery thereof, fuch 

officer ſhall pay to him after the rate of one farthing for every licenſed 
egen inſerted in the liſt: And if he ſhall refuſe or neglect to deliver 

fach liſt, or not inſert therein a full and true account; 1 he ſhall forfeit | 


Licence for ſpi- - 


9. 2. 


Ihe printed 
alehouſe licences from the ſtamp office endeavour to preſerve the juriſ- 


dictions diſtinct, by excepting the ſeveral kinds of ſpirituous liquors by 


to. By 
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3 By 26 E. 3. c. 74. , 5. Every retailer of 
Licence fer | feweets or Brit1ſh made wines, al take * a licence 
made wines, from the ſtamp office (although he hath not a ſpirit 
Ws or ale licence) for which he ſhall pay 4 ſtamp duty 


of 21. 4s. od. which licence ſhall gs him from all e inr⸗ 
Poſecd by any former act. 


The other matters relating to ks wines and ſweets are treated of 
more at large under the title! EXCISE. (Oweets.) | 


IF. Recopnizance, and , eee 
25 1. On granting licences for keeping any comme 
Recognigance. alehouſe or tipling houſe, the perſon licenſed ſhall ene 
into a recognizance in 10l. with two ſureties in 5]. 
each, or one furety in 10l. (H) as well againſt the uſing of unlawful 


games, as alſo for the uting and maintenance of good order and rule to 


be had and uſed within che fame, as by their diſcretion {hali he thought 
 neeeffary and convenient ; and if ſuch perfon ſhalt be hindered throug) 


ſickneſs or infirmity, or other reaſonable cauſe to be allowed by the juſ- 
tices, to attend in perion, they may grant the licence, on two ſureties 
entering into ſuch recognizance in 100. each. 5 C 6 E d. 6. c. 25, 
, 20. G. 2. c. 31. / 1. 

As by their diſcretion ſhall be thourht neceſſi ry and convenient, ] Mr. 
Dalton, ooſerres 1 mon theſe words in the ſtatute of 5 H 6 #4. 6. that 
the matter of the condition of the * recognizance is by the latute partly 
referred to the diſcretion of the juſtices. "And he ſays, in ſo ne ſhires 
the juſtices have agreed upon certain articles framed by their diſcretion, 


and generally to be propounded to all common ale ſellers ; taking thei: 


bond for perfor mance of the fame ; a copy whereof they uſed to deli- 
yer to every of them ; which ma nner (he fays) had been allowed. 
And amoneſt. articles of this kind, he recommends to the juſtices 


care theſe three eſpecially. 1. That no alehouſekeeper, upon the Lord's 


day, ſhould receive or ſuffer to remain any perſons whatſoever, as their 
guelts, in an their houſes, or other places, to tipple, eat or drink; 
other than travellers, and fuch as come upon neceſſary bufineks 
2. That they futfer no perſon whatſoever , retorting to their houſes only 
fo eat and dri ind, to remain there after che hour of nine in the evening 


in winter and ten in ſummer. 3. That they ſuffer no perſon, reſort- 


ing to their houſes only to eat and drink, to remain tipling there above 
one hour, other than. travellers, Dall. c. 176. 
2. Which ſaid recognizance, with the condition 


7 be filed at- thereof, fairly written or psi ted, ſhall forthwith, or at 
the ſeſſions. tlie next ſeſſions at fartheſt, be ſent or returned to the 


clerk of the peace, under the hands of the juſtices, 0 


be by han entered or filed among the records. 26 C. 2. c. 31. +4 i 


3. n for every Þ2eace granted, without taking 
Peaalty fr li- ſuen te 5 and tor every ſuc h recognizance ta- 


Lenfen® others ken, adi not ſent or returned; every juſt tice ſigning 
, ſigh cence, ſhall forfeit 31. 68. 8d. 5 6 E8. b. 
| fa 25. g 2 70 E 2 PIT {, 31. + I, 
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Which ſaid forfeiture for granting licences, without taking recogni- 
zances, ſhall be to him who ſhall fie, together with coſts, 26 G. 2. 
. 31. J, 6. But it is act ſaid who ſhall have the penalty for not re- 
turning the recognizance to the clerk of the Peace, therefore that ſhall 
go to the king. 

And the clerk of the peace ſhall keep a regiſter 

Or calendar of all fuch recognigances, and ſhall deli- 
ver to the juſtices, at the mecting tor granting licen- 
ces, a true copy of ſuch regilter or calendar. 26 G. 2. c. 31. , 5: 
5. And for every recognizance thall be paid by the 


Ty ed. 


to ve calent 


Fee for the re- 
the clerk of the peace, for filing or recording the fame, > Seine 
and for making and delivering the copies of the regif- 
ter or calendar 18. which thall be paid to the clerks of the ſaid juſtices, 
by the perſons lic enſed, over c 275 the fees paya able to che laid jui- 
tices clerks. 26 Geb. 2. . 

* 6. By the 5 & 6 Ed. 6. c. 5 71 The juſtices 
Mall have power, in their quarter ſefſions, by preſent- 
mem, information, or otherwiſe by their diſctetion to 


* - 7 

9 107 on the 
ef 

recogni zance. 


inquire of all ſuch perſons as ſhall be admitted and allowed to keep any 


alchouſe or tipling houſe, and that be fo bound by recoonizance, if 


they have done any act whereby they have forfeited the fame recogni- 


zance, and they ſhall upon ſuch preſentment or information award pro- 


ces againſt every ſuch perſon ſo preſented or complained u pu before 
them, to ſhew why he ſhould not forfeit his recognizance; ard ſhall have 


power to hear and determine the ſame, by all ſuch ways and rleans, as, 


by their diſcretion ſhall be thought good. 
31. Any juſtice on complaint or informa- 


And by the 26 G. 2. c. 
tion that fuch licenſed perſon hath committed any act, whereby in the. 
judy zment of ſuch juſtice the recognizance may be forfeit ed, or the con- 
dition broken, may by ſummons under hand and feal regu] re ſucii perſon 
to appear at the general or Quarter ſeſſions, then and there to anſwer to 
the matter of ſuch c complaint, or information; and alſo raay bind the 
complainant or any other perion in a _recognizance to pe r and give 
evidence ; and the ſeſtions may direct the jury wich ſhall there attend 
for the trial of traverſers, or ſome other jury of twelve hone! 
ſtantial men, to be then and there impanelted by the ſheriff 2 55 ut fee 
to inquire thereof; and if the j jury find that ſuch perſon hath done any act 
V; nereby the recoonizance 3 is broken, ſuch act being ſpecidied in ſuch 
complaint or information, che. court ma; ad udge him © guilty; 
dict and adjrickis ation ſhall be final ; and the 'TEUPON the court ſhall order 
tic recognizance to be eſtreated i ito the exchequer, to be levied to his 
majeſty's uſe ; and. the laid perion {hall be diſabled to ſell any ale, beer, 
cyder, perry, or ſpirituous liquors "= three years, and any licence grant- 
ed to him for ſuch term ſhalt be void. ,. 7. Provided, that the ju iltices, 
at the requeſt of the proſecutor, or of the party Complaincd of, or either 
of his f lurcties, may adjourn tlie trial to the then next ſeſſions. 125 8. 

And if any perſon thall be diſabled, by conviction, to {ell ale, beer, 
cyder or perry; he thall by the ſame conviction be difabled to (ell any 
ſpirituous liquor s, all licence before obtained for that Pup poſe notwith- 
landing 3 and every Ucchct erated to him for (ell ling ale, beer, cyder, 
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cupied after the general day for licenſing (the occupier whereof wa 


à licence for that year, his ſucceſſor may obtain a licence until the 


Licence re- alchouſe in any other place, than that in which it was 


2. Cc. 31. % 3. 29 C. 3. c. 12. . 2. 
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erry, or ſpirituous liquors, ſhall be void; and if he ſhall ſel during 
ſuch diſability, he ſhall be puniſhed as for ſelling without licence; and 
a certificate Pom the clerk of the # peace (which he ſhall grant with. 
out fee) of ſuch conviction thall be legal evidence. id. /- 11. 


Which convidtion ſhall be i in this or the like form : 


O. is convidted on 12 own confeſſion, (or on the cal 
Middleſex. | of———) of having ſold A { other liquors, Þ 
in the pariſh of of in this county, on the — day of 0 
aſter being W 7 to ) ſol the ſame. Thais is the firſt, Jeans, 4 or FER 0 
conbiction. rven under my hand and feal this - day of ———. | 


1 $ 3, 

4 5 > 
7 

* 


Which ſaid conviction ſhall be certified to the next ſeſſions, to be 
filed amongſt the records. /. 13. 5 


F. To what Mares the licence ſoall extend. 
1. No licence ſhall intitle any perſon to keep an 


rained to the firſt kept by virtue of ſuch licence; and ſuch licence 
Patt, with regard to all other places hall be void. 26 G. 2 
© 35 £% 

76 2 {3 if any beende perſon ſhall die or remote 
Perſon dying or out of his houſe ſo licenſed ; his executors, admi- 
removing. niſtrators, or aſſigns who ſhall be poſſeſſed of ſuch 

haouſe, or the occupier thereof, may. continue during 
the reſidue of the term without any new licence or crtificate. 26 0 


And if any alehouſe or victualling houſe 2 "IE empty or unte- 


duly licenſed the year preceding); two juſtices at a petty ſeſſions 
may grant a licence to any new tenant or occupier till the next gene- 
ral licenſing day, obtaining firſt a certificate as above raentioned 
29 C. . , „ 24 - 

Shall become empty or unceeupied. That is, as it ſcemeth, by the 
removal of the former tenant ; for in many places the tenants ta nge 
their habitations, not in &. ptember when the licence is required to be 
granted, but at ſome future time, as at Mayday, or Fhitfuntide. In 
this caſe, where the tenant, intending to remove, hath not taken oit 


next general licenſing day, by applying to two juſtices at a petty 
 felſions, and making it appear to the m by certificate that he is a pei- 
ſon fit to receive a licence, and alſo making it appear that the houſe 
is proper to be licenſed, whercot the pr oof muſt be by. its having bee! 
tice nled ed Ar next before. — 


* VI. How tons the licence flat! continue in for ce. 
i trerce granted at the general licenſing, day ſhall be made 


for one year only, to COLLLIENCE ON Sept, 20. 26 G. 2. c. 31. 7 + , 
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And the licence granted at a petty. ſeſſions in the caſe of a licenſed 


houſe becoming unoccupied (as hath been faid) ſhall be made until the 


next 1 liceriſing ga. 29 C. 2. c. 12. 24. 


VII. Offences in brewing of ale, 


1. By the 1 II. ſeſl. 1. c. . No common brewer or reta')-r 


of beer or ale, ſhall uſe in the brewing or working thereof any melalles, | 
| coarſe ſugar, honey, or compoſition or extract of ſugar; on pain of 


forfeiting the liquor, and allo 100]. half to the king, and halt to him 


that (hall ſue in fix months. 


2. And by the 10 & 11 M. c. 21. . 34. If any common brevrer 
or retailer of beer or ale, ſhall uſe any melaſſes, ccarſe ſugar, honey, 
or compoſition or extract of ſugar, in the brewing, making, or work- 
ing of any ale or beer; or if any common brewer ſhall receive into his 
cuſtody any quantity of any of the ſaid materials exceeding ten pounds, 


ne ſhall forfeit 100/. to be recovered and mitigated as by the laws of 
exciſe; and the ſervant or other aſſiſting therein, tha!l forfeit 20/. in 
like manner, and in default of payment all be nenen three 


months. 
And by g > ng e IN. No common brewer, innkoeper, or victu- 
aller, ſhall uſe any broom, wormwood, or any other bitter ingredient 


(to ſerve inſtead of hops) in any beer or ale for ſale (except infuſing 
the ſame, after it is brewed and tunned, to make broom or wormwood 


ale or beer); on pain of 20/, half to the king, and half to the proſe- 


cutor, to be levied as by the laws of exciſe. / 24, 26. 


4. And by 12 Ann. flat. I. c. 2. No common brewer, or retailer 


of beer or ale, ſhall uſe any ſugar, honey, foreign grains, guinea pepper, 
eſſentia bine, coculus indiæ, or any urwholeſome ingredients in the 
brew ing of beer or ale, or mix any of them therewith, on pain of 200. 
to be recovered and mitigated as by the laws of exciſe, half to the 
| king, and bal? to him that ihall ny £ 3% 


VIII. 2 ec pers obliged 10 receive Cue ofts. 


If one who keeps 2 comraon inn, refals either to receive * a traveller * 
as a guelt into his houſe, or to find him victuals or lodging, upon his 


tendri ing him a reaſonable price for the fame ; he is not only ible to 


the king. 1 Fong: 22%, 

Allo it 1s faid, that he may bs compelled by the conſtable of the 
town, or by a juſtice of the peace, to receive and entertain ſuch a 
perſon as his gueſt ; and that it is no way material whether he hath a 
ſign before his door or not, 
entertain paſſengers. But tow the officer may compel him may be a 
queſtion: It ſcemeth that all the officer can do, 1s either to cauſe ſuch 


alehouſe to be fuppretied, or elſe to preſent ſuch offence at the aſſiaes 
or ſeſſions, that fo tuch offender may be Ef indicted, Dall. c. 7. 


1X. Soldiers 7 


injury, in an action on the cate at the fait of 
the party. grieved, but may alſo be indicted and timed at the ſuit of 


it he make it his common bulineſs to 


the poor, and half to him that {hail proſecute or ſue for the fame, to 
be recovered before one juttice, by the oath of one witneſs, and to be 
levied by warrant of diſtreis, reudering. the overplus, deducting, there- 


if it be meaſured out by the ſtandard. /. 7 


| large! in title SOLDIERS. 


ſels. ſold for ale or beer to be uttered therein: And if any 


Farrel, what. lity; ſhall be 36 gallons, and the barrel of ale 32 


and felling ale or beer, ihall retail and ſell the fame in and from their 
Houſes, by a a full ale - we or ale pint, according to the ſtendard of the 


to the ſtandard, and ügned, ſtamped, or marked to be of the content 


any ale or beer, in any other veſlel aot ſigned and marked; on pain 


but ſhall be left to his :; 


ALEHOUSES 
12 Soltiers quartered in alehouſes. 


By the yearly a: acts againſt mutiny and deſertion, the conſtable, and 
in his default, a juſtice of the peace, may quarter ſoldiers in inns, l- 
VerV ables; alehouſes, and viciualling houſes; as is ſet forth more at 


. Gen hee erning ale ls and. the meaſure ae 


The ens in Eater ſeſſions yearly (and 
Puftices to rate 3 in corporations) ſhall rate the price of all 
the price of veſ= barrels, kilderkins, fir Kins, and other veſſels to be 


cooper ſhall not fell the fame according to fuch rate, 


ne {hall forieit 3s. 44; halt to the king, and half to him that ſhall ſue, 
e 
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2. Every barrei of beer, within the | bills of morta- 


POE gallons ; and in all other places, 34 gallons ſhall be 
reckoned for a barrel of beer or ale. 12 C. 2. c. 24. Fa 3+ . f. 1, 


46-4 4 
n 8 ie Ir c. 15. Which is required to be 
Duarts and given in charge at the ſeſſions to the grand jury, it is 
hints to be Sake that all inn keepers, alghouſckeepers, ſutlers, 
marke, victuallers and other 'retailers of ale or beer, and 
3 every perſon keeping anv publick houle, and retailing 


exchequer, in a veſſel made of wood, carth, glaſs, horn, leather, 
pewter, or of ſome other good and wholeſome metal, * made and fized 


of the ſaid ale quart or ale pint, according to the ſaid ſtaridard, either 
trom the exchequer, or from ſome city, town corporate, bor ouzh, or 
market town where a ſtandard ale quart or pint, made from the ſaid 
ſtandard, ihall be kept for that p zurpoſe ; and ſhall not retail and utter 


of f fortciung not above 40s. nor under 108. for eyery offence, hair to 


out the reaſonable charges. / {+04 3 Bs projecution to be Within 

thirty days. /. 6. 

And morcover he aloe not detain 21. 0e for the reckoning 
con et law. /. 2. 

hut it is not e e that beer or ale ſold io be ſpent out of 

the houſe, be carried away in Handard me 2a1UTCS 3 but it is ſullicrnt 


3 4. And every mayer, r chief officer of every 
Ho foall marks city, town corpor ate, borough, or market town, 
them. ſhall on requeſt to him made, cauſe all ale guarts 
— arch ale pints, rade of wood, earth, glaſs, Lori, 
\ pewter, or other good and wholeſome metal, which ſhall be 

brought g 
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brought to him, to be meaſured and fized with a ſtandard in his 
cuſtody, and ſhall then cauſe the fame, and every of them, to ba 


plamly and apparently ff ſigned, ſtamped, and marked with W R and a 


crown, for wtich they (hall not receive above one far thing for each 
2 on pain. of 51. to be recovered as afore ſaid, and he ſhazl 
alſo pay to the party grieved Wewne damages with Colts, by action at 


L Jaw. II & 12:16 I5. 


Note, Moſt of the books 5 ſet forth that the 10 th-co! ommiſſioners: « or 
collectors of excife ſhall | procure ſtandard quarts and pints cut of the 
exchequer, for every market town ; but this was on! y 1 a ding of them 


wbefore June 24, 1700, and not ſince. 


5. An inclictinent will lie for f. ſelling ale in pots un- 
71 aint; 
: proceeding; becauſe meaſures are by the common 


law, and the ſtatutes only direct the manner of aſcertaining them. 


Blackerby. 10. 

But in fuch caſe the indictment muſt not be upon tne ane but at 
the common law; and the offence ought to be laid, not for x felling in 
pots unſealed, but in pots wanting meaſure. 


* AI. Eakenchig the price of ale, 


By the 2 & 3 Ed. 6.6. 15. If any brewers ſhall conſpire to fell 


their victuals but at certain prices; they ſhail, on conviction in che 
by v witneſs, confeſſion, or otherwiſe forfeit 101. to the 
king for the firſt OHence, and if not paid in fix days, they ſhall be 


imprioned twenty days; for the ſecond offence, 20], in like manner, 
or tlie pillory ; for the third offence 40l. in like 
pillory, loſs of an ear, and to become infamous. But by the 
2 C. 3. c. 14. No brewer, innkecper, victualler, or other retailer of 
ſtrong beer or ale, ſhail be ſued or moleſted by indlictment, informati- 
on, popular action, or TO for advancing the price cf rang beer 
Or ale, in a reaſonable degree c 


* AI. Hanleep hors fa 


ering 110 ling. 


By the 1 J. c. 9. If any innKceper, vie aller, or r alchouſ ckeeper, or 
tavernkeeper 1 — an inn or viciualling houſe, ſhall ſuffer any perion 


kao 


inhabiting in any city, town Corporate, market town, village, or ham 


let, where ſuch i inn, tipling houie, or aichoule ſnall be“ and by 1 C. 
c. 4. Wherever he ſhall inhabit], to continue drinking or tipling 
therein, (except ſuch as {hall be invited by any traveller, 


bouring and handicraftſmen, in Cities, towns corporate, and market 
towns, upon the uſual working days, for one hour at dinner tine, 
to take their diet in an alehouſe ; and except labourers and werkmeny 


Much for the following of their work by the day or by the great, in any 


ety, town corporate, market town or village, ſhall for the time of their: 
faid continu; ig in work there, ſojourn, lodge Or _Yictual in any inn, 
ach ule, or other victualling houfe; and £2:cept. for. urgent and ne- 

erſſary occaſions to be allowed by two juſtices); he ihail on convic- 


ton thereof before wh mayor or a quitice of the peace, on view: or 


C conte 1110 15 


ſcaled, altho' the ſtatute appoints another method of 


manner, or the 


and ſhall a- 
company hin only during his neceſſary abode there: and except a- 
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conſeſſion, or oath of 1 witneſs, forfeit 10s. to the poor. 1 F.c: 9, 

152 2 1 e. + wily 8 es HY 4 
The fame to be Iv by the conſtables or e by way 
„f Giftreſs; and for default of ſatisfaction in fix days, the diſtreſs to 
be appraiſed and ſold, rendring the overplus; and for want of ſuffi- 
cient diſtreſs, the party offending to be by ſuch mayor or juſtice com- 
mitted to the common gaol, there to remain until the penalty be truly 

| paid. 1 J. c. 9. / . 

40. And it the conſtables or clrurchwardens do neglet their duty | In * 
lerying, or do not Jevy the penalties; or in default of diſtreſs, do ne- 
ciect to certify the default, by the ſpace of 20 days, to ſuch mayor 
or juſtice ; every perſon o Offending ſhall forfeit 40s. to the poor, to 
be levied by way of diſtreſs by warrant from ſach mayor or juſtice; 
the diſtreſs to be detained fix days; in which time if payment be not 
made, the goods to be appraiſed and ſold, returning the overplus ; 
tor wank of ſufficient diſtreſs, the conſtable or churchwarden ſo bf. 
tendirig, to be by ſuch mayor or juſtice committed to the common 
gaol, there to remain until the penalty be truly paid. 1 J. c. 9. / 4. 

And alſo, the faid offence may be inquired of and preſented be- 
fore juſtices of aſſige, juſtices of the peace in their ſeſſions, mayors in 
corporations, and in the leet; and thereupon ſuch due proceedings 
ſhall be had for the conviction, as in ſuch like caſes upon any indict- 
ment or preſentment is uſed. 4 FJ. c. 5. / 5. 

Ard all conſtables, churchwardens, aleconners and ſidemen, {hall 
in their ſeveral oaths incident to their offices, be charged to e the 
ſaid offence. 4 J. c. 5. /. 7. 3 

And eee if any has ſhall ſuffer any perſon 1 
biting in any city, town corporate, market town, village or hamlet, 
vhere ſuch inn, tipling houſe, or alehouſe ſhall be, to continue drink- 
ing or tipling therein as aforeſaid ; he ſhall! be difabled for the ſpace 
ef three years to keep any ſuch alchouſe. 21 . / * 


Il. Perfons guilty of tipling. | 


1. If any perſon {unleſs thoſe excepted under the 


—U—U—ä—ä—äʒñ—: > > Oe — Sn:t! — 


Penalty of fore cgoing head, by 1 F. c. 9.) ſhall continue drinking 
tHplitig, or tivling, in any inn, Victwalling houſe, or alchouſe, 
or any tavern Keeping, an inn or victualling houſe; 


he ſhall, on conviction thereof before a mayor or a juſtice of the 
peace, on view, confeſſion, or oath of one witneſs, forfeit for every 
offence 38. 4. to be paid within one week next after the conviction, to the 
churchy, ardens, who thall be accountable for the ſame to the uſe of the 
pour : And if be ſhall refute or neglect to pay ti e fame, it ſhall be le- 
Led by diſtreſs: And if he be not able to pay the forfeiture, then 
te mayor, juſtice, or court where the conviction ſhail be, may puniſh 
the oll vr, by letting him in the ſtocks for every, offence by the 
pac ec of four hours. 4 F. C. 5. J. 4. 1 J. c. 9. 21 F. c. 7. 1 C. c. 4. 
| ho ſald offence may alſo 5 inquired of and preſented, before jul- 
1 

4. I. ces cf aſfize, juſtices of the peace in ſeſſions, mayors, * and in the 
| Joet an Soy proceed:ng ſhall be had thereupon for the conviction, 45 


poi indisctment or Prelentment. 1 1: n 9: / 5˙ 
The 
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4 | three years be diſabled to keep any fuch achoule, guilty ef tipling. 


; he had been ſober. 1 Haw. 2. 


| reformed. Can. 109. : | 


on view, confeſſion, or oath of one witneſs, ſhall #/7 Hence. 

# torfecit for the firſt offence 58. to be paid within one 
= week after conviction, to the churchwardens (L), who ſhall be account 
able for the ſame to the uſe of the poor; and if he ſhall refuſe or ne- 
Alect to pay the ſame as aforeſaid, it ſhall be levied by diſtreſs (M); 


be committed to the _ (2) there to remain by the ſpace of fix 
„„ 3 A lg bs 7: 1 


given in charge by the precept of any mayor or juitice, do neglect the 4 
due correction of the offender, or the due levying of the penaltics 
| where diftreis may be had; every perſon fo offending ſhall forteit 10s. 
to be levied by diſtreſs, by any other perſon having warrant from any 


| to the churchwardens, who hall account for the ſame, to the uſe of tlie 
poor where the offence ſhall be committed. 4 F. c. 5. /. 3. 


| neſs, ſhall after that again be convicted of the like of- Second offence. 


| Copnizance or obligation of 101. with condition to be from henceforth of — 
£900 behav our 4 V. e. 5. fo 6. 21 Fo e. 7. J 3. 


Lad. 3. c. 1. which gave juſtices power to bind malefactors to the good | g 1 
belnaviou gener rally, without any tune limited, ſays, that it is not lf 
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The offender to be preſented, indicted, or convicted in fix months. 


4 J» „ 5 11. 


And all conſtables, churdtvwandens. docommers; and fidenen, ſhall ; 
in their ſeveral] oaths incident to their offices, be charged to preſent me-." [ 
faid offence. 21 F. c. 7. ſ. 5. 

2. And if any alehouſckeeper ſhall be convicted of e 
the ſaid offence, he ſhall moreover for the ſpace of Aichouſokeeber 


— 2 o 
* * 


Nr mage 72 ——— — 
2 D * Y 2 


e 21 J. c. 7. .A. 
AV. Concerning 2 SIO FO) 


2 i 


— 
rr 


1. Drunkenneſs excuſeth no crime; but he who is Drunkennej; n 
guilty of any crime whatever, thro' his voluntary excuſe. 
drunkenneſs, ſhall be punithed for it as much as if 


r 


. c 
_ = - =. 3 - 8 n wy 


pr gg ee na 


A NS ae 


2. If any offend their brethren by drunkenneſs, Spiritual cen- 
the churchwardeas and ſidemen ſhall preſent the fame fare. | 
to the ordinary, that they may be puniſhed by the ſe- 4 
verity of the laws, according to their deſerts; and ſuch notorious 4 
offenders ſhall not be admitted to the holy communion, till they be 


Ren * — 22 
. Toby be 3, 7 
dc men rt Tok" h yachts Fa pt rs 


And all conſtables, 3 aleconners, and ſidemen, hall 4 


: be {worn to preſent the offence of drunkenneſs. 4 Fe. te 5. . 7. 


Every perſon who ſhall be drunk, and thereof 9 
ſhall be convicted (I K) before one juſtice, or mayor, Penal for the | 1 


* 5 
BEE. 


1 


and if the offender be not able (N) to pay the ſaid ſam of 58. he ſhall 


Dr BE IRE? 


r 


: 2 . 


* — * 
. 


N ee 


And if any conſtable, or et inferior officer to whom that ſhall be 


ho LES 


LS; a 
2 ie cen ogo vn po eg > pI 
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mayor, juſtice, or court, where any ſuch conviction hall be, * to be paid * 42. 


eng Aggie — . —— 


4. And if any perfon once convicted of drunken- 


—— 
4 r 
S 58 — 


5 
— — — 


tence, he ſhiall be bounden with two ſureties in a re- 
To te of ood bekaviour] Lord Hale, ſpeaking of the ſtatute of 34 


meant that the ner & ſhall be perpetual, but 1 Ur the nature of bail, v/z. to 
Vol. I; L | appar 
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appear at f: ich a tay at their ſeſſions, ant in the mean time to be of good 
behaviour. 2 H. A | | 
5 5. Ihe faid offence may alſo be inquired of and 
Ih may in- preſented Before juſtices of aſſiae, juſtices of the peace 
quire thereof. in their ſeſſions, mayors, and in the leet; and there- 
VVV proceſs ſhall Be had for the conviction, as upon 
„ ihdictment or preſentment. 4 F. c. 5. , 5. by 
In what timo. 6. But the offenders ſhall be preſented, indicted or 
g convicted in ſix months . J. c. F. . 11. * 
None to he twice 7. It is allo provided, that this act fhall not abridge 
puniſhed for the the eccleſiaſtical juriſdiction. 4. T. e., 5. .. 8. 
fanie 5 2c, But when the offender hath been once puniſhed, 
by any the ways before mentioned, he ſhall not be 
e punifhed gain by any other ways or means. / 9. 
Alehonfereeper 8. If any alehouſekeeper ſhall be convicted of be.. 
drunk, ing drunk; he ſhall, beſides the penalties abovemen- 
*oned, be utferly diſabled to keep any ſuch alehouſe, 
for the ors of three wears next enſuing the convic- 
tion. | n 8 
Navy. 1 Os Eviry perſon in his majeſty s pay in the navy 
being guilty of drunkenneſs, thall incur ſuch puniſh: 
ment as a court martial {hall tiunk fit to impoſe. 22 C. 2. c. 33. Art. % 


e Detaining gend, for the reckoning. 


General poten- 1. An innkeeper may getain the perſon of a guct 
” detainiz”. Vlio eats, or the horſe which cats, till payment. And 
5 this he may do without any agreement for that pur- 
poſe. For men that get their livelihood by entertainment of others, 
cannot annex ſuch diſobhging condition, that they ſhall retain the party's 
property in caſe of nonpayment ; nor make ſuch diſadvantageous and 
mpudent a ſuppontion, that they ſhould not be paid, And therefore 
„ the Jaw annexes * ſuch a condition, without the expreſs agreement of 
"#5 f the parties. Hac. Hbr. Inns. | | 
For it would be hard to oblige him to- fue for every little de bt; and 
a greater frardſtup, that he micht not be able to find who was his 
queſt. 1d. 


2. But an horſe committed to an 3 may 
Florſo tn bs de- He detained only for his own meat, and not for th? 
tained only for. meat of the gueſt, or of any other horſe; for the 
his own N chattles in fuch caſe are only in the cuſtody of the 
5 law for the debt that ariſes from the thing itſelf, and 
not for aby other debt due from the ſame party ; fer the Jaw is open for 
at ſuch debts. and dath not admit private perſons to take repriſale. 

| Lac, r. lin. 1 Bulli. raped 
Sas — 3. Alſo, if any innkeeper, 1 victu- 
 Reehonins to be allar, or ſutler, in giv ing any account or reckoning in 
*n part.. wars, writitig, or otherwiſe, {hall refute or deny to give in 
nd wcfels ts be the particular number of quarts or pints, or {j1all fel 
- feaided.” im meaſures unmarked ;'it ſhall not be law ful for him, 
5 bor default of payment of ſuch reckoning, to detan 
| ally 
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ſuch reckoning ſhall be. due, but he ſhall be left to his action at law 
for the ſame, any 9 18 or uſage to the contr ary not witliſtanding. 
11 C 12 N. c. 15. 

4. In like manner if the in nkeeper giwes credit too 
Ccods ſuffered 
payment; then he hath waived the benefit of the % be taken 
cuſtom, and mult rely on kis other agreement. way, nar to be 


8 Mod. 172. retaker. 
5. An ipnkeeper that detains a horſe for Eis meat, 
cannot uſe him; becaufe he detains him as in cuſtc Gy Goods ferhed, 


of the lay : and by conſequence, the detention mint ror te ve 3/26. 
be in the nature of a diſtreſs, which cannot be 1150 
by the diſtrainer. Bac. Abr. Ines. 

b. But by the cuſtom of London and Freter, if a 
man commit an horſe to an innkeeper, and he eat 
out his price; the innkeeper may take him as his 
den; upon the reaſonable appraiſement of four of 
his neighbours; ; Which was, it ſeems, a cuſtom ariſing from the 
abundance of traffic with ſtrangers, that could not be Known, te. 
charge them fh the action. But the inkeeper math no power tc 


ſell the horſe, by the general cuſtom of the rezim. Bac. Abr. Inns. 


FFhether they 
may be 5 | 


So in the caſe of Jones and Perle, E, 9 . 
horſes, the defendant pleaded that he kept a publick inn at G ur, 
and that the plaintiff was a carrier, and uſed to ſet up his horſes 
there; and 361. being Une to him for keeping the horſes, which was 


might: * But on demurrer, judgment was given for the plaintiff : an 


innkeeper having no power to fell horſes, except by ſpecial cuſtom, & 


at in the city of London. And beſides, when the horfes had been once 
out, the power of detaining them for what was due before did wo 
Abſiſt at their coming in again, Str. 950. : | 


XV J. Goods of a 7000 flelen out of an inn. 


. Inns were allowed for the benefit of travellers, 


wi have certain privileges whilſt they are in their /mnavopers a 


Re hu 
Y Lerabt j-44 
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4 & av 4.5 tr e 4 37 
Ls * 114 
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zected by the law : it is for this reaſon, that the inn- 
kzeper thall anſwer for thoſe things which are ſtolen 


al, y goods or other thing , belonging to the perſon or perſons from whom. 


In trover for three 


wore than they were worth; he detained and fold them, as well as he 


within the inn, though not delivered to bim to keep, and mon! be 


was not acquainted that the gueſts brought the goods to the it; 
all be intended to be chro his negligence, or occaſioned by 11 
of him or his ſervants. ' 8 Co, Caley's cafe. 
80 if he: puts a horſe to pafture, without the dire&ic n of his gueſt, 
wa the bor e 15 ſtolen, be muſt make ti station. (Eut otherwiſe, 
ft with quis direction. . | 

In Ike manner, if an innkeeper bids his >aeft the: the key ot his 
amber and lock the door, and tells nim that he will not take the 


12 


a berge of the goods; yet if they are ſtolen he ſball be ADIVEr: able: 
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e a gueſt 


the hoſt had no benefit by the keeping thereof, and therefore ſhall not 
be charged for the loſs thereof in his abſence. | 


| lefſee. 1 8 
* 45 If one comes to an inn, and 1 8 a previous contrat for lodging * 
ſo 


N rally required 1 in caſes of 7 ) Dalt.c. 40. 


ALENHOUSES. 


2rd he cannot diſcharge himſelf by ſuch or the like words. Dat. c. 
56 Elackerby. 19 


2. Holt C. J. doubted whether a man is a gueſt 
Ly ſetting up his horſe at an inn, though he never 
went into the inn himſelf; but the other three juſtices 
held, that ſuch perſon is a gueſt by leaving his horſe, 
as much as if he had ſtaid himſelf, becaule the horſe 
rouſt be fed, by which the innkeeper has gain; otherwiſe if he had 
left a trunk, or a dead thing. 1 Sal. 388. 

So if a man comes to an inn with a hamper, in which he hath 
certain goods (to wit, hats, as the caſe was), and departs leaving it 
with as. hoſt, and two days after comes again; waereas in the time 
of his abſence this was ſtolen ; he ſhall not have any action againſt 
the hoſt, becauſe he was not a gueſt at the time of the ſtealing, and 


Lo fhall be 


17 this reſpecl. 


1: RolP's Abr. 2 
If an attorney hires a chamber in an inn for a whole term, the hoſt 
is not chargeable with a robbery 1 in it, becauſe the party is as it were a 


Mo. 877. 


ra ſet time, and doth not eat or drink there; he is no gueſt, but a 
lodger, and ſo not under the innkeeper”s protection; but if he eats and 
drinks, or pays for his diet there, it is TI 12 Mod. 258. 

al diers billeted are gueſts. Claye. 97. . ns 


av 1 J. Gueſ?s healing det. 


A gueſt i in a common inn, arifing in the night time, and carrying 
goods out of his chamber into another room, and from thence to 
the ſtable, intending to ride 2way with them, is guilty of felony, 
altho' there was no treſpaſs in the taking of them (which yet is > gene- 


NOTE, The univerſities are generally excepte ed out of theſe acts 
dender alchoules. 


A. Infor nation and complaint for ſelling ale without licence 3 on the 
| S G. 3. c. 49. | | 


We 3 33 BE it u ed, that this 

in the year of the reign of tis KEV king 

Ge zorce the third that noto is, A. J. gentleman, in his proper perſon, as 
well tor fis . , 11.0: ty: as 1 for himſelf, exhibiteth to me FP efquare, 

ane of his s faid maj 755 's 1::/zrces of the peace in and fer the ſaid county, 
4 C, Alt it and ini oronctions ard therety informeth mes that on the 
. day of - -— nw ta] fat, and at fever al times between the. 
fad Cay 9 aid the time of exit, :ting this information 
1 the court; aforefard, yeoman, at 


— day 0 


ind complaint, orc A. G. of ' 

— ' aforeſaid 5 mn the C94.) 5 e aid, din te 4 FN "and beer, and ther 
excif. "a Ie 4100, 7 777 gerate, 1 %% 7 b P12 E. lie: -nfed fo todo; where 
94 the Jad 1 * LE 757 . 7. FT 7 1 e br 70 ox. 4 17. get Her 20171 tke cafes 
a»4 
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rle, 
Orie 


had 


ath 
g it 
me 
unſt 
and 
not 


hoſt 


re a 


ng * 


ut a 


and 


king 
n, as 
are, 


%% 
mn the. 
1 the 
in 


= he may have one moiety of t 
"Þ expences of fuch conviction as aforeſaid, according to the form of the ſla- 


= aforeſaid, 


© Weſtmorland. | 
5 N EREAS a complaint and e hath been this day ex- 


I peace in and for the . county, by A. _ of = 
& forth, that on the 
times between the fold = 
ing the ſaid information and nal, + one A. O. 9 
county aforejaid, yeoman, at 


io appear beſore me at- 
4 of 
| plained and informed of againſt kim : and to ſummon af the ſaid A. W. 
| to appear before me at the ſame time and place to teſtify his knowledge 
| h, at you ſhall have 


| done in the execution Wee Herein fail you not. EN under my 


N Rand ard feat this = 


parties, m 


1LEHOUSES. 


and expences of conviRting the faid A. O. for FY faid PER ; am 
that A. W. of 


neſs to be examined concerning the premiſſes: And thereupon the ſaid 


in the ſaid county, yeoman, is a material wit- 


A. I. who as well for his ſaid majeſty as for himſelf exhibiteth this in- 


fermation, prayeth a 75 me the ſaid juſtice in the premiſſes, that 


e faid pope of 40s. and alſo the cofts and 


tute in that caſe made; and that the ſaid A. G. may be ſummoned to 


2 | anſwer * the Premiſſes, and the faid A. W. to . his knowledge © 


therein. 


A. * 
Before me e the juſtice 


JP” ; 


/ 


B. Summons of a perſon for ſelling ale without licence; and allo of 


A \ witnels ; on the 5 G. 35 . and 


o ths conſtable of 


in the faid county. 


hubited before me J. P. eſquire, one of his majeſty's juſtices of the 


day of 
day of — 


in the 


Theſe are therefore to require you forthwith to ſummon the fame A. O. 
in the Js county, on the - 
to anſwer to the matter fo « com- 


at the kour of = 


in the premiſſes. And be you then there to certify w 


in the 


- day 0) of Fan * Jour. — 


Note, « 
ay cally be extracted from the premiſſes, mutatis mutandis. 


C. Convidian for ſelling ale without licence; on the 5 6. 22 40. 


ſpecially directed by the ſtature, 


2 5 of — 


Waclelen. Bl. it remembred, that on this 
war 7 con- 


in the ye. A. O. of - 


year , | 


460 before me J. P. 2 2 one of his majeſty”s err * of the peace 
for the county of M. for ſeli;ng ate or beer, en other exciſeable liquors. 


as the caſe fhall be, } without being duly licenſes! % to do, according to 
ne Patutes in ſuct , ae 11a? ard provided, 


Zur? 


gentleman, ſetting 
now laſt paſt, and at ſeveral 


and the tt; ne of. exnbit- | 


| aforeſaid i in the county oforeſaid, aid 
fell ale and beer, and other exciſeable 2 76 5 by retail, without being 
uly licenſed fo to do; and that A. W. of - 


| yeoman, is a material witneſs to be examined concerning the premiſſes : 


in the ſcud county, 


«ſeparate Games for a ps in behalf of ether 01 the 


whereby he has forfeited 
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: this being the firſt, ſecond, or third offence (as the 


the fum of 
caſe ſhall be) FW des the cofts and expences of this oonviction; which cofts 
and expences I the ſaid juſtice of the peace do hereby aſcertain and afſeſs 
at the ſum of ——— purſuant to the ſtatute in ſuch caſe made Fond 

provided. Given under "uy: hand and EIS the — and N 6699; 9 
written, 


d= 


D. Commitment on non-payment of the penalty for ſelling ale with. 
out licence; on the 5 G. 3. c. 1 


: Co the conſtable of —— in the aid county, and 
Weſtmorland. | to the keeper of his majeſty” s gaol at = In 
the ſaid county. | 


Tp EREAS A. O. of - in the county aforeſaid, yeoman, 
da on the day of duly convicted before me J. P. 
eſzuire, one of his 755 majeſty” s juſtices of the peace in and for the 
cid county, for ſelling ale [beer, or other exctſeable liquors, as the caſe 
hall be] wwrthout berng duly licenſed fo to do, according to the Statutes 
in ſuch caſe made and  revided; whereby he hath forfeited the ſum of 
forty ſhillings (this being the firſt offence,) beſides the cofts and extences 
of his lon, which expences I have aſcertained and aſſeſſed at the 
ſum of purſuant to the Feature in fuch cafe made : And whereas 
_ the ſaid A. O. on the ſaid - day of Had notice of ade 


ſaid conviction, and hath refuſed or neglected. to Ls and bath not paid, 


the ſaid ſeveral ſums of forty ſpillings and I as therefire 


oy hereby command you the ſaid conſtable, to apprehe ud him the faid A. O. 


and him to convey to the ſaid gal at ———— aforeſaid, and deliver 
tum to the ſaid keeper thereof, together with this precert * And 1 & 
hereby command you the ſaid keeper of the ſaid gaol, to receive into 


your cuſtody i in the ſaid gal him the ſaid A. O. and him there afely 10 


keep for the ſpace of one month, unleſ; he ſhall ſooner pay the {aid ſeve- 
ral ſums of forty ſhillings and = 


| fea, the - 


- day of = 


Un tive year — 


The like will do 0 for t the bond, third, Or other ſubſequent offence 


mutans nutandis. 


k. F. Precept to the high conſtable to iſſue warrants to the petty * 
conſtables; to ſummon alchouſekeepers to be licenſed ; on 85 & 6 La 


b. c. 25. 2. G. 2. c. 28. and 26. C. 2. . 31. 


To Jabn Bereſs rentle! man, high conſtable of 1 tlie 
"EY ria 1 Eat Ward Win the laid county. | 


PF purſuance «of the flatutes in that caſe WT theſe are to regu: wie 
you, on fight herenf, to iſſue out your war rants to all petty co. fables 
be longing to the ſeveral + Within wor faid Ward, in the 


ferns 


=, and WH the cofts, char ges, and 
expences of executing the fits conviction, Given under my band and 


F. T. 


ALEHOUSES. 


form, 0 py to the 2 hereon indorſed. Given wider our hands and ſeals 
the — day oF: 


| 

; J. F. 

7 "ts 
5 Form of the warrant as above directed: 

; Weſtmorland, I I; 8 2 . 

d Br. virtue 1 a warrant 18 bi majeſty's juſtices of the peace abt. 

1 ing within the ſaid ward to me directed, you are hereby required 


to give notice to all licenſed inn-keepers and ale-houſekeepers within 

yur conftablewick, and alſe to all perſons unlicenſed (ſo far as the 1 
1. ſame ſhall come to your knowledge) who do intend to offer themſelves — 
N to be licenſed at the next general meeting of the ſaid juſtices for that '|ﬀ 
10 purpoſe, that they do perſonally appear before the 4 Juſtices at [| 


fo on the. day of September next, at the hour 0 in the 

95 ſorenoon of the ſame day, to take or renew their licences for the year en- 1 
of ſuing; and alſa to give them notice, that every perſon then and there - = 
55 to be licenſed, muſt pet ſonally enter into a recognixance in the ſum 9 1 
e 101. together with two ſureties in 51. each, or one ſurety in 101. that they F 
is will not uſe or ſuffer any unlawful games, and that they will keep good 1 
he order and rule within their reſpective houſes and other places; and if * 
a, any ſhall be hindred by ſickneſs, or other reaſonable cauſe to be allowed by 9 
re the ſaid juſticec, that he muſt procure two Juretis then and there to A 
1 be bound in like manner in lol. each. _ 1 
r And unto ſuch perſons as have not hoon licenſed * the year preced- 3 
PA ing, you are further to give notice, that no licence will be granted to Y 
119 any of them, unleſs he ſoall alſs, at the ſame time and place, * produce Fo 1 
% certificate under the hands of the minifter and the major part of the © 49 41 
125 churchwardens and overſeers, or elſe of three or four reputable ans 1 


L. 8 
3 *. 
n 
3 
8 ira 


* r 
8 ** 
* * 1 A 

CO rn uy 2 — 
I & 


nd WW alſtantial houſeholders of the place where he inhabiteth, ſe ting forth 
ud that he is of good fame, and f ſober life and conven ſation. | 4 
And you are to make a return to the ſaid Juſtices, at the e | j 
time and place, in writing under your hand, containing the names 4 

ce. all ſuch perſons as you fholl have ſummoned 7 to appear before them as 
JW 7 aforejard, together with their FwerIng places, and the | Aen. ens by Which 0 
their houſes are known, 8 1 
Heresf Jail not. Given 3 my hand at Raiſbeck i» the faid — 
county tie day of - in the year of our Lord ——— | j# 
John Bownels, jig canli. 


* 


e eee 


G. . to keep an alli; on the 5 & 6 Ed. 6. c. 25. 2 B ſi 
6. 28. and 26 E. 2. c. 31 1 | 
| *F 


ww eſtmorland, 4 - general mecting if his maj: fy y's PET of 77 


= Ward. peace for the faid county, acting within the divi- ip 
4 fron If the Eaſt Ward aforeſaid in the county afore{aid holden at | 1 
bles in and or the ſaid diviſim, fer licenſing perſons to keep common 11s { 
the and ale Dout: ujes the — der of September 12 —— year ef the 


Ye . : Ls 17 
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reign of our r ſroereign lord George the third, of Great Britzin, France, 
and * Kings defender of the JO and fo Tues and 7 in the year 
f our Lord - 


Me his majeſty Ther of the peace for faid county, whe hand; 
and ſeals are hereunto of (wheres one is of the quorum) aſſembled 
dat the Jace aj rage meeting, do allew and licenſe A. B. yeoman, at the 

in of lin the diuiſion and county aforeſaid, 1 
| keep a common alchauſe, er victualling houſe, and to utter and fell 
victuali, beer, ale, cyder, and other exciſeabls liguors, to be drank in 
the ſame houſe wherein he now dibelletn, and not elſewhere, for one 
whole year from the 29th da of this preſent month of September, and 
uo longer So as the true aſſixe in bread, beer, ale, and other liquors, 
hereby allowed to be fold, be duly kept; and no unlawful game or games, 
drunkenneſs or any other diſorder be ſuffered in his | ouſe, yard, garden, 
or backſide ;, but that good order and rule be maintained and kept there. 
in, according to the laws of this realm in that behalf made. Given 
under our hands and ſeals the day and year fir/l above written. _ 

If he hath not been licenſed the year before, then theſe words mult 


be inſerted ＋＋˙ certificate under the hands of ——— — 5 been 


firft p e, unto us, ſetting forth that * the faid - 


— ts of bees 
Ka and of or Ji ife and Cn cine 


But if hich perſon hath been "RD the year r before, this certificate 
is not required; and therefore to inſert the fame in all licences is ab- 
ſurd; and, if executed by the Juſtices 1 in ſue ol form, muſt be in many 
inſtances not true. 


1. Recognizance of an e on 5 2 6 Ed. 6. 2 25. and 
26 C. 2. c. 31. 


Z it remenbred, that on the = day S— 
5 
* eftmorland. E the year of the reign „ A. P. 0 


in the baun aforeſaid, mnnkeeper, and A. S. of - Feeman 
and B. S. 2 yeoman, perſonally came before us ——— efquires, 
mr/tices of t e peace ff for the ſais! county, and acknowledged t. einſelves to 
ewe to our ſaid ſquereign bord the king, that is to fay, f the faid AF 
tlie ſum of Lol. and the ſaid A. S. and B. S. the ſum of 55 each, of 
Focal and lawful money of Great Britain, ts be made and levied of tiicit 


eos and chattels, lands, and tenements reſpeetrvely, to the wſe of cur 


ſaid ſcvereigu lord the king, his heirs and fucceſſors, if the faid A. P. 
all make default 1 in the condition. underwritten. 

THE condition of this recognizance is ſuch, that leroy the above- 
bounden A. P. is licenſed to keep a common nn and aletouſe for ont 
year from the 29th day of this prefent month of September in the hauj? 
where he now dwelleth at — aforeſaid ; if he the ſaid A. P. fhail 


keef and maintain good order and rule, and ſhall ot no dijorders 0 


une games ts I; fel 1 in his ſaid | houje n Nor in any outoatir, yar 55 


: * JK 3 


ALEHOUSES. 
e, geren, ar backſide, — belonging, during the faid term, then 


„ Wa this recognizance ſhall be word, 


1, 1 Taken and acknowledged the * and 
3 year above v ruten, before us. 


2 E. 
K. P. 
J. Information of drunkennes ; on the 4 7. « c. 5. and 21. Fe c. 7. * $1. 


"The information of A. FR of — in hs county 
aforeſaid, yeoman, exhibited before me 5 AF 


1 Weſtmorland. eſquire, one of his majeſty's juſtices of the peace for 
85 ; the ſaid — the day of in the 
2 year = who on his oath faith, 1 

DT HA T A. O. of ; in the county n labourer, on the 
1. — day of — in the year aforeſaid, at the pariſh of — 


„ in the faid county, Was e contrary to the flatutes in ſuch chlo 
it | made: And thereupon he the ſaid A. I. prayeth that he the faid . 

may forfeit the ſum of five ſhillings to the uſe of the your of the laid. 
f pariſh, as by t 15 Sm e 15 . 


1 | Before ae 5 
- es - 3 


* Summons thereupon, 


A. J. 


16 | Weſtmorland, 1 To the conſtable of - 


-- F ORA 6 MU CH as fas upon 5 hath Bees made lejon- 


1 J. P. eſquire, one of his . juſtices of toe grace for tt; 
of WM 4d pn that A. O. 5 in Fre count; aforad, labauror, 
„ en the —— day of = 2 | the year at the pariſh . 
„ te county aforeſaid, was drunk; contrary to the flotutes in Ut 
i0 WW coſe made. Theſe are Ne £0 require you to ſummen : the /a aid HA. O. 
P. 5 appear before Mme at. 77 the fad county, on tis 


of | m— day of "40 anfocr' wats: the faid informali an, and t 
„Hero cauſe why the penalty of ; fue ſhillings ſhould not be levied en the 
| goods of him the ſaid A. O. for the ſaid offence ; and be you then tlic 
1 certify what you fbail have done in the premiſes. Given under my 
hand and feat, the —— gay of — 


21 tlie . 


Note, the juſtice may convict on his on VICW ;. and then the - 
nformation and ſummons are needleſs, 8 


I. Warrant to * the ch wardens (if they are not preſent at dne con- 
viction, or the offender makes default hy bot appearing TO TECeire 
the penalty of ery kkenneſs ; by the 4 F. c. 5. and 21 F. c. 7. 


"Th 


— — —.— A unorland. 
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RS 2 To the churchwardens of the pariſh of 
Weſtmorland. |  faid county. _ Fr 


- — inthe 


FORASHUCT as A. O. of ——— in the county aforeſaid, 
labourer, is convicted before me J. P. eſquire, one of his majeſly's 

' fuſtices of the peace for the ſaid county, for that he the ſaid 
A. O. on the ———— day of nn. in the year ———— at 
the pariſh of ——— in the faid county, was drunk, contrary to the 
ſtatutes in ſuch caſe made; whereby he hath forfeited the ſum of five 
 /hillings, fto the uſe of the poor of the ſaid pariſh : Theſe are therefore 
fo require you to demand and receive of and from him the ſaid A. O. the 
laid ſum of five ſhillings, to be by you accounted for to the uſe aforeſaid : 
And if he (hall refufe or neglect to pay the ſame, by the e, F one 
week after ſuch demand made; that then you certify to me ſuch refuſal and 
geglect, to the end that ſuch proceedings may be had thereupon, as to 


\ iuftice doth appertain, Given under my hand and feat, the —— day 


MME” Warrant to levy the penalty of drunkenneſs on non-payment ; by 
| Weſtmorland. | f To the conſtable of —— in the faid county. 


| HEREAS A. O. of ——— in the pariſh of in tht 
county aforeſaid, labourer, was on the —=— day of ———— 
 eonvieted before me ——————— one of his majeſty*s juſtices of the peace 
for the ſaid county, for that he the ſaid A. O. was 6n the =———— day 

of ——— drunk, at ——— aforeſaid, in the pariſh and county afore- 
aid, by which he hath forfeited the ſum of 5s. And whereas I the ſaid 


did iſſue my warrant on the —— day of ——— t the 

 churchwardens of the parifh of ——— aforeſaid, to demand and receive 

ee ſaid fum of Ss. A and from the 2 A. O. And whereas it duly 
9 8. 


appears ts me, as well on the oath of C. W. churchwargen of the pariſh 


of ——— efireſaid, as otherwiſe, that they the faid churchwardens did 
on the ———— day of -——— demand the faid ſum of 5s. of and from 


the ſaid A. O. but that he the faid A. O. hath neglected to pay the ſamt 


as aforeſaid, and that the fame is not yet paid: Thele are therefore ti 


| 8 3. command * you forthwith to levy the faid um by diſtraining the goods f 


him the ſaid A. O. And if within the ſpace of | fix} days next after 
ſuck aiftrejs by you taken, the ſaid ſum, together with rea ſonable charge: 
or taking and keeping the ſaid diſtreſs, ſhall not be paid, that then 
you dg ſell the ſaid goods ſo by you diftrained as aforeſaid, and out of 
the money ariſing by ſuch ſale, that you do pay the ſald ſum of 58. 
to the church-wardens of the ſaid pariſb, for the uſe of the poor of tit 
ſaid pariſh, rendring to him the ſaid A. O. the overplus tpen demant, 
gie neceſſary charges of taking, keeping, and ſelling: the 12 diftreſy 
Leing firſt deducted. And if the 00 A. O. be not able to pay ile 
faid jum of 58. and ſufficient diſtreſs cannot be found whereof t9 ley 
the jaid fum, that you certify the fame to me, together with the returi 
of this warratit, Given under my hand and ſaal this =——=— 4% 


| of — 


N. Certificat 


ALEHOUSES. 


N. Certificate by the conſtable of want of diftrels. 


Ci. conftable of ——— 7 the ſaid county, ma# 
N eth oath this day of in the year 


Weſtmorland. | 


—— before me the juſtice within-mentioned, that he hath made di- 
 ligent ſearch for, but dotſi not know of, nor can find, any goods of tlie 
within-mentioned A. O. whereof, to levy the within fum of five ſhil- 
En . Tl LEWIS » 
5 | 5 ee Fa N Eh 5 | 5 | A, 8 
= Before me the fad 8 8 
= Juſtice, 8 


J. P. 


O. Commitment to the ſtocks for drunkenneſs, on inability to pay the 
Penalty; on 4 Fee. S. and r Fc. 7. e 


Weſtmorland. 0 the conſtable of ——— in the ſaid county. 


2 WH EREAS A. O. ia the ſaid county, labourer, wos 
oven the ——— day 15 convicted before me ——— one of 
| bis majeſty's Juſtices of the peace for the ſaid county, for that he the 
| ſaid A. O. was an. the ——— day of ——= drunk at ——— afore- 
| ſaid, in the pariſh of ——— in the ſaid county, whereby he hath for- 
| feited the ſum of 58. And whereas it duly appears to me, that the 
| /a:d A. O. it not able to pay the ſaid ſum of 58. Theſe are therefore 


a L ES « . 7. + SUD Oy, . g « . . 
5 7 | to require you in his majeſty's name, to jet him the ſaid A. O. in the 


| /focks, there to remain for the ſpace of fix hours. Given under my 
nd and ſeal the „%% gd . 


e f Ne 


| 8 Y the 9. Arn. c. 23. & 30 G. 2. c. 19. For every ſheet alma- 
12 nack, for one year or leſs, printed on one fide only, ſhall be paid 
a ttamp duty of 2d. For every other almanack for one year, 4d. If 
ods For more than one year, then 2d. for each vear, but not fo as to charge 
after any for more than if made for three years only. 3 5 5 
L nd by 21 G. 3. c. 56. an additional duty of 2d. is laid on ſheet 
umanacks, whereby to advance the ſame to the other almanacks not 
being printed on one fide only, reciting that whereas the power of 
panting a liberty to print almanacks and other books was hereiofore 


of 58. 


0 ” ppoſed to be an inherent right in the crown; and whercas the crown 
mani, h by different charters granted to the univerſties of Oxford and 


tre I! * 


1 anbridge, among ↄther things, the privilege of printing almanacks; 
Ty Fi 


nd whereas the univerſities did demiſe to the company of Stazioners 


% the city of Eondon, their privileges of printing and vending alma- 
retur!  receh I 


ks and calendars, and have received an annual ſum cf 1cool as 4 
midkration ſor ſuch privilege ; and Whereas the nioncy ſo received. 


Wl] 


ificats 
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ALEHOUSES. 


by them hath been laid out in promoting different branches of litera. 


ture and ſcience, to the great increaſe of religion and learning, and 


8 


the general benefit and advantage of theſe realms ; arid whereas the 
privilege of printing almanacks has been by a late deciſion at law found 


to be a common right over which the crewri had no controul, 


and conſequently the univerſities had ns power to demiſe the 
ſame to any particular perſon or body of men, whereby the pay. 
ments ſo made to them by the company of Stationers have been dif. 
continued: therefore out of the additional duties impoſed by this ad, 


there ſhall be paid to each cf the ſaid univerſities yearly the ſum of 500l 
clear of all deductions. / 10. 


By the 10 Ann. c. 19. All books and pamphlets ſerving. chiefly 
to the purpoſe of an almanack, ſhall be charged as almanacks. 
But where an almanack contains more than one ſheet, one ſheet 


only need to be ſtamped. g Arn. c. 23. , 26. 


Every almanack ſhalt be fo printed that ſome part of the print be 
upon the ſtamp. 21 G. 3. c. 56. / 5. 

If any perſon. ſhall expoſe to ſale any almanack unſtamped.; he fhall 
on conviction before one juſtice on the oath of one witneſs, be com- 
mitted to the houſe of correction not exceeding three months: * And 
any perfon may apprehend and carry him before ſuch juſtice; and on 
producing a certificate of the conviction under the hand of ſuch Juſtice, 
he ſhall have a reward of 208. to be paid by the receiver n of 
_ the ſtamp duties. 16 G. 2. c. OR? 30 E. 2. c. 88 7 26. 


ANNUITIES. 


Y ſeveral acts, th of an annuitant's life. is to be make before 
a juſtice of the peace, who fhall give a certificate thereof, in 
order to intitle ſuch perfor to receive his anmufty. wee 


. Sce A Y 8 [ C TAN S. 


PT TY 


1. IIS word 113 5 EE ſigni cane in ;;; | 
|| the one 's, removing a cauſe from an infe- Appeal, what: 
er Curt, or judge, to à ſuperior; as from one or- 1 | 


hore juſtices, to the quarter ſefions. 


£ Lc other kind of appeal (which 18 he” ſubject of this title) ſe 4 

01 eution againſt a ſuppoſed offender, by the Ea irty's Own private 

ion; proſecuting alſo for the crown, in reſpect or the offence again 
hs —_—_ 2X Ha. 155. 

2. An appeal is brought in three caſes; 1. By a2 


n for a wrong to his Ailceſtor. By a wife for In what caſes 


Us; death of her huſband. g. For wrong done to cz appeal n 
the appellants tnemſclves, as in the caſe of "robbery, be brought. 
rape, or maihem. But appeals are now diſuſcd n 


account of the niccty of the pleaCings, and the charge of the pre: 
Se Tn ſcculloa; 


ors 


i 


10˙ 


4 F F E 4 F. 


e ; and the method of inditmerit 1 is ly taken. Wind, 
b. 4. c. . 
* A perſon acquitted on an indictment of mur- 


Mithin what der, ſhall not be ſet at lib 

, 7 6 erty, but ſhall be re- 
time 3 committed, or bailed; till the year and diy be paſt ; 
ä within aa time an appeal may be brought. 
3 H. 7. Fe. 


a It is certain that an appeal may be commenced | 


Appeal broug he tals the ſheriff and coroner, and removed from 


before the ſhe- 


5. And it ſeems to be holden. ! in Fitzherbert's 
Before juftices abridgment, that Juſtices of the peace have power 


of the peace. to receive appeals ; * but there is mueh greater autho- * 


rity for the contrary opinion. 2 Haw. 156. 
6. If the perſon appealed ſhall be acquitted, the 
Perſons acquit- appelor ſhall- be impriſoned for a year, and reſtore 


ted en appeal. damages to the party, and be grievouſly fined to the 


king. 13 Ed. 1. fl. 1. c. 12. That is, if the appeal 
ſhall appear to the court to have been malicious. 2 Haw. 198. 


7. Foraſmuch as am appeal is the fuit of the 
i Pardon. 8 arty, as well as of the king, hence it is that ths 


ing cannot pardon an offender found gailty upon an 


appeal, as he may when found guilty upon arr indictment : for in 
tuch cafe he can ny e for himſelf, but not for the party. 
2 W 1 25 Ty 


APPL LES AND. PEARS. 


JF N E RE AS apples 5 pears are frequently ſold by 1 
Y commonly called water-meaſure, the contents whereof are 
very uncertain ; therefore. for the future, the fad meaſure ſhall be 


round, and in diameter eighteen inches and an half within the 
| hoop, and eight inches deep; and ſo in proportion: mn 


every meaſure Foals. called water-meaſure, by which 
and pears are ſold, ſhalt be heaped as uiualhy : And whoſoever ſhall. 


ſell or buy any apples or pears by any other meaſtire, thall for- 


feit 10s. half. to the informer, and half to the pdofy or conviction on 


_ tie oath of one witneſs, before one juſtice. (or mayor), to be levied by 


the petty conſtable by. warrant of ihe {aid juſtice, by: diftrers and lale. 
1 Arn. ft. 1. 6. 18. fo. . 
zut this ſhall not extend to any meaſure ſealed and allowed by tho 


| ſruerers company in London. 35 


E oncerning the robbing of f orchards, ſee tiele WO OD. 
Apprebending. Offenders. See AB RE 97.7 
APPRENTICES. 


” , 2 d coroner. 55 into the king s bench By: certiorari. 2 Hau. 
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lage, may take an ice above the age of ten years, and under 


APPRENTICES. 


Eee che ſettlement of apprentices. Sec title POOR, 


a 17 ho may take apprentices. 

IT. Tho are compel able to be bound apprentices, 
* JII. Binding. 

. Binding of poor apprentices.” = 

V, AMoney given to bind out poor apprentices. 

FT. Binding poor apprentices td the fea ſervice. 

Fl. Differences between the maſter and apprentice. 

VIII. Apprentice flealing his maſter” 5 8 

IX. Inticing away ah apprentice. | 

A. Aligning apprentices. 

AT. Maſter dying. 

Al. e ſetting #p their trades, 


7. wk ho may take . 1 


In. hſbandey... VER Y perſon being an houſeholder, and 
- having and uſing half a plough-land in til- 


__ eighteen, tpderventh Huſbandry t till twenty-one at the leaſt, or til twen- 
; ty-four s as the parties can agree. 5 " IE 3% 


In trades jn, four years old at the leaſt, dwelling in any city or town 
towns corporate. corporate, and exercifing any art, miſtery, or manual 
occupation there, may retain the ſon of a freeman, 


fame, or in any other city or town corporate, to ſerve and be bound as 


2. Every perſon being an houſeholder, and twenty- 


not occupying huſbandry, nor being a labourer, and inhabiting in the 


an apprentice, after the cuſtom and order of the city of London, for 


ſeven years at the leaf, fo as ſuch apprenticeſhip do not expire before 


the apprentice ſhall be twenty-four years of age. 5 El. c. 4. , 26. 


But no perſon dwelling in any city or town corporate, being a mer- 


_ chant, mercer, draper, goldimith, wonmonger, imbroiderer, or clo- 


thier, ſhall take any apprentice except hie be his fon, or elſe that the fa- | 


ther and mother of ſuch apprentices ſhall have an eſtate of inheritance 
or freehold of 40s. 2 year, to be certified under. the hands 2nd ſeals of 
three juſtices where the lands lie, to the mavor of that city or town cor- 
Poraie, and to be inrolled among the records there. 55 27. . 

And the reaſon of this (Mr. Dalton fays) ſeems to be, for that ſuch 


as are to be bounce: apprentices in tOWns corpora te. if their parents be 
of a competent livelihood, then their maſters ſhail be not only better 


ſecured, but ſuch apprentices 2 alſo in likelhood, ſhall haye the better 


means to ſet up their trades after their times expired. And concerning 
ſuch, whoſe parents have not 40s. 25 car, they * are fitter to be bound 


apprentices to huſbandry, and the like in the c country. Halt. c. 58. 
But by 1cafon of the great alteration in the value of money ſince 
that time, this proviſion is become of little uſe ; for an eſtate of 4058. 
a year then, was equal to more than 101, a year now. 

But the citizens of London and Norwich may take and have An. 


ticcs, as before this ct. /. 40. 


2 Every 


V 


APPRENTICES. 


RL Every perſon being an houſholder, and twenty- | 
four years old at the leaſt, and not occupying huſban- In trades in 


dry, nor being a labourer, dwelling in any market market towns 


town not corporate, and exerciſing any art, miſtery, not corporate. 
or manual occupation, may have to apprentice the 5 


child or children of any other artificer, not occupying huſbandry, nor 
being a labourer, inhabiting in the ſame or any other ſuch market town 


in the ſame ſhire. 5 El. c. 4. , 28. 5 „ 
hut no perſon dwelling in any ſuch market town, being a merchant, 


mercer, draper, goldſmith, ironmonger, imbroiderer, or clothier, ſhall 
take any apprentice except he be his ſon, or elſe that his father and 


mother ſhall have an eſtate of inheritance or freehold of 3l. a year, to 
be certified under . the hands and ſeals of three juſtices of the 
ſhire where the lands lie, to the head officer of ſuch market town where 
ſuch apprentice ſhall be taken, there to be inrolled of record. /. 29. 
4. Any perſon uſing the art of a ſmith, wheels 


wright, ploughwright, miliwright, carpenter, rough In any place. 
maſon, plaiſterer, ſawyer, limeburner, brickmaker, ri 
bricklayer, tyler, flater, helier, tyle-maker, linen-weaver, turner, 


cooper, miller, earthen potter, woollen weaver weaving houſhold cloth 
only, fuller, otherwiſe called to cker or walker, burner of oare and woad 
alhes, thatcher or ſhingler, nereſoever he ſhall dwell, may take the 
ſon of any perſon as apprentice, albeit his parents have no land. 5 EL. 


5. Every owner of a ſhip or veſſel, and every houſ=, _ 
holder exerciſing the trade of the ſeas by fiſhing or Seamen. 
otherwiſe, ed every gunner commonly called a ca- 85 


* 


noneer, and every ſhipwright may take apprentices for ten years or un- 


der, and every apprentice ſo taken, being above ſeven years of age, 
thall be by the ſame covenants bound, ordered and uſed to all interits, 


according to the cuſtom of London, ſo that the covenant or bond of 


apprenticeſhip be made by writing indented, and inrolled in the town 


where the apprentice ſhall be inhabiting, if it be a town corporate; if * 
not, then in the next town corporate: For * which inrollment ſhall 
be paid not above 12d. 5 El. c. 5. ſ. 12. %% 


. Every perſon that ſhall have three apprentices in 
any the crafts of a clothmaker, fuller, ſheerman, wea- Number re- 
ver, taylor, or ſhoemaker, ſhall keep one journeyman; trained. 


and for every other apprentice above three one other 


journeyman, on pain of 1ol. half to the king, and half to him that 


ſhall ſue in the ſeſſions or other court of record; or if it is in a town 


corporate, then to be applied as by the charter. 5 EI. c. 4. /. 33. 
No hatmaker ſhall have above two apprentices at one time, nor thoſe 
for any leſs term than ſeven years, on pain of 51. a month, half to the 


king, and half to him that ſhall ſue in any court of record: But this 


not to extend to his own ſon, in his own houſe, ſo as he be bound by 


denture for ſeven years, and his term not to expire before he be 


tWenty-two years of age. . 1 F. c. 17. . 3, 5. 1 
Weavers of ſtuffs in Nor fol and Norwich, that ſhall employ tx 
Pprentices, ſhah allo employ two zourneyaren; and no maſter thail 
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7 3 I are compellabl; to be bound bre tt ices. E 
t 


; ES"; any perſon choll be required by any houfhol. 
FU ho Pat be der, ufing half a plowhnd at leaft in tillage, to be an 
bound, apprentice and to ſexve in huſbandry, or in any other 

drt, miſtery, or ſcience before expreſſed, and hall re. 

_ fuſe lo to do, then en complaint of ſuch baker to one juſtice (or 
head officer) he ſhall ſend for the perſon refuſing ; and if he:ſhall think 
the ſaid perſon aneet to ſerve, and fuch perſon refuſe to be bound, he 


may commit him to Ward, there to remain until he be contented, and * 
— 5 El. 4. 4. . 85. * 
2. But no perſon fhall be bound to enter into any We. i 

At what age. apprenticefhip, other than ſuch as be under the age of = 
twenty ane years. 5 El. c. 4. . 46. 10 


Upon the whole, the aforeſaid directions about the value of che pa- | 
rent” s eſtate, and ſuch like, are become entirely obfolete, and of no ſt 
ule, and therefore had better be repealed. The reſtrictions were origi- i 
nally intended (as N 4 ſtatute, H. 4. c. 17.) or the encou- 


13 60. ment of huſba by reafon of the ſcarcity of Jabourers in anci- #4 
20. ent time. And this * of the 5 Eliz. & is only a re- enacting, as WM Þ' 
l! it were, of former flatutes - - and expreſſeth, that any perſon being an 

| houthoſder may take apprentice the fon of any freeman, not occupying MW 


Haulſbandiy, wer being @ labourer. 


if. I. Binding. 


227 * my * I. na cannot be bound an apprentice without | WL 
| | _ deed. © | 19 
Hud indented. 2. And by the $ El. "> +: it muſt be by deed in. 
dented. /. 25. br 
M. 1 G. 2. Smith and Birch. An aQtien was brought n the th 
defendant for inticing away and detaining the plaintiff's apprentice, who Of 
had agreed by writing to ſerve the plaintiff for ſeven years. Upon evi ue 
dence it appeared, that the ſtyle of the writing began, This indenturt, WF 
&c. but in fact the parchment was not indented, but was a deed poll. of 
On exception taken to the deed, it was inſiſted that the young man was WW 
not an apprentice, becauſe he was not bound by an indenture. An in- 
fant can be bound no other way than as the ſtatute of 5 El. directs, bi 
which is by indenture, and nothing can make this good. T'he deed aw 
_ cannot now be indented, for that would be a for gery. Therefore un- ©- 
leſs the plaintiff ſhews the apprentice to be of full age at the time ol 70 
ſigning ſuch deed, the cannot be accounted his apprentice and by conſe le 
quence no action can he for detaining the apprentice ; neither can the * 
plaintiff prove lum to be his ſervant by his decd, for lie has declared WF *!: 
for an apprentice, and mult prove him ſo to be. 3 herefore the plein. | th 


11} was nonſuited. 1 S/. Cn. 222. 
_ But With. rel ſpec! to Jeter! es, if 45 5 erated, by the 31 G. 2. c. II. 
tha: 


FPFR ENTICES. 


that the apprentice may gain a ſettlement under ſuch writing, alto! 
it (hall not be indented. | 

. And an an mut be retained by the name Aid yt tile nan. 
of an en expreſsly, ot therwiſe he is no appren- 38 U 

tie tho” he be bound. Dall. c. 58. 

And all indentures, covenants, promifes, and 

barea uns, for having or NOS ap Pre: tices otherwiſe Pudding other- 
than by the ſtatute of 5 EL. ſhall be clearly void in 1% Seed. 

| the law to all intents and purpoſes ; „ and e! V perſon | 

that hall take any apprentice contrary to the ſad ast, ſhail forfeit 10. 
half to the king, and half to him that ſhali fue in the fellions;; or other 
court of record; or if it is in , town corporate, then to the ule oi ſuch 
town as by the charter. 5 Hl. c. 4. . 41; 

5. Ey the ſeveral ſtamp acts, the binding (except 

it be of parifh apprentices) fall be on 2 x 6s, ſtamp; Stamp. 

and the fame ſhall 21 be given in evidence in any | 

court till it be ſtamped, and the duties paid. 

6. And by the 8 Ann. c. 9... iehde the ſad Aitional 5 
fſtamps and duties, there ſhall be paid the duty of 64. Hom. TP oY 
for every 208. of every ſum of *y or under; and | 

the duty of 18. for every 20s. of every ſum above 50l. given with any 
apprentice; and proportionably for greater or Ictier lums; to be pa id 

by the maſter.” . /. 32. 

And where any thing, not being money, ſhall he giwen with ſuch ap- 
prentice, the duties {hall be anſwered for the value thereof. * ,. 45. 

We this ſhall not extend to any apprentice, put out at the common 

arge of any pariſh or tow! n{\»1p, or out of any publick charity. /. 40. 

5 the full ſum ſhall be inſerted in the eee in words at lengt! 

and ſhall bear date on the day of the execution thereof; on pain tl cat 

the maſter {hall forfeit double, half to the OS und half aan: full coſts 

to him that ſhall fue. /. 35. | 

And no ſuch indenture ſhall be given in evidence in ny ful to be 
brought by any the parties thereunto, unets ſuch party on whoſe bciralf 

the faine ſhall be gen in evidence, do firit make oath, that to the beſt 

of his kno wledge, the ſum therein inſerted was really and tr uy all that 

was directly or indirectly to be given with f. ich apprentice. „ 

The faid in lentures, V ihn the bills, ſhall be brought to the head 

office to be ſta, ms d with a ſtamp for that purpoſe, and t he duties paid 

within: one month after date. /. 36. 

And elfſeshere ſhall be b either to the head office within the 

bills, or to à color of the ſtanip duties out of the ſaid limits, in two 

months after date, and the duties thereupon ſhall be paid, and the in- 

denture Namped, if it be at the ſaid head oſhce; otherwiſe ſucl: collec- 

tor thail indorie on the indenture, a + for the duties in wo: vs at 

length, and ſubſcribe his name thereto. T7: | 

And if it is within 50 miles of the mite of the bills of mortality, 

the mdenture thall within three months after Gate) and eltewhere within 

ix months, be brouglit to the head office to be Nanped. J. 38. 

And all fuch indentures wherein thall not be inferted the full fum di- 

rectly or indirectly given, or vhcreupoa the duties hall not be paid, 6 

Which ſhall not be Ramp within the tine louted, thall be void, a: A 
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dPPRENTICES. 


fot available in anv court or place, or to any purpoſe whatſoever, and 
the apprentice ſha!! be incapable of exerciſing the ſaid trade, /. 39. 
Moreover, by the 15 Ann. c. 21. If the maſter ſhall neglect to pay 
the duties within the time limited, he ſhall * forfeit 50l. balf to the 
king, and hal If with full coſts to wo who thall ſue. /. 66. | 
And by the 18 C. 2. c. 22. If he ſhall neg}:& to pay the fame a; 
aforeſaid, he ſhall, EOS all other . forfeit double duty. 
J. 23 1. 

And by the 20 6. 2. 4. 4 . If any maſter, having forfeited the 
double duty, ſhell pay the ſame, and tender the indenture to be ſtamp- 
ed, within two vears after the determination of the apprenticeſhip, and 
before fait hath been commenced for the penalties, the indenture hall 
be valid, and the peralties diſcharged. . 

And if the maſter ſhall have forfeited the double duty, the appren- 
tice ſhall in the preſence of, or by writing under his hand ſigned in the 
_ preſence of one witnels, require his matter to pay the fame, and the 
maſter ſhall nor do it in three months, and ſuch pprentice thall at any 
time within two years after the determination of his apprenticeſhip, pay 
the double duty, he may in three months after ſuch payment demand of 


his maſter double the ſum contracted for in the indenture, and if 


pot paid in three months after, may recover the ſame by action at Jaw, 
with full coſts. And the apprentice immediately after payment of tlie 
laid double duties (if his apprenticeſhip ſhall not be then expired) and 
ſignifying by writing under his hand, that he defires to be diſcharged 
from his. al ppronticeſhip, ſhall be diſcharged accordingly, and ſhall hare 
the ſame benefit of the time he hath ſerved as he would have _ iN 
cafe he had been aſſigned, or turned over to a new maſter. J. 6, 

And where any proſecution {hall be commenced againſt the ts for 
the penalt! ES, if the apprentice thall pay the double duty at any time in 
two years after the end of his apprenticeſhip, he may thereupon exer- 


ciſe his trade, and the indenture ſhall be valid, and may be given in 


evidence. 7 8. 


Fmally, by the 5 G. * C46, 8 chainbertain and other pro- 
per officer of every city and corporate town, and company, where any 


clerk or apprentice or ſervant obtains his freedom by ſervitude, thall en- 
ter in a book to be kept for that purpoſe, the names of all ſuch clerks, 


apprentices, and ſervants, as ſhall be put out within the juriſdiction of 
tuch city or town corporate, and alſo the names and places of abode of 
the maiters or mutreſid der 2 1nd of the ſums of money, | but it is not faid, 

br other thongs equivalent } given or contracted for, and the trade or pro- 


 ſellion which they are to learn; and the date of the indentures : - on 


pain “ of 20]. half to the king, and oy to him that ſhall fue in any 


63 court of record, with full colts. 5 18, 


And all printed indentures mall” have This following memorandum 
printed under the ſame; viz. „ The indenture, covenant, article, or 
contract, muſt bear Hite was day it is executed ; and what money 
+ or other thing is given or contracted for with the clerk or appren- 
| tice, mutt be inferted in words at length; and the duty paid to the 
{amp office, if in Londen, or within the weekly bills of mortalit!, 
Within ne month alter the execution, 2 and if in the country, and 
K out-of- dhe faid bills of im rtality, within wo mont ths, to a diſtri— 

0 butor; 


APPRENTICES. 


4 hutor of the ſtamps or his ſubſtitute ; otherwiſe the indenture wil! 
« he void, the maſter or miſtreſs forfeit 501. and another penalty, and 
e the apprentice be diſabled to follow his trade, or to be made free.“ 
And if any printer, ſtationer, or other perſon, ſhall fell or cauſe to be 
ſold any ſuch indenture, without ſuch memorandum being printed 
under the ſame ; he ſhall forfeit xol. in like manner. J. 19. | 
Note, Until of late years, there was penerally an indemnity from 
time to time, in ſome act of parliament, for relief of perſons who had 
omitted to pay the faid duties, or to inſert the ſaid ſums in words at 
length ; provided they paid the duties, and tendred the indentures to be 
ſtamped, within a time therein limited. The laſt of which acts was 
the 9 G. 3. c. 37. Since which time, there hath been a clauſe in ſome 
act almoſt every year, giving further time to provide admiſſions of 
officers in corporations duly ſtamped, and to file afadavits of the exe- 
cution of the indentures of clerks to. attorneys and ſolicitors; but 
this, concerning the additional ſtamp for money given with the ap- 
prentice, hath (either thro* deſign or inadvertency) never been re- 
vived. | „ get - | | Wa 
5. It ſeems clearly agreed, that by the common law 
infants, or perſons under the age of 21 years, cannot Infant bonnd- 
bind themielves apprentices, in ſuch a manner as to ths? under age, 
intitle their maſters to an action of covenant, or other Co 
action, for departing the ſervice, or other branches of their indentures: 
which makes it neceſſary, according to the uſual practice, to get ſome 
of their friends to be bound for the faithful diſcharge or their otnces, 
according to the terms agreed on, Bac. Abr. Maiter and ſervant 
But by the ſtatute of 5 El. c. 4. Foraſmuch as there hath been 
ſome doubt, Whether any perſon under 21 years of age, and bound to 
ſerve as an apprentice, in any other place than the city of 
London, ſhall be bourid, accepted, and * taken as an appren- . 
tice; it is erated, that every ſuch perſon who ſhall be bound by inden- 6 4 
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ture, to ſerve as an apprentice, in any art, ſcience, occupation, or la- 1 
ro- Þour, according to this ſtatute, alheit he be within the age of 21 years, 4 
my ſhall be bound as amply to every intent, as if he were of full age at the 'Y 
en- time of making the indentures. /. 42, 43. To OD 1 
ks, But this is to be underſtood of à compulſion by the means preſcribed 1 
of by the ſtatute ; for altho' an infant may voluntarily bind hinfelf ap- F 
of WI Prentice, and if he continue apprentice for ſeven years, he may have i 
ud, the benefit to uſe his trade; yet neither at the common law, nor by 3 
ro- any words cf this ſtatute, a covenant or obligation of an infant for his 1 
on apprenticeihip {hall bind him, but if he miſbehave himſelt, the maſter 1 
ny may correct him in his ſervice, or complain to a juſtice to have hin A 

puniſhed, according to the ſtatute. But no remedy lieth againit an } 


infant upon ſuch covenant. Gro. Gar. 179. e 
7. 17 G. 3. XK. and Evered. Two juſtices committed Nobert Colle- 
hall from running away from his maſter; the caie Was, he had 
been bound an apprentice when an infant for 6 years by indenture, 
and being now of age ran away, alledging afterwards that he did fo 
With an intent to avoid the apprenticeſhip made when he was an infant, 
and to his prejudice: he had run away twice before. I'WO objections 
were taken; firſt, that the binding was only for / years, ard the 
| . £38, Bow 5 Elis. 


APPRENTICES, 


& Flix. requires it to be for 7; the other was, that an infant could 
WAKE. no contract but ſuch as was voidable, though for his benefit; 
and K. v. St. Nicholas in Itfewich was Cited, where it was adjudged, 
that ſuch an indenture was voidable by the parties ; that in the preſent 
caſe, the apprentice had done every thing in his power to avoid the 
indenture, having left his maſter, and fat d he would live with him no 
longer. In anſwer thereto, it was inſiſted, that the apprentice who 
hs ſubmitted to the indentürk as long as he liad benefit from it, and 

| he had learned his trade, ſhould not be 5 to deſort his ſer- 
Vice as ſoon as he became utefal in it; but that the contract at the 
time of it,; comme 3 Which was during infancy, {the time 
When aimolt 2 appre nticeſhips are entered into), was beneficial to the 
infant, and might legally be made, ans therefore could not be abandoned, 
Ford Mansfield it hos been ad! 1 voc that an infant may bind himſelf 


tor his own benefit, and it is ſettle F in the caſe in 2 Str. 1066. S. C. 


that a binding for 4 years gives a ſettiement. — Afton. 5 ſuppoting the 
indentures voidable, 1 cannot conceive that the apprentice's running 
away * can avoi id them; had he ſerved regularly, and during ſuch fer- 
vice declared his intention to depart, it might have been different ; 
here he would make uſe of his offence in order to avoid the punith- 


ment that attends it; bur it is too late to do it before a juſtice when 


Cargo d with a crime. /7 les and Afhiinr/t F. agreed. Cal. Cafe. 2b. 


But if his father, or other perſon, doth covenant for him; ſuch cove- 
nant ſhall bind the father, or ſuch other perſon : as in the caſe of IWhitle y 
and Lotus, M. 10 C. 2. In the indenture of apprenticeſhip, the fa- 
ther covenants to pay the apprenticeſhip money ; the ſon covenants to 


account tor his A . s goods; and in the concluſion, the father and 


1on each bind themſelves for the true performance of all covenants 
and agreements therein. By the court: The end of binding the 
father was to anſwer VIFONgS done by the fon, and he muit anſwer for 
any; and the covenant that each did bind himſelf muſt be fo, N 
the ſon is bound to perform the thing for which the covenant wa 


made; and this clauſe is uſually inſerted, that the covenants may 


be taken diſtributwely, to wit, that each of the covenantors 


thould perform his part; and this makes the covenant of the ſon bind the 


Father, who covenanted for him as well as for himſelf. 8 #224. 190. 


So in the caſe of Branch and Ewington, M. 21 G. 3. On an action 


of eovenant by the maſter againſt the father of the apprentice, the inden- 
ture was in the common form of the ſtatute, the maſter covenanting to 
tind the apprentice meat and lodging, the father to find him cloaths and 

wathing, and the apprentice” that Te would ferve faithfully; and for the 
true performance of all and every the faid covenants; each of the faid 
Parte s bound himſelf to the other. "The breach alligned was, that 

be apprentice had abſented himſelf from the ſervice. —For the father it 
was contended, that the parties were onl: bound for the expreſs co- 
venants which they had teverally entered into. That it would be ab- 
ſoon to conſtrue the gene al words ſo as to render the father liable for 


breaches of {uch of the covenants: as were to be performed only by | 


the fon. The ſame conſtruction would render the father liable to the 


lon, or the ſon to the father, for thoſe which the maſter was to per- 
form. In all covenants. the-int ention is to govern. The maſter has 
viher remedics belides an action of covenant againſt the apprentice 1 if 

e e 


he abſent limſelf: He may, by application to the juſtices, have him 


being party, maketh not an apprenticeſhip. 2 SalL. 479. K. v. Inſia- 


APPRENTICES. 


puniſl. ed under the ſtatute of Eligabeth; or if he wants compenſation 
for the loſs of ſervice, he may compel him to make it up by ſubſe- | 
quent * ſervice under 6 E. 3. c. 25. Lord Mansfield fropped the + 66. 
counſel who was to have argued on the other fide, and ſt; id, nothing 
was emis than that the father w as bound for the performance of the 
covenants by the ſon. Douglas. 500. | 

And as an infant may be bound by indenture, fo the a r 
may be determined by conſent of all the parties concerned; which, in 
the caſe of pariſh poor children, includes the pariſh officers ; in other 
cafes, the father (or guardian), matter, and infant. Uurrow's Settle 
ment Cafes, 562, 766: K. v. Frftices 67 Dot done. | 

Where a maſter receives money of an apprentice of full age to va- 

cate his indentures, the relation is diſfolved, though the indentures 
remain uncancelled. 7. 17 G. 3. Cal. Caf. 32. 

But a covenant between the maſter and a third perſon, the infant not 
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bitants of Flect. 
If an apprentice is bound, it is not nece ary to the validity of his in- 
E that the maſter ſhould ſion a counter part. 7.17 C. 3. Cal. 
Cat, oy Ibis was the caſe of a poor apprentice. ET 


Tv. Binding of poor apprentices. 


2. The 8 and overſeers, or the 
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if fu ch chi 1d were 0 full age, 5 by | ind enture of "Covenant my 
um or herſelf. ELSE pn 
2. And a al pertons, to whom the overſeers ſhall. Es 
by the 43 El. bind any children apprentices may Power to take. 
lake and keep them as ee 21: „ 
15 e 4. J. 22. | 
2. By the ſeveral” tramp | acts, the indenture muſt 
DC on a ſxpenny ſtamped piece of paper or parchment; Indenture to be 
but is exempted from the additional hamps and ramped. 
duties for money given with the apprentice. | 
And where any poor child ſhall be pointed to 
he Pound apprentice by the 43 £&/. the perſon to Perf; 15 22 
whom he is pointed to be bound, ſhall receive and ing 10 tare. 
Provide for him, and alſo execute the other part of the 
ndentures; and it he ſhall refute fo to do, oath k being erect” made | 
by che of * the ch. urchwardens Or Overſeers, before two juſtices, ] ze thall 67 
forfeit 10l. by ditticſs and fate, by warrant [| of ſuch Jul tices, to 
the uſe of tho poor of the pariſh or place where the oftence vas com- 
mitted; ſay ing always to the perion to whom any poor cid ſhall be 
2pointed to be bout apprentice, it hc [all tlunk mul od 
| | thereby, 
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4PPRENTICES. 


ther: by, his appea! to the next ſeſſions, whoſe order therein thall be 
final. 8 H 9 I. c. 30. . 5. | 

And as the churchwardens and overſeers have power to place out 
poor children, therefore Fey ore proper judges of perſons who are fi 
to be their maſters and thoſe are, al! perſons, who by their profeſſion 
or manner of living, have occafion to keep ſervants ; but the ſame 
Are 9 be approved of by the juſtices, and if ſuch maſter is diffatisfied, 
he may appeal to the ſeſſions. Dalt. c. 58. . 
T 13 IJ. Mincham*'s caſe. Two juſtices bound an apprentice to 
a merchiant: Fe appcaled to the ſeſſions, and the order was diſcharg- 
ed. And now the court, on confideration of the matter, confirmed 
the order of ſeſſions; becaule tne act having made perſons compella- 
ble to take apprentices, and given an appeal to the ſeſſions, it was in 
the diſcretion of the juſtices at ſeſſions to determine, whether it was 


3 

* cr was not fitting to put an ap prenticc upon any one; and there- 

"i tore the court would not difturb what the ſeſſions had done, but 

1 confirmed Te OTC: 2 Soll. 491. ih 

ll. 17,12 G.2. K. and Briley. The parith officers of Botley appoint- 

1 ed an apprent tice to be Hound t Emward Glorberley; who appealed to 

| the (efſ277s, The ſeſſions diſcharge the appointment, and ſtate the WWF 

bl caſe Ipecially : T hat it appears to them upon the evidence, that 4. WW 

ll ward Cinverley reſides in the pariſh of Hound, but is owner and oc- 3 

[ cupier of an eſtate in the pariſh of Botley, of the yearly value of 3 6 4 

" upon which there is an houſe inhabited by a weekly labourer of t. | 

i faid Erhvard for the better managing the farm: That the faid Fi 

b ward did not reſide or lodge in the ſaid pariſh of Botley, but paid 

'} church and poor rates for the premiſes: That a a very conſiderable patt 

1 of the lands of Hotiey is on pied by perions reſiding in other pariſhes. 

4 —in Rapport of the order of ſeſllons, it was conten nded, that the fel- | 

it ons have a diſcretionary power to judge of the fitneſs or unſitnes | 

1 of binding apprentices to parti. "ar perſons ; and having by the 5 

1 determination declared, that Ctuerley ought to be relieved from the 

4 pprentice, that had determmed the queſtion, and the court could | 

4 not entertain any queſtion of law about it. It was ſugzcſted, that the 1 

. * 69 only queſtion aviiaied at the ſeſtions and intended * to be referred to 

A 5 this court was, whether occupiers of land, not living within the pa- 

0 ri{} where the land lies ar ph rang Dy Jaw to take apprentices —And WW 

. it not appearing in the ſtate of the caſe, whether the ſeſſions had de- 

ig termined on the unf'tneis of that particular perſon, or on the point 1 

*l of law in general, of his not being liable in reſpect of his living out WM 

| of the pariſh, lord Haniel laid that there was no coming at ths q 
rent on that ſtate of the Caſe by the ſefſions ; bat he thought, if they | 
had determined it on tie latter ground, they had done very right. 
Mr. Juſtice Aſton was of the lame opinion, and obſerved how hard it 
might be to bind an apprentice on a perſon occupying lands in one - 


9 eber in a very diſtant pariſh. Mr. Juſtice 

Fes aſſented. And the rule for quaſhing the arder of ſeſſions was 
diſcharged, and the fefons order confirmed. Bott. 389. Lofft. 79. | 

F. 13 Ann. O. and IYagfaff, It was moved to quath an order W 

corpel-.a- pe: fon to take an arprentice,. becauſe. in the cloſe of the 


pariſh, and bu ng W 
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| 5 | | 
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NON ich apprentice all be above 15 vears of age 1 DOUNKL, . 5. 
| a ms And 
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give his appr. atice two ſuits of coaths. Upon debate, the court 
hel d this to be ill; for the juſtices during the term of his appren- 
ticeihip cannot order him wages, they muſt on! y order him a main 
tenance as an apprentice, and carmot order him any thing after the 


48. 
5. In Fan or other diftrids incor 0 . 
by particular acts of parliament for relief of the Binding in iu- 


term is ended. 80 the order was quathed.. Foley 205. I. Seff. C. 


poor, Where, by ſuch acts, power is given to bind corporated di- 


poor children apprentices; the reſpective 2 to tridts. 

whom they ſhall be appointed to be bound, ſhall re- 

ceive and provide for them according to the indentures to be executed 
by the directors and acting guardians, and ſhall execute the counter- 


2 1488 


part of ſuch indentures: And if a any perſon ſhall r refuſe to receive ſuch 


apprentice, or to execute ſuch counterpart of the itidenture; he thall, 


on conviction on the oath of one of the ſaid directors, or ac ing guar- 


dians, or other credible witneſs, before two juſtices, ſo. feit ol. to the 


ry 


poor within ſuch incorporated diſtrict, to be levied by dittrefs. 8: wing 


always to ſuch perſon his appeal to the next ſeflions, whoſe order there. 
in tha!l be final — And provided, that nothing herein ſhall extend to 


compel any perſon to take any ſuch poor child a apprentice, antes he 
be an inhabitant and occupier of lands, in the parith to Which ſuch 


child belongs. 20 G. 3. c. 36. 


„ „ M ney given to bind out poor apprentices. 


By the 7 * 5 c. 3. All money given. by any perſon to be continu ally 
employed for the binding out apprentices, ſha}l be employed in manner 


A114 


following, unleſs otherwiſe ordered by the givers ; 72. All corpora- 


"1X 


tions of cities, boroughs, and tories. corporate, and in places not cor- 


pPorate, the miniſter, conſtables, churchwardens, ov erſcers, or the 


moſt part of them, thall have the nomingtion and placing of ſuch 
apprentices, and ordering of 1 h money; and if they ſhall not em- 


pioy the ſame accordingly, every perſon 5 885 ling ſhall forfeit 21. 


bs. 8d. half to the poor, aid Halt to him hat ſhall ſue. .. 2. 

And the maſter that inal rece ve the money, ſhall be YOU nd with one 
or two ſureties in double the ſum, vato ſuch co: Poration, or to the 
other perſons appointed by this act in $6 aces not corporate, to take 


care of it, on condition to repay it at the end of ſeven years, or 


Within three months thereof; and if the premier all happen to die 
within the ſeven years, then within one year after ſuch death, and if 
the maſter ſhall die, then within OIL. year after ſuch maſter's 
1 


And the aid money _ 1 always pe put fort vo in three months at- 


ter it ſhall come to tlie faid par dies hands ; and if there are not then fit 
perſons to be bound apprentices, wichin the Plac es V here the money 


15 given to be employed, ic {hall be dif} poſed OE for buding ſome of 
the pooreſt child ren. tf any adqjoming pariſh. 1 


. 1. 


— 


And choice ſhall always be made of the moore? children ; and 


| oo 


S ꝗ— 

4 * 28 he's 2 8 — «a 4 NH i 4 - 5 2 1 2 * ay 

n HE — — "4 —_ . 8 > ; * , 5 4 - 
7 To 5 type Fw * o hee ren — ae 2. * n — n * 2 

Py 9 as 44 Ss OS 2 r . 


— 7 23 F . LL * 
. 2 880. 5 
- . ood is 4 

"I 7 


N * . ad I . 1 — 
b pps rd Bonn hee 2192 a 2 P 
neee SE "þ ct 8 - 


£ * 2 - 
wy * 8 


- — 
2 
= \- A on = 


>> 
1 


ö 
9 
Y 
1 
1 
We 


pod 


af tons 1 1 — 
A > ay — e 
2 


— 


S 50 ops ps td 
P 


—— — EY 7 
Bums Rater 7 7 
8 


„ ff wire 4 
n 


4 9 = —”* o 
ab Soy - dd om 5 — 
5 N 2 4 = 8 
a 2 2 2 11 rr 3 2 * 1. - 
n 2 3 = ab 3 5 


RRR 5. 
6 
"= ICS 


** 
1 


n 


1 
4 


1 * 
U 


* 


APPRENTICES. 


And the faid per ſons, in places not corporate, ſhall yearly within 2 
month atter Eaſter, account to their ſucceſſors before two juſtices 
dwelling: in or next to the place. |. 6. | 


And it any of the truſtees ſhall break their truſt, or commit any 


ld 


| offene for Which no Pen is given by this act; any perſon may 


deter. 


5 the lord chancellor, who may iſſue a commiſſion to hear and 

ne the ſame, and may levy the money miſemployed upon ſuch 
def ers, or otherwiſe upon ſuch able inhabitants of the place, as they 
thall tink fitteſt ; and e * may appeal to the lord chan- 


cel lor. + 7 


— f 
70. 


*I. Binding posr apprentices to the ſea-ſervice. 


1. It ſhall be lawful for two juſtices, and for the 

Nas may be head officers in corporations, and for the church- 
bound. wardens and overſcers of the ſeveral pariſhes or town- 
ſhips, with the conſent of ſuch juſtices or head offi 

ers, to bind and put out any boy at the age of ten years or upwards, 
or who thail be chargeable, or whoſe parents ſhall be chargeable, or 
who thail beg for alms, to bean apprentice to the ſea-ſervice, to any 
tlubje*t being maſter or owner of any ſhip or 1885 until he ſhall at- 
tain the age of 21 years. 2 & 3 Ann. c. 6. | 
And ever Y perſon to whom any poor pafſhf boy ſhall be put p- 


prentice by the 43 El. may, with the conſent of two juſtices d elling 


near the parith ue Te ſuch poor boy was bound, or with the like con- 


ſent of the chief officer in a corporation, at the requeſt of the m alter, 
his exccutors, adminiſtrators or aſſigns, by indenture aſſign over High 


poor boy apprentice, to any maſter or owner of a ſhip or veſſel, my 


the fea. forvice, during the remaining time of his apprenticeſhip. / 6 
2. And every maſter or owner of a ſhip, from 30 


Hin e tale. to 50 ton burden, ſhall be obliged to take one ſuch 


| apprentice, and one more for the next 50 ton, and 
one more for ev ery hundred ton ſuch ſhip thall exceed the burden of an 
1 
11 


dared ton; on pain of forfeiting 10l. to the Poor of the pa arith. from 


whence fuch boy was bound. |. 8. 

Hut no walter ſhall be obliged to take any ſuch apprentice, under 
13 vears of age, or who ſhall not appear to be fitly qualified both as 
to health and rength of body for that ſervice. 4 A. c. 19. / 16. 


3. The boy's age ſhall be inſerted in the inden- 


Ave to be 121 = ture, being truly taken from a copy of the entry 


- ferted in the in- in the regiiter-book (where it can be had), which 
| denture. : Copy ſhall be given and atteſted by the miniſter 


Without fee: And where no fuch entry can be found, 
two ſuch juſtices, and ſuch head officers, fhall as fully as they cat 


inform themſclves of ſuch boy's age, and from ſuch information ſhal! 


inſert the fame in the indentures. 2.& 3 A. c. b. |. I. 


4. And the churchwardens and overſeers ſhall pay 


That iianty down to the maſter, at the time of the binding, the 
ſball lui given ſuin of 508. for cloathing and bedding ; and the 
with him. | charg ges by this act appointed hall be alloy ed on their 


accounts. . 


5. "The 


— 3 * 


mn n — 


APPRENTICES. 


The churchwardens and overſeers ſhall ſend the 


indentures to the collectors of the cuſtoms at the port Videntures to be 


* whereunto the maſter belongeth; who ſhall enter the regiftered. 


jndenture in a book, and make in indorſement upon 
the indenture of the regiſtry thereof, ſubſcribed by him, without be. 
Andi if he ſhall neglect or refuſe to enter ſuch indentures, and indorſe 


FI 


the ſame, or make falſe entries, he ſhall forfeit 51. to the poor of che 


pariſh from whence ſuch boy was bound. 2 & 3 An. c. 6. /. 5. 
b. Such apprentice ſhall be conveyed to the port to 
which his maſter belongeth, by the church wardens, Apprentice Roto 


and overſeers, or their agents; and the charges thereof conveyed to tho 


ſhall be paid as by the vagrant act of 11 & 12 V. port: 


a 3 An. 6:6. 10 


That is to ſay out of the gaol and 3 money; which by the 
12 _ 2. c. 29. is directed to be paid out of the general county rate. 
. The counter part of the indenture ſhall be ſealed 7 
ad executed by the maſter, and atteſted by the collec- Counterpart to 
tor of the port, and the conſtable or other officer who be then executed. 


carries the apprentice ; which officer ſhall tranſmit ſuch 


counterpart to the churchwardens and overſeers of the place from 


whence the apprentice was bound. 2 & 3 An. c. 6. .. II. 


8. And the collector or his deputy ſhall tranſmit a 


certificate under his hand, to the commiſſioners of the Prete&ion from 


admiralty, containing the name and age of ſuch ap- being impre Wed. 


prentice, and to what ſhip he belongs; and on receipt 


| of ſuch certificate, a protection hail be made and given gratis to ſuch 
apprentice till he attain the age of 18 years. 2 & 3. An: k. G. f. 5¹ 


Alſo every perſon who ſhall voluntarily bind himſelf apprentice to the 


ſeca- ſervice, ſhall not be impreſſed for three years from the date of his in- 


dentures ; which indentures ſhall be regiſtred, and certificates thereof 


given and tranſmitted by the collector as aforeſaid ; on receipt of which 


certificates 3 ſhall be made and given for the firſt three years, 


without fee. 7d. 


But by 4 An. c. is No RY of the : age : of 18 years ſhall have 
any protection from being impreſſed, who (hall have been in any ſea- 


lervice, before he bound himſelf apprentice. . 17. 


But every perſon not having before uſed the ſea, wha hal bind Hünmſelr 


apprentice to ſerve at fea, ſhall be exempted from bein umpreſſed for 


three years : and the commiſſioners of the admiraity, on due proof of 


the Circumſtances, {nall 8 ant a protection accordingly, Without fee, 
n 1 


9. When ſuch pariſh or voluntary apprentice ſhall 


be impreſſed, or voluntarily enter into the king's fer- Wien imprefiod 


Vice, the * owner or maſter, his executors, adminiitra- the * to 
tors or aligns, ſhall be intitled to able ſeamens wages, ave the ages. 


lor ſuch of the apprentices, as ſhal upon due examina- 
tion befound quali fied for the Re notwithſtanding mer indentures of 


apprenticeſhip. 2 H 3 An. c. 3p 17. 


10. Such poor boys bound er Or Uzned over, to 


* 


tne lea- ſer vice, Until they ſhall atten tv che age of 18 Exempted | Ari 
cars, {hall he exemped from the pa ment of Gd a. ite Gale month. 
CCC 
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APPRENTICES. 


IT. Every maſter ſo obliged to take ſuch apprentice, 


hall after his arrival into any port aforefaid and before 
he clears out of ſuch port, give an account in vTiting 
under his hand, to the collector, containing the names 
_ and number of ſuch n as are there remaining 


in his ſervice. 2& 3 Au. c. b. .. 9. 
12. And every cuſtom<houſe officer ſhall inſert at 


the bottom of their coquets, the number of men and 
boys on board their reſpective ſhips at their going out, 


deſcribing the apprentices by their names, ages, and 
dates of Their indentures, for which no fee thall be 
taken... 2 3 An. c. 6. . I. 

13. And the collector in the port ſhall keep a regiſter, 
containing the number and burden of all ſhips belong- 


ing te the port, together with the maſters or owners 
names, and alſo the names of all ſuch apprentices in 
ſuch ſhips, and from what pariſhes and places they 


were ent; nl ſhall tranſmit (gratis) true copies thereof ſigned by him, 

to the quarter ſeſſions, or to ſuch towns corporate, pariſhes, or places, 

hen and ſo often as he ſhall be reaſonably required ſo to do; and every 
collector refuſing or neglecting to ſend fach copy, thai forfeit 51. to the 

poor of the pariſh from whence fuch boy was bound. 2 & 3 4, 
r. 6. * 1 . 

5 14. Two juſtices near the port, and mayors of 
towns corporate, in or near adjoining to ſuch port to 
which ſuch ſhip or veſſel ſhall at any time arrive, may 
determine all complaints of ill ufage from the maſter to 
ſuch apprentice, and alſo of all ſach as ſhall voluntarily 
put themſelves apprentices to the ſea ſervice, and make 
uch order therein as they are now enabled by law to do, in other Caſes 

retween maſters and apprentices. 2 & 3 An. c. 6. .. 12. 

15. All the penalties aforeſaid ſhall, by warrant of 
two juſtices of the county, city, or town corporate, 
be levied by diſtreſs and fate. 2 & 3 An. c. b. /; 18. 

16. If any maſter who hath been obliged to take 
ſuch pariſh boy an apprentice, ſhall die, during the 
term; his widow, or his executor or adminiſtrator, 
. may aſſign over * ſuch apprentice to any other maſter who hath not his 
| complement of apprentices, 4 An. c. l. „ 156. 
Note, By the 2 G. 3. c. 15. Maſters, apprentices, mariners, and 
others employed in fiſhing veſſels upon the coaſts, are exempted, during 
fich their employment, from being impreſſed. 7 221 27 24% 25 


| Ben be- 
tween ſuch ma 

tors and appren- 
aur, 


2 a 5 


2 | G1 ng. 


VI [. Differences och the maſter and ner 


Maſter may cha- 1 maſter way by law correct and chaſtiſe his ap- 
/tife 5775 afpreu- prentic FA for neglect or other mitbehaviour, ſo it be | 
tice, done with moderation : th ough it doth not ſeem to be 


lawful for the maſter or miſtreſs to beat any ether ſer- 
Vant of a1 age. 1 amb. 1 | Black, 428. 
5 a be 2 E. ha 


Meer. 


APPRENTICES. 


2. The maſter may not of his own accord diſcharge | | 
bis apprentice, but if they cannot agree, they may J/Tether the 
proceed in one of theſe two ways; either upon the maſter himſelf 
ftature of the 5 Fl. c. * oF upon. the ſtatute of car d iſchar pe. 
20 C. 2. C. 19. his app entice. ; 

3. By the 5 El. c. S If any Goh maſter Pall : 


. juſe or evil i intreat his apprentice, or the ſaid appren- Difference he- 


rice Hall have any juſt cauſe to complain, or the ap- tween the ma- 
| prentice do not his duty to hits n, then the ſaid ter and appren- 
maſter or apprentice being grieved, and having cauſe ticeby 5 EL e. 4. 

70 complain, ſhall repair unte one ju ics (C D) of the | 


county, or to the mayor or other head officer 5 of the city, toton C01 por ate, | 


or market town, or other place where the maſter dwelleth ; who fhall by 
his wiſdom and diſcretion take ſuch order and direction between the maj- 
ter and his apprentice as the equity of the cauſe ſhall require : and i 
ir want of good confor mity in the maſter, the ſaid juſtice (or head 0 

cer) cannot campeund and agi the matter, he ſhall take bend of the Feid 


maſter to appear at the next ſi ſions; and on his appear ances and hearing 


of the matter there, if it be thought meet to diſcharge tne faid apprentice, 
then the juſtices, or four of them at the leaſt (1 Q.) or the ſaid mayor or 
other head ie er, with ”y conſent of three o:her of his em or men 


of veft reputation in ſuch city, town co, porate, or market town, ſhall 
a 


ve power, in writing (E) under their hands and feals, to pronoun? 


and declare, that they have diſcharged the faid apprentice from his appren- 
ticehood, and the care thereef : And the jaid writing being inrolled by 
ihe clerk of the peace, or town-clerk, among ft the records, ſhall be a ſuf- _ 
ſcient diſcharge for the apprentice againſt his maſter, his executars and 


adinin:/trators. And if the default ſhall be fnund to be in the apprentice, 
then the ſaid juſtice, or the ſaid mayor, or other head Meer, With the 
eff/tarce aforeſaid, ſhall cu ſuch due corr ectian and puniſhinent to be 
edniniftred unt him, as by their wiſdom and diſc retzans hal! be thought 


* It any „el naler] That is, any tick maſter as is before mer th 
oned in this ſtatute, and in the trades therein ſpecified ; and the former 


ilolutions confined the ſenſe of the ſtatute to ſuch trades only, but the 


latter acjudications ſeem to extend the equity thereof to other trades not 
mentioned in the ſtatute; as in the following inſtances: 


A 7. JF, N. und Gately.. On a certiorari it was moved to quaſh 
| an order of ſeſſions, for the diſcharge of one Hdward Gr een from his 
I pprenticeſtiip to the defendant G atel The fact was, that Gately was 
5 mountebank, and being wt a place in 757k/þire, where bs kept a pub. 
Lek ſtage, Green was by indenture bound apprentice to hun in this 

manner, dz. to Robert Gately, ſurgeon, | to learn the trade he now uſ- 
eth; and immediately he went upon the ſtage, and ever fince continu- 

ed in the employ. After which, being with his maſter Gately mm A- 
aeſex, he complained to the juitices, that his maſter did not teach him. 


ine trade. Upon which they diſcharged hirn. . ais being done, Green 
ſet up the trade of mountebank himfelf, It was moved to quaſh the or- 


der, the juſtices being willing, becauſe they were re impoſed Aon. And 
the exception was, that the ſtatute of the 5 EI. m {char Jing ap- 


prentices is confined, and en tends wn! 5 to apprentices mentioned in that 
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I PPRENTICES. 


elzuſe, and there nentber ſurgeon nor mountebank | 8 Minton: And 
tho' a furgeon may be a trade within the ſtatute, which a man cannot 
exerciſe without ſerving an apprenticeſhip to, becauſe that clauſe of the 
ſtatute is general; yet this part of the ſtatute, relating to the diſcharge 
of apprentices, extends oniy to trades there menti Joned. By the 
court; The clauſe relating to the diſcharge of apprentices is general, 
and goes to all manner of apprentices, even to thoſe of merchants ; 
but afterwards the court were of opinion, that the power of diſcharg- 
ing reaches only to the trades mentioned in the ſtatute, among which 


A ſurgeon is not mentioned; for that, tho' as to the ſerving ſeven 
_ years apprenticeſhip, a ſurgeon. comes under the general term "of arts 


and miſteries, yet the power of diſcharging reaches only to the trades 
particularly mentioned. 2 Salk. 471, 2. 
And Ad. 12 An. ©, and Furneſe, It was held, that the flatute ex- 
e, on! y to the trades tnerein mentioned ; and [therefore not to 1 
5 {5 bottle maker. Caf. of F. 9 3 1 
En the other hand in the caſe * K. and Collinghourn, AT. 130. 
Exception was taken to an order of diſcharge, that the juſtices could 
not diſcharge the apprentice, becauſe the trade to which he was 
pouch, „iz. a glazier, was not within the ſtatute : But not allowed; 
5. for th ouch formerly it was held, that the trade ought to be a trade 
vrithin the Hatute, yet the latter reſolutions hay e been otherwiſe. IL. 
 Keym. 1410. Str. 663. 55 1 
Shatl miſuſe or evil intreat his apprentice.) An apprentice to a 
maten vas ſent by his maſter to the ZEa/t Indies It was adjudged, 
_ the maiter cannot compel his apprentice to go bevond the ſca, 
the maſter go with him; but he may ſon! him to any pa 
ot; F; yrs 17 F2. Coentry and Mindall. Brownl. 67. 


ut otherwiſe, if it be expreis!y acrecd, or the nature of the ap- 
brenticeſhip doth import it; as if the matte r be a merchant adventu- 


e. Or bar. Hobart. 134. 
Lau -totreat. | 8. K. 2. X, and een An apprentice Was 
QEIAFTER; the maſte er having led kim unkindiy, and retuſing to pro- 
Lid far end entertain him: Put by - the court, this is not a not 
reminds ter the diſcharge : for there 18 4 power to oblice the maſter 19 
tectwe and entertain the a PUTCALCE, and fing hit auen 18 00 100 le, 
DIL SS 1914. - | | | 
Or the approntice ds not *., duty te bis m maſter . 4 K 
19 505 habitat s of Hlalis Owen, An order rocitin ng that 7 1 th Hit- 
T2 NAS hourd out hy denture. 2s the ſtatute req; 10 Jahn 
Fa £6, and bei ing lame, and having the king's evil, and In the OP:NICN 
* JUPECONS incntable, therefc re this  inflices d:xcnarze the matter. from 
15 17 pre Utice. It vias MOVE. 1 .confirm.the- order, beczuſe the ma- 


er 8 mat ten ha; JE 1 end ; of toe 2 . WA Fen we as, the 2 ervice of 


„ e renticce. But it was an Ered, th - Ratute only in powerd 
140 1 ICC to diſcharge for wh uv. cur, and 1 for ſickneſs, And 
cualhcd by the court; for tbe matter 3 10e apprenace for better 
arid ne: and is to provide 0 5 hin in ticknels and in heal, 


bar 11571. THC THjtice: oh an ore ler 1 made At the ſeſhons 
1 — 92 oo 8 1 1 
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APPRENTICES. 


to a juſtice | firſt. And Holt Ch. J. was of opinion, that the juſtice 


hath power to make an order, and if obeyed by the maſter, then the 


ſeſſions can have no power; if diſobeyed, then the juſtice upon com - 


plaint may bind the maſter to the ſeſſions, and that the ſefſions have na 
ower otherwiſe, 1 Salk. 67. 


T. 13 W. K. and Fohnſon, Exception was taken to an | order for 


| diſcharging an apprentice, that the complaint was made originally at 


ſeſſions, without any previous application to a ſingle juſtice out of 
fefſions : Holt. Ch. J. delivered the opinion of the court, That the 


: order was good ; if it had been a new queſtion, he ſhould have held 


a prior application to ſome juſtice out of ſeſſions neceſſary; but & after +, 


F many orders affirmed in this court, which have been otherwiſe, it 
| is too late to unſettle that now. 1 Salk. 68. 


So alſo in the cafe of K. and Git, H.5 G. It was faid by 


the court, lt hath been fo often reſolved, that the ſeſſions hath an ori- 
| gina! juriſdiction, that we will not ſuffer it now to be made a queſtion, 
| though it might be doubtful upon the ſtatute itſelf, St/. 143. 


And, 7. 12. G. K. and Davie. The court agreed, that it is 2 


point not now to be diſputed, that the ſeſſions hath an original juriſ. 
{ diction to diſcharge apprentices. Str, 704. And by lord Hardwicke 
Ch. J. in the caſe of K. & Eaſman, E. 8. G. 2. his determination 
| is right ; for the application which the act directs to be made to a 
| private juſtice, ſeems to mean only to arbitrate and accommodate the 
| diſpute. The ſtatute ſays, if he cannot campound the matter, he is 


to take bond for the parties apPEArANCE at the ſeſſions, ſo that they 
are not to take it by app cal. . an tae time of lord Hardvickes 
jor. . 

07 to the mayor or ether head 1 ? Fer, | M 12 C. X. and G51 eng- 
burne. An order of ſeſſions was made at Hicl's Hall, for the dit- 
charge of ar; apprentice to a freeman of the city of Lond: u, and who 
was bound and inrolled tuere. And the order being removed into the 


| king's bench, the queſtion was, whether the court of ſeſſions at Hicks 


Hall hath any juriſdiction to diſcharge an apprentice to a treeman of 
London (eſpecially as there is a faving in the act, af the cuſtom of 


| the city of London); o ther he oaght not to be diſcharged by the 


mayor s court only, It appeared that the apprentice lived with his 5 
maiter out of the city of L: #4on, and within the juriſdiction of the 


| juſtices of Middl-fox. To this exception it was anſwered, that tie 


ſtatute doth not reyard where the b. ding or inrolling } 18, bat TIVES 5 


S 


| prifdichion exnretiy to the 1 where the mater ves; and 1 


this did not be Jong to the jullices of LEddlefox, where the maſter 
tives, there ould be a fa. r of juſtice: for nenher the N lan, 
nor any other city mugiſtrate, have power to compel the an zter's ap- 
pearance before ther. Phe court affirmed the order of Julchen de and 
laid they Would not take away the juriſdiction of the mayor's Cour Th 
but only give A concurrent 12 td, Eon to the quit CCS Or the count? 
And it would Pe ver: inconvenient, to have apprentices to i freem: in 
of London, who are bound LSE, and who Ie in diſtant counties, 
obliced to coe ub to tale Rayor's COUT to get ©. eric) ves diſcharg- 
ed: And the words &f the Hatute are Very 15 5 for + they g GIVE the 


| Zuriſdictio:; to the jutt.oes EX rin fte uroettetit tre 


. 


— wv 


Fo 
— 
—ä -— — ———— 
oy 


EP - oo 


. EY 
2 —— th, qo 


—— — — 
— — 


— 
rr 
— — 


— — 
— — 
pa . — 


— — — 


— 


— — — 
—— — — 


ab ng RI — — 


— 


— — — 
222 ———*—ð7˙·— 
—— 2 
w — ag - — awes. 
> — * — * 


- 


— — 
— $947 — 
S. 


SOT —— — — 


— : & 


— 2 — A 


——— Oe oe PRE — 


1 


50 


i 


4PPRENTICES. 


* he Hall by his wiſcom and diſcretion take ſuch order aud direftich 
between the maſter and his apprentice as the equity of the caſe ſhall 
require. ] Hereupon the juſtice, if he ſees cauſe, may, by conſent 
of the maſter, diſcharge the apprentice from his apprenticeſhip : but 
this muſt not be by a verbal diſcharge; for the apprentice being by 


deed, cannot be di charged but by deed, that 1s, by order under the 


hand and ſeal of the julticc. Dalt. c. 58. 6 Mod. 182. 

If fer want if good conformity in the maſter. ] If the maſter is dif. 
ſatisfied, he may have the matter transferred to the ſeſſions : but here 
is not the like option given to the apprentice ; - and the reaſon ſeems to 


be, becauſe the apprentice being moſt commonly an infant, the law 


preſumes that the juſtice is more capable of judging what is for thy 
intent's benefit. 

On his appearance, F E. . Ditton's caſe. It was moved t 
quaſh an order made for the dkcharee of an apprentic2. The queſtion 
aroſe upon the clauſe of the ſtatute which directs, that upon appear- 
ance of the maſter, the apprentice may be diſcharged by four juſtices, 
Jon one ſuſtice out of ſeſſions hath endeavoured to compoſe the mat. 

rin difference. And in this caſe it was objected, that Ditton tho 
aſt er was bound over to appear, and did not; and the juſtices have 
but a limited juriſdiction, and it is expreſſy FF irected by the act, that 
the diſcharge is to be made on the appearance of the maſter ; be- 


' tides, there is another remedy, to proceed on the recognizance which 


is forfeited by not appearing. By the court: The act muſt have 4 
reaſonable coliſtruction, fo as not to permit the ma iter to take advan- 


tage of his own obſtinac 1 ö and it would be very hard, that ſuppcſ. 


cauſe it did not 


court for that reafon held ill. 


ing the ma er is profligate, and runs away, the apprentice mall never 
be diſcharged. 2 Salk. 490. 
1 G. K. and Gl, An order of ſeſſions for diſcharging an ap- 


prentice was quaſhed, becauſe it did nor ſet forth, that the maſter Was 


ſummoned, or did appear. 977. 143. 
$0 allo, E. 8 E. 2. K. and Eaſinan. The order was quaſhed; be- 
appear that the maſter was preſent ar fizmmoned, 
which it is plain me act. intended he Dou! id be. Str. 1012. 
| Tardlled by the clerk of the pr zac. T. 4 C. K. and inhabitants of 
Flales Owen, The order of diſcha ge was not nrolled ; and by the 
ty . EE 
Shall be a ſuffcient diſcharge for the apprentice againſt his maſter] 


But as the jukuces may diſcharge the ajarentice from his maſter, for 


he never doubted of that matter, for it 5 
The Th Ju: 1e ie! 107% to diſcherge. 


for Hmm, his Was 1M 


il uſage ; ſo alſe they may * dit (charge the muſter from the e 


for evil and diforderly behaviour. N. ad. Appr. 
e JT. 13 W. K. and Tohnjon. Exception was taken to 
an Oi Gditcharge, that the juitices had ordered money to be re- 
Can: But by the court, the order is good. And Holt Ch. J. faid 
LOWE conſequential upon 

1 GAA. 685 | 
| Rut in the caſe Or K. and Vundeteer 5 A. 
ſeons dd order an apprentice to be ale ved, and that the maſto 
nould refiirn 131. 25 a further proviſion 
to be craſhed, becauie the ſtatute which 


"t6 ate arge, gives then 15 aon to order 
any 
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APPR FNTICES. 


14 any money to be Wetünned. By the court ; it is very hard, that if the 
ball W mifter mifuſeth his apprentice, the next day after he is bound, he 
ent WW ſhould pay back nothing if he ts diſcharged : It will be an encourage- 


but ment to maſters to treat their apprentices ill; but the Rtarut e being 


by W flent, the order muſt be quaſhed. Str. 60. 


tie Nevertheleſs, this doctrine of refunding ſeemeth now to be eſta- 
IF Hiſhed, as founded on great reaſon, tho? not exprefly mentioned in 


dif. te act; for the juſtices being authorized to diſcharge according to 
dere heir diſe tions ; when the end bf the apprenticeſhip cannot be at- 
sto tained with one perſon, it is but juſtice the maſter ſhould return 


law part of the money he has received with his apprentice, to place him 


the out with a new maſter. 2 Bac. Abr. Maſter and ſervant. 
And in the caſe of K. and Ames, T. 7 G. 2. it was held, that an order 


orders are not obliged to ſet forth all the ſteps they take in their pro- 


and there is a known and eſtabliſhed diſtinction between orders and 
Ss convictions. 24, oo 
| In the chancery. Jam. 225 1745 Ex parte Sandly. The petitioner; 


| ſeller at 17, and the ſum of 80l. was given with him as an appren- 


| choſen, who ſell off the bankrupt's ; effetts, and he is now the ſupervi- 


| miſſion being a recent one, probably no dividend may be made in a 
| year, or a year and a half; ſo that all this time will be loſt to the pe- 
| titioner. Upon theſe circumſtances, the petitioner prayed, that on de- 
| duſting rol. out of the 80l. for his board with the bankrupt during 
| the fix months he lived with him, the aſſignees ſhould be ordered to 
| pay him the ſam of 7ol. out of the effects of the bankrupt alread»; 
| come to their hands, and not oblige him to prove it as a debt under 
the commiſſion, The lord chancellor Hardwicke was at firſt doubtful, 
er.] Ind ſeemed inclined to grant the petition, bat on ordering ſearch to be 
for WU ade for precedents, and ſeveral being produced wherein it was dire ct- 


on the tenth of January 1744, was put apprentice to ard, a book- 


| of the maſter to return money is 2004, tho' it is not averred that he | 
| had any with the apprentice : for the order being to return money 
is a neceflary proof of the receipt of it; and the juſtices in their 


| ceedings, there being nothing in the act which makes it neceffary : 


| tice for 7 years. In July following, a commiſſion of bankruptcy was 
| taken out againſt Hard; and being declared a bankrupt, aſſignees were 


| for of the preſs to the purchaſer, and becomes incapable of perform- | 
ing his part of the contract, nor is the petitioner able to raiſe any 
| money to put * him out an apprentice to another maſter, and the com- * 


tice Ned that apprentices ſhould come in as creditors only, after deduSting 


| . the time they lived with the bark Krupt, upon the remaining ſam ; 
1 to vas ordered accordingly in this cate, and that the pet! tioner touid 
re- be atruitted a creditor for 7ol. only. 1 Athyns. 145. 


ſaid Shall eaſe due correttion and puniſhment i be miniſtered 1 TR 


Þ. 
pon ing left inde >fnit2, it ſeemeth moſt appolite, that the justice com- 
[mit the apprentice to the houſe of corre gion for a time, to be kept 


the herd labour, or othel wile correctc.: as“ the nature cf r the offence 
aiter WT GY require. 


> 4. BY 


APPRENTICE 


| Differences be- 4. By the 20 G. 2. c. 19. On e (F) n 


tween the ma- tr Juſtice Ss, by any pariſh” apprentire or other ap. 


ſter and ap- prentice upon whoſe binding out 10 larger a ſim thay 


prentice by 20 Sl. was paid, concerning any miſuſage, refuſal of ne. 
Geo. 2. c. 10. Ce ſary proviſion, crueity, or other ill treatment, they 
2 ſummon (G) the maſter or miſtreſs to appear le. 
fore them at 4 reaſonable time to be named in ſuch ſummons ; and i 
prof upon oath of the truth of the ſaid complaint (whether the maſtn 
er miſtreſs be preſent or not, if ſervice of the ſummons be alſo pn 
cath erden ') the ſaid juſtires may diſcharge (H) the apprentice by war: 
rant or Cer tificate under their hands and feats, for which warrant . 
certificate 19 fee ſhall be paid, ſ. 3. = 
And [urh juſtices on complaint (] K) on rath þ y any maſler or mi. 
re ſs, agait fl any ſu h apprentice, concerning any miſdemeanor. mril. 
carriage, or ill be kaviour, may hear and determine the fame, and fun 
the offender, by commitment ( L) to the how ſe of correction, there to ri. 
main and be corrected, and held to hard labour for a reaſonable tim, 
7701 exceeding one We ndar pionih, or: otherwiſe by OAT GONG (N 
tfuch apprentice. |. 4. 
Perſons aggrieved by any determination, order or warrant of ſuc 
_ Juſtices (except any order of commitment) may zppeal to the next ſe. 
O. lions, who may award coſts to * either BY y not FROG 40s. to be 
* by diſtreſs and ſale. /. 5. 
And no certiorari ſhall iſtic to remove any he” faid Proceed 
Ings. | 6. | 
If any tee ©, huſbandry, or of any art 


e fee. or "abs aforeſaid, ſhall flee into any other 


ing into auother _ thire, the juſtices, may ors, or other head officer 


hire. pbpieing maſtices, may iſſue writs of capias to the ſhe- 


rifis of the counties or other head officers of tle 
places whither he thall ſo flee, to take his body, returnable before 


them at what time ſhall pleate them; ſo that if he come by fuch 


procels he may be put in priſon, till he find ſuffcient Ay wel an 
honeſty to ſerve his maſter, 5 Hl. 4. f. 47. 

And by the 24 6. 2. c. 55. If a juſtice ſhall iſſue a warrat! 
againſt ſuch peri- ny and he hall eſcapa mito another f}iire ; the con- 
fable or other perion, on having the warrant indorſed by a juſtice in 
ſuch other fhire, may arreſt him there, and carry him before a uy 
7:1 ſuch other ſnire, if the offence 1s ballutile. to find hail, or elle ſhall 
carry hum back before a Juſiice in he Hure from whence the warrail 
cid firſt iſiue. N 5 
6. Feb. 3. 1747: Hill and Allen, In EIN 


_ Lfprenitice i be bill was by a 1 apprentice, who againſt his m- 


leaving ts ma ſler's conſent quitted his ſervice of a thipiricht, be- 
f[ier's le vice, fore his time Was out, and went on board a 45 
the miujter is vateer, which took a very conſiderable prize, who? 
entitlea ts his ſhare thereof, being 1200. the maſter claimed. B 
cumiyegs. Jord Hardwicke: In gencral, the. maiter is entitled! f 

| all that the apprentice ſhall carn ; conſequently, 1 


be runs away, and goes to a different hufineſs, the maſter is int: itied 
al lav, to alt ts carnmęs. Aud in this caſe, his tordthip ſaid. thele 


Wi 


IE 
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n 


x ap. 
thay 


was nothing in equity to relieve. Rut he faid he would {: 
caſe to be tried at law, unleſs they would agree to compound 
ter, which he recommended to then, and thovzht, as the 


A 


© 2 VP 
ne. ſhare of the prize was. fo very large, the balance ought io be in his 1 
they favour. And the-makter-agrced; to accept 4506; 1 ezey, 83. 1 
be. 7. By the 5 G. 3. k. 25. f in apptentice mant > 
4 0 WY 2bſent himſeif from his maſts fervice, before tlie Anarontice to | 4 
after WM term of his apprenticeſhip {hail be expired ; he ſliall, „e UA s y 
pin st any time thereaiter, wacncver he hall be found ein, for. the 
war. Ml (fo it be within 7 years after tie caßphaton of his fe tet he ; 
it or term), be competicd t6 ierve his ſaid matter, oro gel, : 1 
long time as h 6 a Jive abend hiniſelf; urdeis 1 
m1. he ſhall ike ſatisfac tem to his maſter for the loſs Jie ſhall have fic 5 
5 a 4 * : | - | Y 4 
vi. alned is uch ORE And if he fall refuſe ſo to ferye; or to 4 
Ani make ſatisſastmon, the matter may COuptan uon coach to one junice j 
7 16- where he {hail reſide; who * fhall iſſue luis warrant for appiehendug k g. j 
time, ſuch apprentice. And ſucli juitice, on hearing the. complaint, may — 
(MY determine what 1 8 T0 m {hail be made to ſach mater by the — 
| apprentice... And if th ard abplentice hall not zwe ſeoutity 0 | 
ſuch make ſatisfüctio! ins 10 ſuch determination; Ac iaftice may 
t ſel- commit him to the houſe of correction for any time not Ceed 225 


three months. 


7 * by Fas 7 ? | - — ' ; ; N 
E 2 b- 1 7 4 FI % ey AG RY HIST 7 3 4 = | ; 
5 ei ons a gri 20 V 1c Aeermnlatr Ag order, Or Wor! Ant OT 1442 


to be 


2 * * \ 4 
+ | % . +: 22 N 12 * , _ £ AY. v & 4 * 2117 1 ry x oy +4 5 - 4. - was ey 
uſtice (except Gly OTGeT OI Cominlitmellt), ma) APpeal 10 the EXT 


ceed- 


= ſeclions, giving © Guy's notice to the jullice and to he parties, and 
y art i entring into recognizance, Within 3 as after ſuch notice, before a 
other juſtice, with ſufficient ſurety to try the appeal at, and to abide. the 


hcers 
fthe- 

fte M0 {proof of ſuch notice given, and of entring into ſuch recomizance, 
fore Nat hear and keterm ine the appeal, and give ſuch One and cofts 
fuch to cither party, as S they ſhall judge reaſonable. And their deternii- 
| and nation {hail be final Bag conclutive to ail | 


Peder. or ju ment of, Be pay ſuch coſts as ſhall be awarded by the 
juſtice at ſuch e Which ſaid qui iſtic ces, at their ſaid ſeſnons, 


8 
252 
12 


harties concerned. 

Provided, that nothing herein fliali extend to the itanneries in 
rant i Deron or Cornwall; or to peach Gr leſſen the Jarl. ion of the 
con- chamberlaln of Londen, or Of any Other court wich the ſaid city, 
ice 2 Wuchs apprei 111 es; nor TO any apprentic ey Whole 1 aller bel nas * 
uitice I received with him the fn of 10l. e c 
ſhall 


f 3 3 8 
rant | V tt. Atrentice [te aling 7 5 ii 3 


cer. By the 21 H. 8. c. 7. Servants 20! ng away with -their- maſter's 
mu zoods, x With nent to ſteal the: 115 mall be a ol. felony; but hot; 
ve- o cctend to apprentices. | | 

1 pri- And by 12 tn Jt, I. c, 7. Perſens ftealing to the Value of 4.05. 
xhok IE being m a dwelling houſe or onthoule tercto be longing, tho” fach 
BY WW bile be not broken, =" = tl 0 Pon be therein are cnc 

ed te tem che benefit of clerg: Put f z0t to exictid to 4 

5 f een years of age. | 


{ | [ N 9 * * "of ly S 2% * 1. > (> 1 I > . py 8 _ 
il; tied But F litey } De 22 t (ECT? , Cars 01 Ay ties N Ju be City 25 Othe! 
thele Perſons, | 
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N ICES. 


JJ [riticing away an TIED. 

Un he inticing of an apprent! ce to depart from his maſter, 1s not at 
offence of a public nature, for which an indictment will lie; but th 
party's remedy is by an a. ion on * the caſe, which he may well kan 
tain. 6 e 182. Bur) oro, e 1300. 


X. Menus Hpprentices (N). 


The maſter a. gning, and the apprentice himſelf conſenting, wil 


not make him an apprentice to the aſſignee within the fifth of EI. Bu 


by the cuſtom of London, he may be turned over to anot her. Dal. 
C. 58. | 
And an afhenment to the fea ſervice is good by act of paritament, 
as is before mentioned. | . 

L. 3 G. K. and Barnes. Order returned en a certiorari: It is re- 
ſolved by the juttices at the ſeſſions. where a perſon wes bound an ap- 
preniice to Barnes by the pariſh officers, and Barnes hed aſſigned Jim 
to anoiner, that the allignment 15 void; and they direct Barnes bb 
tare his apprentice agamn. But by the court; The ſeſſions had no 
Fader iO judge of the validity of a deed, or to hinder a ma m from 

alligning his apprentice. The covenant to provide for bim is well 
performed, if the perion to whom he is bound aſſigns him to ano- 
ther to provide for him. Werefore the order Was quaſhed. Folo, 
1 5 55. Str. 48. | 

For the juriſdiction of the Juſtices ende no fa irther, than to com- 
pel the maſter to take care of luis apprentice; but in what manner he 
docs it, whether in hi s own houſe or otherwiſe, is nothing to them. 
But IF the aſſignee of the apprentice dotl; not provide for him, the fir 
maſter may be comnelled 10 > do it, and he may take his TEmedy Over 
4 02. E . | 


1 „Mute. dyin g. 


1 
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t Gain been ſaid, that if f the maſter dies, the apprentice goes to the 


xecutor or aclin iniftrator 1 4 oe maintained, if there are aſlets; but 


| the G.:cutor Or adininiftrator ma, 7 bind uim tO anotlicr e, for the 


4 


TENT part of his t. me. „ | 

And in AA. 10 V. H. and Pect. FR 1 held, that an apprentice- 
ſhip is a perional truſt between the maſter aud ſervant, and determines 
by the deat o either of them; and by the death of either of them, 
this end and deſim Or the apprenticeſſiin cannot be obtained, and i 
Tay bet: Ne Cxceutor is of another trade; he admitted covenant wou 
lie againſt the cxccut oe but in that there is no inconvenience, becault 


the executor may make his defence ! Dy pleading no aſlets, or debts di 


33. eben Ladis. J lol! C. J. * ſaid, that by the cuſtom of London, the 


execuor ſtiall put the apprentice to another maſter of the fame trade; 
ard that in other Places, it wou! d © e very hard to conſtrue the death 
Os cle n aller UW oe a dalcharge OL the Cov Cradlats | ; he ſaid, it had beet 

held, 
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E plaintiff replie Wed, that ſince the death of the teſtator, Anderen had ab- 
ſented from her ſervice: to which there was a demurrer. And after 
argument at bar, Ler Ch. J. delivered the reſolution of the court, 
eis. That they were all of opinion the defendant ſhould have gudg- 
ment, and that the executrix could maintain no, ſuch action. II. 
binding was to the man, to learn his rt, and ferve him, without 2: niy 
mention of executors. And as the words are confined, fo is the na- 
ture of the contract ; for it is fiduciary, and the apprentic® is bound 
from a perſonal knowledge of the b and ability of the matter. 
H. 8 An. Horne and Blake ; an award that an apprent: ce ſhould be 
aſſigned, was held void; unleſs there was a cuitom, or the concur - 
| rence of the apprentice. And they held, it was not material, thy 
according to Gro. Hlix. 553. the aſſets were liabie on the mniter's co- 
Evenant to maintain. I' heretore judgment was given for the defend. nt, 
„. 1266. 


againſt an ex: — in every cafe, altho' he be not named; unteſs it be 
ö = a Covenant as 1s to be performed by the verſon of the e 


maſter of a parifh apprentice dying inteſtate, his widow, Mithout any 
admin tration taken out, afſigned the apprentice to Edvard George 
Who, with the confent of the apprentice, aſſigned him over, by verbal 
parecment, to Thomas Baogogalev at Ea/! Bride ford, for the remainder 
of his term of nine years: And he accordingly lived with the ſad 
ar 75 Baggalry at Eaſt Bridgefyrd, and ſerved out his time there, 


ood fe ttiement at Loft Bridgeſard; ſince to this aſſignment, tho on 
1 verbal one, there was tne cenſent of all the parties concerned; and yo 


APPRENTICES. 


hel that the covenant for inſtruction failed, but that he ſtul conti. 


: nues an appr entice with the executor, as to maintenance. I Sl. G6, 


E. 20 G. 2. Baxter (widow and executiix) againſt eh. In 


gebt on bond, conditioned for Matthias Andurſen's performance of 
the covenants in an indenture of a apprenticet: 55 whereby he was 
bound to 1 plaintiff's teſtator, who was à mariner; the defendant 


pleaded, that Anderſon ſerved fa zithtulh to the death of the tcftator: 


Note, the words in Os Jiliz. 552. are theſe : & de ant lies 


ch they cannot 5 
Te: in the caſe of Faft Bridreford and O. Hen, T. 13 C. 2. lie 


© 4 


mach far exceeded forty days. This wes nnanimoutly howen to be a 


he lived and inhab ite at E Bridoeford under the terms of the ab- e 
renticeſhin, as an appr entice bound ac cordinT to the ſtatute. Bur Fow's | 
ls 75 e | 
E. 26 G. 2. Eatri 7 ind Seen. Two juſtices make an order to 
pPeinove George II. 74 00 th from Knkrins to ſon. Upon e the 
[ons diſcharge that order. Jt > caſe was : the ſeit J. Gear ze Mit- 
* Was put out 2 pariſh apprentice to Richard Tomlinſon of Eat- 
1, till his age of 20 years. He ſerved hs maſter un. der this inden- 
bur for ſeveral years at Eafring. About three vears before he at- 
{ ined 20 years Of age, he ran away from his maſter, and lowered for 
me time about the country. In the mean ti me his maſter 8 | 
md ot Martinmas after, the faid H77itworth hired himſelf as a ſervan 
Y /illiam Flint of Sellin for a year, and ferved kim that year at 
W % and received all his wages to his own uſe, the executors of 
Lin, tal ing no notice of. him. But he had not, at the expira 
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gion of the [aid ſervice, attained his age of 
bene of omen that thi 8 of orge I 
fen hiting and ſervice at Sen, n 

[19199 velanids revertl the 1291 Ys 
eins was cuafhed'; for thut ofrer 

Was at inetty to liire kim Melt, 

os rin %u, his legal f 

Porjonal truſt between the maſter and 

dent eithe Hoſter or app. ice. 
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is maſter died; 
the widow, to comp Mere the Work uninmilhed by 


ApPrentic Nip is 
and is determi! mes by the 
who were to ha 
„owned that it vas 
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Apprentice! bound for three 
ved under 
nd he conti. 
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him, having no further employment 


7 
with her, and he was at Uberty to 90 


Wliere hie eee 5 On his going away, he told > miſtres 
tliat he Mas going to his father, who was a f. ater. I here Was no pat. 
tieular vgement between his father and his miſtreſs, nor the mden- 
te deleted up, Hi father then lived in the pariſn of Chirb, and 
he cortinned with him me. two or taree years. by he > court held that 

85 ee ſettleinent remained at /rexhtam, The widow es not appcar to 
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ſelf or others; ſor 1 he intent 0: 


who hath not ſerved an appic titiceſhi p TO the trade, Provides d the Dark. 
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75 is Pall ſue i the ſe one „ Or other court of 80 or % 95 ts in a 


iatun corporate then to be d. lf led of as other fines ! by. ths charter. , i. 

77 ſhall net be law fl}. his is a negative clauſ 5 and no one ſhall © 
erciſe a trade agaliiſt i, unleſs by virtue of a cuſſon n a5 the 7} =P of 
tradeſmen, who by cuſtom carry on the trade of their h Cy Which 
the cgurt held not to be within this ſtatute. 2 S., 01 


To any perſon } But by the 15 C. 2. c. 1 , emp ter of all 
ng gs are excopted; who 


5 
a= net makers, and makers of ta beſtry ha 
t up without having ſerved ſeven years. 

0 An d by 3 G. 3. . 8. All OA „ Mariners, and ſoltliers, wo 
have been emp loved | in his mazeſts s ſei vice, and not delerted, may ex- 
ercife ſuch trades as they are apt for in any town or place. 

And by 6 7 M. e. 17. An appre os ifcoverins two offenders 
guilty of cohtung, ſo as they be bone Mall be de emed a ET 

and may exerc Giſe his trade as if he had ferved out his time. by 12. 

To ſet 5 bcc call, uſe, or exerciſe] T7 9 G. 3. Beach and Turner. 
On an action brouglit for r Cxerciling a trade, w hour! Having ferved an 
apprent:ceti 8 it appeared ! hat the defendant was only a jourmeyman. 
And the queſtion was, whether the ſtatute extends to journeymen, G3 
only to matters ? EV the court: The ſtatute was meant to prevent 
maſters only from ſetiing up trades, and did not intend to give a penal- 


ew þ 
— 
£3 

4 
— 


ty againſt both. There is great difference between ſetting g UP a trade 
and working in it: A man may work in it, by doin 


— 


8 4 very trifling 
part. A journeyman doth not exerciſe the trade upon his On account, 


but for his maſter. Burr. Hans 2449. 


- 


And it is not material, to the maiter, that the raps nr 
ſerved ſeven years; for ft - maſter himſelf hath. not ferved fever 
years, he is reſtrained by the ſtatute to work as a trader either by Bim 


3 act is, t0-annex- the benclit of trade 


up of learning it, thereby to encourage 


to ſuch as underwent the hard!/hy 


labour in youth: und few viould undergo the trouble of bein: appren- 
tices, if they migh a emp: OY ott Jers to Wor Kt tor them. F. 3 72 . Uu 
and Hung. 2 vals. 8 | | | | 
If a man uſe the trade of a tallow c aandler „baker, Brewer, Or an 
Other iavwiu trade, or Mt Occupation, for h S Ou ut ſe, Or kor th 


ne of his family, without ſelling any for lucre and gain he may Jawfu 
ly do it; bur he camiot retain an Appelt e herein | ma; 
ene to be his ſervant, who is: {tut in that trade or occupation. 


8 Co. 129 


it like 1 manner a Per fon | brow! i up to:the trade many take a barter 


ner ſhare culy in the profi. or loſs of the bufinels, ad de not actual 
exerciſe the trade. As! in the caſe of Re ods 4 ald Criafe; 44. 30. G. 2. 
An achon of debt was brought againſt Ciaſe, for a penaliy on the , 
lor ex2iciting the trade of a brewer, withou ut To 1 rd an appren⸗ 
ticelhip, On a [pecial verict, it was Rated, that tit. defendant Gt: 
and 099 xe Were CT TIVES S inn the tratie; that be 3 Vras Carried 0:4, 
and had been * for four years carried ON, . their joint names; that 
Coxe did ſerve an: appron nicelhip to the tr ade, but Chia ſe never did; 2nd 
that Cove is a working brewer, 2 nd was Paid a falary for his Jab ; 
Winch ſalary Was always deducted ul. A ohn, pres #52 
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divifion of the profits ; and the entries at the exciſe office were in their 
Joint naraes : but that the defendant John Chaſe never exerciſed the trade 
himſelf (which was wholly managed and carried on by Ce); but only 
ſhared the profits, and ſtood the riſques of the partnerſhip. The quef- 
tion was, whether the defendant 7 Chaſe is within the act upon this 
inecial finding? 
ſhare the profits with Ce, in moieties; and is liable to the debts of the 

partnerſhip : But it is expreſly found, that during all the time chars 


he never acted in or exerciſed the trade. He was not by the terms of 
his agreement, to act in the trade. The other partner was to do the 
hole, and had a particular falary on that account. It is not found, 
that either Cove, or any ſervant under him, was ſet to work by Chaſe; 


nor that Chaſe did any act whatever of exerciſing the trade; he was 


only concerned in the profits. Now though this may be, to ſome pur- 


poſes. exerciſing a trade, in reſpect of third perſons who ceal with the 


Pariner{nip as creditors, and within the meaning of the ſtatutes con- 


cerning bankrupts; yet the preſent queſtion is, whether it be exerciſing 
2 trade contrar y to this act, In the argument of this cauſe it hath been 


well obſerved, that this is a poet W.; that it is in reſtraint of natural 
right; that it is contrary to the Bente eln, given by the common law | 


of this kingdom, To wh! ch I will add, that the any fe on which the 
act was made, is, from experience, become doubtful 2d and unik;]- 
f i workmen are rarely proſecuted. "This act was made early in the 


reign of queen Fliaoleigh. After wards, when the great number of 


manufacturers, who took re fuge in and from the duke of Alva's 


perſecniion, had brought trade and commerze with them, and inlarged 


er notions ; the reftraint introduced by tris law was thought unfavour- 
able, and the judges by a liberal interpretat: n, have extended the qua- 


liſications for exerciſt ng the trade nuch! beyond the letter of it, and 


0 conhned the penalty and prohibition to caſes preciſe! y within the expreſs 
letter. Let us conſider whether the preſent caſe be within the letter, 
or even the meaning of this act. The general policy of the act was, 


to have trades carricd on, by perſons w ho had {kill in tem. Now 
here, the perſonal fkill of the defendant makes no 48 difference in the 
caſe. For the berſon W who is ſkilful acts cvery thing, * and receives no 


direction from this man: He ne: Hey did, nor Was to intertere. Ihe 
cafe of Fi{zbbs and Young is not parallel. There, the defendant, a ſin- 


gie man, directed the whole trade; was ihe maſter; 2 and directed, i the 


tervants. As between maſter and ſe vant, no doubt, it is the maſter 
who carries on the trade, and not the ſervant. But in His 2nd 
Jung there was no partnerſhip ; nor (what is the diſtinguithing cha - 


12Gter of the preſent caſe} a moe naked ſha; ring of the profits, and 


riſqueing a proportion of the los ; without his act ting or diresting at 
all, in any manner whatſoever. In mony conſiderable undertakings, it 
is ahſolntely neceſſary tot take in perl Ons as partn, TS, to ſhare the 285 


Gg nt 10 have v. 612 aut, in determinations. of, this ſort, affecting trade 


and commerce, and fe manner of carrying them on. It is notor OUS 


that many Ii exit 14S 2 are entered :121to, upon the foundation F one 
Par: Den Conti £417 duty ane a 10 it; ad the other, Money. NM any 
erich and ofNer-troacs-nave bein car ried on, for the benefit of 
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2y lord Mansfield Ch. J. The defendant is Wy 
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infants and reſiduary gates, under he direction of the court of chan- 
cery : Now it the plaintiff” s conltru tion was to hold; the whole direc- 
tion and decree of the court of chancery was coritrary to law, and to 
an expreſs act of parliament, So ir is likewiſe practiſed in other Sent 
trades. The late Mr. Child directed his buſineſs of a banker, to be 
carried on for the benefit of his children and other perſons. Many 
other inſtances might be mentioned. it would introduce the utmolt 
confuſion in affairs of trade and commerce, if this conſtru-yon ſhould 
revall. On the other hand, I ſee no inconvenience. - It is exactly the 
ſame thing as to trade, in every particular, W cher her this partner has or 


has not ferved an apprenticet: Yip. Therefore I think the defendant not 
liable to the penalty of the flatute. T * 3 three juſtices concurred. 
And judgment was given for the defendant. Bufrrœto. Mansfield. 2. 


Any C1 aft, miſter), or occupation T. . Se: £rench and Adams. 
An action of debt was brought upon the ſtatute aga nit the defendant 


182 


for exercifing the trade of a carpenter, he not hav ng ſerved an Las 


ticeſhip to that trade. It appcared that the defendant had worked « 

ſerved as a ſervant for ſeven years in the trade of a 7/az:er, and for 
ſome time afterwards exerciſed that trade as a maſter; that afterwards 
he excrciſed the trade of a ca? 8 for the ſpace of nine years, and it 


was proved that he well underſtood that trade. It was 88 d, that 


the defendant being originally bred * up to the trade of a 2/7 85775 he ;. 
could not follow wo trades both glAZIEr and cartentes; and Whether he 


could or not, was the queſtion reſerved for tne conſideration of the 


court —Þy the court: All the judges of England at a meeting lately 
reſolved, that if any man as a maſter had exercifed and followed any 
trade as a maſter without interruption or impcdiment jor tlie term of 
ſeven years, he was not liable to be ſued or proſecuted on the ſtatute of 
5 El. allo if a man hath followed two or more different trades for the 
term of ſeven years or more, he ſhall not be liable to be proſecuted on 


this ſtatute, © I here is no Law againſt one man's following leveral trades 


this day. There was an ancient ſtatute, 27 Ed. Z. c. 6. that arti= 
tICers or handicrafthnen ſnould uſe but one mite ry, Rs cliat none E thould © 


* 


ue any multery but hat WIAich he © na 1} b rere ent Hine Choke nt 6 ul 


21 


0. Eut this reſtraint of trade * traffick was amn nechately ane pre- 


udicial to the pub! ic, and therefore at the next parlament ic Was Oar 

ed that all people {nould be as free as they were at any time before th 
aid ordinance. And lord Coke obſerves, that acts of parliament made 
avairiſt the fr cedom of trade never live long. Without the leaſt doubt, 
i Man May follow twenty trades, if he has worked at or followed each. 
trade ſe%en years. Mir. Harriſon of Red Lion Square ſerved an ap- 
drenticerh! 1p to the trade of a ca; Pentety but for 26 Wars "ail ne as. 
been a 2601, chmaker, and tho? he never ferved as an apprentce o the 
trade of a watchmaker, is the belt niager of time pieces iii the world, 
ad the parliam: ent has given him a large ſum of money towards finding 
NM © the longitude b the helb or (11S W. rarche: or time meaſurers: And 
all this man be h indred from making Watches, and exerciſing the 
lade of a carpenter allo if he plcutes; ” And by tlie bale cOurt uin the 
Preſent caſe, judement was given for che «; 2 Sfendant, 2 beten. 1068. 

Naw ie! That is, on the 12th of Fane 1502, When that —.— 

ment began; and tis Tr fait net telt HT cara tian d 
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words do expreſly direct, and a not to new w and miſterics 


Hince invented. 1 Noll. Rep, 10. '1 Yentr. 326, 


340 
TVithin the realm of England 5 Wales] M. 1 G. 2. 'K and L Ner. 
Indictment for uſing the trade of a dry faltcr, being a craft; miſtery, 


or occupation uſed in this kingdom on the 12th of Fan, f in the 5th year 


of Flix: Which the court he Id to be ill; for that the words in 2/75 


kingdom is down the indictment to the kingdom of Great * Britain, 


as it is at this day; whereas it ſhould have been in England or in Eng- 
land and Wales. 2. Sell. C. 160. Str. 788. 

H. 3 G. 2. K. and Monro. It was moved to quaſh an indictment 
for exerciſing the trade of a h ers the defendant not having ſerved a 
legal app . The exception was, the tr ade was not ſaid to be 
uſed within the realm of En gland and Tales at the time of the act. 
M ut the court ſaid, the trade of a baker is within the words of the act; 

nd no averment of the trade's being uſed at the time of the act is ne- 
ceffir ary; but where the trade only falls within the general concluſion of 
the clauſe at laſt, 1 Barnaraft. 277. 

Except he thall have been brought up therein ſeven years] E. II V. 
AK. and Pax, Indiciment for uſing the trade of a taylor, not having 
ſervec ſeven years, Was quaſhed, becauſe it is ſaid only, not having ferv- 
ed as an apprentice within Euglaud or I/ales; for it may be he id fo 
beyond { tea, and if it were any where it ſufficeth. 1 S. 67. 

As an apprentice] E. 5 An. Q: and Maddox. By the court; 


ee indictment on this ſtatute, in evidence we allow following the 


trade for ſeven years to be ſufucient, without any binding, this being 


— 


an hard law. 2 Saik. 613. 


7. 3G. 2. X. and Morrice. On an indictment for exercifieg 2 
trade, without having ſerved a legal apprenticeſhip ; the defendant of- 


O 
fored to give evidence of his having exerciſed this trade for ſeven years, 


as being tamamount to his having > ſerved an apprenticeſhip for that time. 
tyre chiel juſtice ſaid, that the caſes indeed had gone fo far, as to al- 
zwa wite's living in the ſhop with her huſband for ſeven years to be 


equivalent to an apprenticeſhip ; but he thought the preſent caſe not 


ſtrong enough to come up to the meaning of the ſtatute. Accordingy 
the EVIGENCE Was a:tatlowed. 1 Barnard, 367. | 


But in the caſe of allen and Ilolton, at the afſizes for Berkſhire, 


7. 22 C. 2. On an information againſt the defendant for exereiſing 
the trade of a baker contrar * 0 the ſaute, it appeared in evidence that 
bc had followed it welve years, but never had been an apprentice, nor 


ierved With any perſon as ſuch. Ona caſe reſerved, Baron Adams, be- 


ore Whom it was tried, conſulted the eleven judges ; ; who all joined 
With him in opinion, that cxerclſing a trade foven years, Without any 
protect tion with effect, was a ſulſicient n cation. Plackſione's 
Reports. 233. 

* or to ſet any ferſon on work therth, tees ne ſhall have been 6 

Prentice as afor efaid., Put by the 15.G 7. 3. c. 33. With reſpect to tic 
nice of Middlifer, Effex, Surry, and Kent, for want of a ſuffi- 
cient number of perſon is who have ſerycd apprenticeſhips to the trade 


014 4 ay 7 it ſhall be lawful for any perſon exerciſing that trade within 
any. of the laid counties, to employ ſuch number of Journeyme®, 


{& Y ats, 


ſer 


tir 


APPRENTICES. 


ſervants, and 5 a8 he ſhall have occaſion for, without incur- 
ring any penalty. 


Or elſe having ſerved as an apprentice will become a jour neyman ] 


wt 4 


5 M. 26 U. 2. K. and Moor, The defendant was indicted for uſing the 
r trade of a weaver, not having ſ:rred as an apprentice ſeven years; the 
D | evidence was, he ſerved fix as an apprentice, and had fince as jour- I 
"= neyman, in the ſame trade worked above that time: And by the t 
- court, the ſerving of ſeven Years is ſufhcient either way ; and the de- 4 
fendant Was found not guilty. 3 Keb. 400. 1 
ihe | | 
2 A. An Indenture of a parith apprentice ; on 43 El. 3 J 
. PH IS indenture made the — day 9 — n the year oy 
; our Lord — Hetiocen A. B. and C. D. churchiwvar dens 1 
. and E. F. and G. H. overſeers of the poor of the pa Va of I 
of in the cunty - my cf the 91 part, and A. M. f 1 9 


ſaid par th, #hoematter, of the other part, witneſfeth, that the faid 
churchwar dens and 0 overfecr's of the poor, by and with the confent G 
two of his majeſty's juſtices of the peace for the faid county, 
dwelling near to, [or, in] the Said; bi of = Ne 5 is of 
| the quorum, have put, #1 aced and OK 7 and by thee prefents cli put, 
place, and bind A. 'P. a poor boy, whoſe parents B. P. and C. P. are 
not able to maintain him, of the age of = gears, to be an ap- 
| prentice with him the faid A. MI. and as an apprentice with him the 
faid A.M. to dwell, from the dat? of theſe preferts, until the faid 
A. P. /hall come to the age - —— gears, [or if a female, untl 
the ſaid A. P. ſpall come to the age of” years, or the time of | 
her marriage, which ſhatl fit happen] according to the ſtatutes in 
ſuch caſe made as 1d provided, By and during all which time and 
term, the faid A. P. fhall the ſaid A. M. his aid maſter well aid 
faithfully ſerve, in all ſuch lawful buſineſs as the faid A. P. hall be 
put unto by the command of bis” faid maſter, according to the power, 
wHt and g. bility of him the ſaid A. P. end nv ne/tly and nvemently in all 
things ſhall behave himſelf herd; his faid maſter, and hneftly and 
orderly towards the reſt of the * family of the ſaid A. M. Aud the ſaid * 
A. M. for his part, for himſelf, his executors, and 353 
doth herely promiſe and covenant to and with the faid churchwardens 
ond over{cers of. the poor, and every of ' them, their ad every of their 
executors and adimiviftrators, and their 9 every of their ſucceſſors 
jy the time being, and 1 a with the ſaid A. P. hat he is faid 
A. M. Hall the aid A. P. in 78 Ci aft, miftery, . and occupation 1 a 
hema fer, which he the fard & A. M. now uſeth, after the 1 manner 
that ke cau or may, teach; mſeruct 25 and inform, or cauſe to be taught, 
mftrucied, and informed, as much as thereunto belongeth, or in any 


aþ- wiſe ap, -perteineth ; ; aud that the ſaid A. M. ſhall 40% find and allow 
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the unto the ſaid apprent: te ſufficient meat, drinks atparet, 7 vafhragy lod 
ifhi- ing, and all other thi ng neu or [moet for an apprentice, during the 
rade % afyreſaid, In witneſs whereof the ſaid far ties have hereututo ſet 
thin tieir bands and ſ. 15 eals) the « day and year firlt above written, 

cn Wh . 

Ae . the over — and maſter. can agree, athes. covenants 1 ay be 


d, according to ſuch agreement; but if che mater iz to be com- 
'$+; * R pelled, 


APPRENTICES, 


| pelled⸗ it ſeemeth not ſafe to require more from him 8 855 the indentun 


than is above expreſſed. 12 un 
T he aſſent of two Jane | he 

| pr. 
37-5 r 4 his majefty 5 . of the Pence for the ab. NY 

5. "ment ned county of dwelling near to the abovementions; of 
$arh 5 ig one of 'us of the quorum, 4 herevy declare a an 
aſſent to the hinding the abovenamed A. P. an apfrentice to the above. it: 


named A. M. according to the form and effe 2 of the absve writtn | ih 
mdenture. Given under our hangs the day of, &c. | al] 


B. Warrant to levy 101. for not receiving a poor apprentice; ; on the I * 
ſtatute of 8 & 5 IF. [ 


Weſtmorland. j To the conſtables of 


IP 


ap NLA A. B. and C. D. churchwardens, and E. F. al 7 
S overſeers of the poor 25 the par iſh of ———— in the ſai | 
_ ecunty, by the aſſent of LS] tra of his maje/ty's juſtices of th WU 
5 2 r the ſaid cs wnty d wwelling near to, | or, in] the faid pariſh if . 
one whereof is of the quorum, did endeavour to bind A. P. % 
55 poor auto ci of the jaid pariſh, 0 0 parents are not able ts main- Wi A. 
93. tar him, * apprentice to A. M. of” in the faid pariſh, taylor, ant de. 
for thet wntent did prepare and auly perfect one pair of indentures p. 70 
ſnant to the Natute in feel, caſe made and provided, which ford pair 1 i ' 
indentures was ſigned and confirmed ly [ns] the faid eo juſtices : Ai | 0a 
whereas the jaid A. M, is duly convicted before 1s te juflices «foreſai, WW da 
«as Weil nje1 the cath of the ſaid A. B. as otherwiſe, _ that he ec 
faid A. M. hath refufed, and dith refuſe to receive and provide for . 
fad A. P. as an apprentice, and aiſo to execute another part cf it: 
fard WONT Ef, being duly tendred is him by the faid church vandal - 
aud cverfeers < the poor, whereby the faid A, M. hatt, forfeited he be 
[in of ten pounds : Theſe are therefore, in his ſaid me ee s name, i f 
roguire and command you, to make diſtreſs of the goods end chattels br 
tim the fare A. M. word within the ſpace of [fix] days next wr m. 
; Hic aiſtrefs by Je made, the ſaid frm of 10/. together evith realond- 10 


te charges of tating are! keeping the ſaid diftreſs, ſhall not be "aig, 10 

t.at th en 725 40 fell t ne ſaid gods and chattels "ſo by you dif ſirens | 
end out of the money TYRE, U 7025 ſale, Fay the faid ſum of | D 
79 the De, ers ef the Fes! 455 2 faid pariſh of | ml 1 


je; A effo? et TO 5 committed, 155 the vfe of the for of the fard pariſh; 

„tut it the overplus e demand unto him the fad A. M. the red 
Fe aable charges of ta; c „ keeping, and ſelling the jaid difts eſs bein | 
thereaut 7 5. (odere gd. r ein Jail) 57 not, Giver under our handi | 

15 — —— — 
67 ed ſeat - wie aay of 11 lie year 5 | U 


Note, as an appeal is given to the ſeſſions, againſt the appointmel! 7 
of a1} EE eric tO be bound LO any derſon as afor; laid; 3 16 15 Propeh 
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| ſaid county, by A. P. apprentice to A. M. of — 


ard 5 77. a 57 IJ. | h 
hk county, by A. M. of — 


APPRENTICES. 


| other not to make out, or not to execute, the warrant of diſtreſs, 


until after the next ſeſſions. oY, 8 5 

And it is to be obſerved, that one precedent alone in this caſe is 
here inſerted, for brevity ſake, as being not in a matter of conſtant 
practice; but it is to be underſtood, in all ſuch like cafes, that there 


of the party accuſed, or warrant as the caſe may be, and a hearing 


and determining of the cauſe, and conviction thereupon if the party 
ſhall be found to be guilty. But as the ſpecial fact muſt be the tame 
| throughout all the forms of proceedings, it is eaſy from one to frame 
| all the reſt. 3 | 


C. Summons of the maſter for miſuſing his apprentice ; on 


. 


—— 
. 


_ Weſtmorland. j To the conſtable of 


775 EREAS complaint and information hath feen made unto nig 


one of his majeſty's juſtices of the peace in and for the 


— 


in the ſuid county, on the == 
in the afternoon of the {ame 


at. the hour of 


Given under my hand and 


— day of, XC. 


Note, a frmmons, rather than a 


- 


— in the ſaid. 
| connty, froemaker, that the ſaid A. M. hath nijufed and evil intreat- 
| id him the ſaid A. P. [by cruel punfhment, and beating him the ſaid 
A. P. without juſt cauſe, and by not allowing unto him ſufficient meat, 
| drink, apparel, or as the caſe ſhall be] Theſe are therefore in his ma- 
eſy's name to command you to ſummon the ſaid A. M. to appear before 
| me at the houſe of ——— | 
| day of — 
| day, to anſtoer unte the ſaid complaint; and to be further dealt with 
| according to law. Herein fail you net. 
| ſeal the — 


| nuſt firſt be a complaint or information in writing, then a ſummons. 


\O 


werrant, in all ſuch like caſes, 
between party and party, is generally moſt eligible; yet in this caſe it 


ſcemech, that a warrant is juſtifiable to apprehend the maſter, and 


bring him before the juſtice, (eſpecially if he ſhall contemn the ſum- 
| mons ;) becauſe it is required, that he ſhall give ſecurity to the juſtice 
| to appear at the ſeſſions, if he {tall not conform to the juli:ce's order 
za the premiſſes. 8 ; | A 8 


D. Summons of tlie apprentice on complaint of the maſter; on the. 


S . 


Veſtmorland. 170 the conſtable of Rs, 


ene ef his majeſty's juſtices of the peace in and fer the 


* 


„. ow being an aßpfrentice to him the 155 A. M. 1s negligent, 


in the ſaid county, luſbundman, that 


| ER EA cimtlaint and information hath leen made unto me 


Hulborn, diſorder ly, [or as the caſe ſhall be] and deth net his duty 19. 


K 2 


Juin. 


Cake og thre 
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ſfummon the ſaid A. P. to, appear before me, at 


© 


APPRENTICES. 


kim the jad A. M. his 917, ; Theſe are ther efore 6% command. you ti 
in the ſaid 
county on the gay of ——- at the hour of in the 
afterann of the fame day, 10 anſwer to the ſaid complaint, and to |; 
further * dealt with e to law. Herein fail not. Given under 
my hand and ſeal the day of, &c. 


E. Order of d iſcharge by four juſtices at the ſeſſions; on th 


5 El. c. 4. J. 35. 


7 # general auarter ſeſſions of the peace holifen a 
We Amorland, A — in and for the county afor eſaid, the 


day ef in the — year of the reign of our lr 
George the third, by the gr "ace of God of Great Britain, France, and 
Ircland, kins, defender of the faith, and ſo forth ; Before —— 
nuftrces of % faid lord the king, aſſigned to t 'cep the peace in the jan 
county, and alſs ts hoar and ee divers felonies, treſpaſſes, and 
ether miſdemeansrs, in the {ard county committed, and of the quorum, 1 
z5 ordered as fol. bet hne 

pan the petition of A. P. atprentice 4% A. M. of 


+ n the 


ſaid county, Rub ativan, to be relieved uin certain neglects i the ſaid 


mafter in inflrufting him in his trade, and in miſuſmg and evil ir. 
treating the ſaid apprentice by cruel prn/lanent or as the Cafe ſhall be]; 
and the ſaid maker hoving likewiſe appeared upon his recognizence 


talen before J. P. eſquire, one of the ſaid juſtices, to anſwer to tl: 


3 of the faid petition, and having proved nothing wherdy 1 
clear Himself of the faid complaint , but on the contrary, the ſaid A. P. 
having FA full prop A the truth of the ſuid complaint to the ja- 
tisfaftion of the fats court : Me therefore, whoſe hands and ſeals art 
For eunto ſet, being four of TOY OR juſtices, and of the quorum, 4 


frereby 'y order, pronounce, and declare, that the faid apprentice fhall br 
aud is hereby diſcharged and freed from his ſaid afprenticehaod : And 


5 ths 4% bed final order betwixt the ſaid maſter and apprentice, any 


7 95 
"entire to A. M. of 


tliing contained in their indentures of apprenticeſhip, or otherwiſe, ti 
the contra! y notwith/landing. Given under our hands and ſeals ile 


way goa 8 2 . above or itten. 


F. Complaint of an apprentice to two 39 5 es againſt luis maſter; en 
go 13.0 39, 8 


Ws | information as 71; ven- 
Wenn land. 7 2 14 complai at of A; P. appr 


4 „ A. RI. of 


in the faid . 


hiiſpandmany exlubited Jefure us two of FR majety's ee 0 


peace in and for the faid (undi, the 
yea: 5 C. 


in 4 


N day of = 


„e faith, tht fie the 125 A. P. is an apprentice bound by i 


+ afar, Jaid, huſbandman ; and that he WW 
ſaib 


F 
14, 


faid 
and 
n, I 


2 the 
| ſaid 
[- 1h 
be]; 
LONG 
1 the 
by ti 
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And 
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5 articularly [as the caſe ſhall Le. 


APPRENTICES. 
hi A. M. hath miſuſed and ill treten him the faid apprentice, ard | 


| A. P. 
Before us, 
5 
5 


G. Summons of the maſter by two juſtices, on complaint of the 
| | - apprentice ;. on the 20 G. 2. c. 19. /. 3. 


Weſtmorland. | To the conſtable of — 


WW HEREAS information and complaint hath been made unto 1s 
two of Ins majejly's juſtices of the peace in and for the 
ſaid county, by A. P. apprentice to A. MI. of in the faid 
county, huſbandman, that he the ſaid A. M. hath miſuſed and ill- 
treated him the ſaid A. P. and particularly [as the cafe thall be:] 
Theſe are therefore to require you to ſummon the ſaid A. M. to appear 
before us at — iu the ſaid county, on — the ——— day of 
— to anſwer unto the ſaid mformation and complaint. And be 
you then there to certify what you ſhall have done in the execution hereef. 
Herein fail you not. Given under our hands and ſeals the- 
day of . — 7m the year — — 


H. Diſcharge of an apprentice by two juſtices, on the maſter miſaſing 


him, by the 20 C. 2. C. 19. / 3. 


Weſtmordand 47 HEREAS complaint hath been made before us 
tes — two of his mojefty's jrftices of the peace 


in and for the ſaid county, by A. P. apprentice to A. M. of — An 


the faid county, taylor, that he the ſaid A. M. hath miſuſed and evil 


treated him the ſaid apprentice, and particularly [as the caie ſhall be]: 


And whercas the. ſaid A. M. hath appeared before ns in purſuance 
of our ſummons to that purpoſe, but hath not cleared himſelf of and 
from the ſaid accuſation and complaint, but on the contrery the faid 


A. P. hath made fill prof of the truth thereof before us upon ot; 


We therefore by theſe preſents do diſcharge him the faid A. P. of and 
from his apprenticeſhip ts the fail A. M. aj thing in the indenture of 
apprenticeſhip made * bettwirt them, or otherwiſe howwſsover, to the con- 
trary notwitl//anding, Given under our hands and feals the = 


day of, &c. 


[Or, And whereas it hath been duly proved before us, as Well pon 
the oath of A. C. conſtable ef, 


| aforeſaid, as otherwiſe, that he 
the faid A. C. did duly frunmon the faid A. M. to appear before us 
at a reaſonable time in the ſaid ſummons mentioned and ſpecified ; 
but notioliliſtanding the ſame, he the faid A. M. hath not appeared 
before us according to fuch ſummons : Me therefore having duly examin- 


— 


| ed mio the matter of the ſaid complaint, and the truth thereof having 
been fully proved before us upon oath, do diſcharge, &.] | 
= EL 2 hs RA bas on Re 3 I. Complaint 
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APPRENTICES. 


T. Complaint to two juſtices of the maſter An. his apprentice; on 
| the 20 C. 2, C. 19. / 4 


Fol E complaint and information of A. M. of ——— 
in the ſaid county, ſinſbandman, taken and mad; 
en nath before us tub of. his majeſty's Jn uftices of the peace in 
ond for the faid county, the- due 0 IWho faith, that 
A. Pp. apprentice by in denture te him the faid A. M. hath in th; 


ferwice ef his apprenticeſhip been guilty of ſeveral miſdemeanors, miſe ar- 


V Weſtmorland. 


viages and ill behaviour towards him the faid A. M. and perticutarly 


_ 25 the caſe ſhall | bc. d. 
A. M. 
Before us, 
. £ 


K. War rant for a diforderly apprentice by two :ullics; on the aforc. 


faid complaint by the 20 6.5 2. c. 19. / 4. 


Veſtmorland. 4 To the Sib of - S 4 


1 ERFAS cath hath hack DEP befers us two of 

His majeſty's Juſtices of the peace in and for the ſaid. county, 
by A.M. of - in the ſail county, huſbandman, tat A. P. ap- 
| pr entice to the aid A. M. hath committed divers m gen ug againſt 

tie faid A. M. his maſter, and particularly | 62x ſe ſhall be]; 

Theſe are therefore to require you for 1275 7% afpr chend the ſaid 
A. P. end brins him before us, ie anſwer unto the fail complaint, and 
to be dali with according ta law And 70 are to give notice to the 


* 95. ſaid * A. M. that he appear before us at ihe ſame time, to make good the 


ſaid complaint. Given under our hands and fe als, &c. 


3 ommitment of an appre 8 to the houſe of correction, on 


complaint of his mater, by two juſtices; on the 20 C. 


. 


To the conſtable of in the fad county, and 
to the keeper of the houſe of correction At — 
| 55 in the ſac county. 


W I ERENS complaint kath $5 made before ns 
[115 majefry' D Jr ice of the peace in and for the faid county, 

pon the gath of A. MI. of i tc aid county, huſbandman, 
that A. P. apprentice of the faid A. M. hath committed divers. Miſe 
demie, againſt FT "the fuld A. M. his muſter, and particularly 
[as the caſe ſhall be] : Aud whereas won examination thereof, and 
upon hearing the atlegations of bith tartios, having C922 before ris for 
that purpſ”, and hon due conſideration 140 7 berech it nate Py Ab- 
ears 4% Us thdt he the frat H. P. 75 gui cf the fremiſ jres fo charge 
| G 


4e Of 


APPRENTICES. 


againſt him as for eſaid: Me do therefore hereby ad you the ſaid 
conſtable to take and convey the ſaid A. P. to the ſaid houſe of corrections 
and to deliver him to the ſaid keeper thereof, together with this warrant : 
And we as hereby command you the ' ſaid Reeper of the oy houſe -j con- 
recdion, to receive the aid A. P. into your cuſtody in the ſaid houſe ef 


on 
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ade carrtctian, there to remain and be correfted, and held to hard lab, — or = 
iy the ſpace of - —— Given under our hands and Jeals, the — : 
hat day, He. | | | | | 


the z 
a M. Diſcharge of an apprentice by two juſtices, on complaint of the . 
arly waiter; by 20 C. 2. c. 19. / 4. | 1 
. ry mw HEREAS complaznt, &c. (as in the Jaſt j prece- 8 
Weſtmorlan dent) Me do therefore by theſe preje nts di | | 

charge the faid A. E. from his app? -enticeſkip to the faid A. M. ary i 

thing in any indenture or indentures of 85 ceſhip betwixt tits or [ 

othert: iſe, to the contrary notwith/ta? nding Gilden, Kc. 8 I 

* N. Aﬀgnment of an avprentice;.: | 8 99. q 


O all to «whom theſe FT ſhall come: [ A. M. of - 


en: # 

greeting, Whereas my apprentice A. P. hath divers years yet to 5 4 

and une. «hired of his apprenticeſhip, to wit, whole zears from q 

of th —— day of — now laſt paſt, as by his indenture of a" en- 4 
ty, ticeſhip to me ſecled rh appear © Now knw 1 ye, that I the faid A. M. | | 7 
2 for divers good cauſes and conſiderations me hereunto moving, have g1- [ 
nſl ven, granted, afſicned, and ſet over, and by theſe preſents 0 fully and = 
|; abſolutely give, grant, affign, and ſet over, unto A. S. of ——, all 3 
aid fuch right, title, duty, term of years to come, ſervice and demand _ | 3 
nd ever, 1 the faid A. M. have in or to the ſaid A. P. or which © I 
the i ay: or ought to have in him by force and virtue of the ſaid ene . 1 
the & appr enticeſhip. And morevver, I the ſaid A. M. ds by. tneje pre i 
: ſents covenant, premiſe, and agree to and with the laid 4 A. S8. his exe. F 
. 3 and dens iraters, that notwithſtanding any thing by me the fail 1 
on . M. to be done to the contrary, the aid A. P. hall, our ing the faid | j 
2. 15 of year s, well and truly ſerve the jaid A. 8. a Fir maſter, [ 
and his commandments Iawful and „ aneft ſhall do, and frem his ferwice I 

ſroll net abjent Rimfeif during the fuid fer, Provided, that the faid 3 

ad A. S. /hall well intreat and uſe 1 ini the fai A A. P. and his the ſaid A. 9 
25 P; in the cr aft, mifte ry, Jane occupation of a which he the ſaid A. 4 
S. nw ufeth, after the Left manner that he can or may, {tall teach, in- I 

feru?, and ben, or Cauſe to be taught, 1} ſtruct „ and informed, as F 

of much as thereunto belongeth, or in any wiſe apper 2 and ſhall alſo 4 
5 die 22 bei terin find and allow unto the ſaid A. P. fſufrcient meat, x 
5 0 , apparet, ching, lod tg, and all other 42 75 Reed fit Or meet ; 


o : 

& # | | 

75 ir 1 59 7 55 x ö 9 
a apprentice. u Witneſs, Sc s | L 
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APPROVE R. 


N approver (probator) i is a "perfor indicted of treaſon or felony, 

and in priſon for the ſame, who upon his arraignment, before 

any plea Pew , Goth confeſs the indictment, and takes a corpora 
oath to reveal all treaſons and felonies that he knoweth of, and ihere. 
fore prays a Coroner, before whom he is to enter his appeal or accula. 


tioa, againit thoſe that are partners in the crime contained | in the indict. 


meint Ls 


3 [nft. 129. 


* This accuſation of himſelf, and oath, makes his accuſation of ano- 
1 perſon of the fame crime, to amourit to an indictment; and if 


his partners are convicted, he ſhall have his pardon of courſe. 
129, 130. | 
But juſtices of the peace : cannot nike cognizance her nk becauſe they 
have no authority by their commiſſion to aſſign a coroner. 3 Vit. 130 
And beſides, as it is in the diſcretion of the court, whether the 
will ſuffer one to be an approver, this method of late hath been ſeldom 
pra-tifed: And in many cafes we have what ſeems to amount to the 
ſame, by ſratute ; where pardon is aſſured to offenders, on diſcovering 
and convif ting their accomplices. 
Arbitration. See AWARD. 
OR Sec SOLDIERS and MILITIA. 
Arrack. dee EA. 


3 lift, 
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| N 1 E N an offender comes into court, or is s brought 3 in by pro- 


bar of the court, to anfwer the matter charged upon him. 


» Sod 7 4 
Nen 


# bigheft 


ceſs, ſometimes of capias, and te of habeas corpus 
directed to the gaoler of another prifon ; the firit thing that follows 
thereupon, is his arraignment. 2 H. H. 216. 


New arraionment is nothing elſe but the calling the offender to the 


2: H. H. 216, 


than ad ratin- 


And the word in Latin (lord Hale faith) is no other 
proere, and in French 4d reſon, or abbreviated g reſn ; for as the 


ancient word diſrain or de; * imports in Latin difrationare, to diſ— 


prove or evince the contrary o F any thing that is or may be affirmed, 
o d aigue is ad retionem ponere, to call to account or anſwer. 1 
71. 210. And this perhaps may be ſufficient to ſhew the meaning of 
the word, ahho' not to declare its derivation ; for it ſeemeth to have 
lowed unto the French tongue, from its common origin with the 
Greet; of which we ſhall have little doubt, when we conſider the 
verbs ayeopzurery, b and allo Jiayopiuicy, as they are uſed in the 
claſſical remains of that Janguage, and com Pare them with the terms 
arraigut, atraigne, dift yn, derayne. 
The priſoner on his arraignment, tho” UNGET an indiiment of the 
ume, mult be brought to the bar * without irons and all man- 


ner of fhachles or bonds, unlets there be a danger of eſcape, and then 


he may be brought with irons. 2 H. H. 219. 
Allo there is no neceſſity that a priſoner, at the time of his arraian- 
muy bog up his kand at the bar, or be commanded ſo to do; for this 
Es | | we 


ARREST. 


is only a ceremony for making known the perſon of the offender to the 


„court; and if he anſwers that he is the fame perſon, it is all one. 
fore > Haw. 308. N . 59 4 | 
oral | 3 
Te. % 8 
5 4 NR R E T. 
Kh ow 
HIS is to be underſtood of arreſts in triminal caſes only, and not 
0. in civil caſes. VVV. 5 | 
Ci The word arre/? is the fame, with very little variation, in the Eng- 
ſh lin, French, German, Belgic, and other languages of the weſtern 
empire, heretofore ſubject to the Roman power; and probably may 
hey have been derived unto us thro? the channels both of France and Sax 
30. ony : the French arre/ter ſignifieth to ſtop or ſtay; and the Saxon n 
ney to reſt; and both perhaps have ſprung from the Italian agree, and 
on that from the well known Latin verb e, to ſtand. Es 
the And, in law, an arreſt doth ſignify the reſtraint of a man's perſon, 
ns depriving him of his own will and liberty, and binding him to become 
obedient to the will of the law: And it may be called the beginning of 
impriſonment. Lamb. 93. „„ Dons 
Concerning which I will ſhew, 
I. Mo may or may not be arreſted.  _ 
II. For what ror of ſuſpicion an arreſt may be. 
III. By whom the arreſt ſhall be made. 
IV. The manner of an arreſt. 
IG V. What is to be done after the arreſt. 
pu | EO | ; 5 £ 8 
"Ws J. Who may or may not be arreſted. 
the 1. Generally, a member of parliament ſhall have Privilege of 
1b, the privilege of parliament for himſelf and his ſervants parliament. 
% so be freed from arreſts : but for treaſon, felony, and — 
» breach of the peace there can be no privilege. 4 7 50 24 25. | 
Uil- 2. In caſes of peers and corporations, the procels p , 1 
1d, ss a diſtringas, bor they cannot bo arreſted, 3. Salk. er Nd Voaltes e 
77 "Span e | 1 e corporate, 8 
nr d 0 
ave upon a motion for an information againſt the defen- Perſans charged 
the dant, who was a juſtice of the peace; it was held, in execution. 
the bat a perſon in execution in the king's bench may be 9 
the there charged criminally by a juſtice of the peace's warrant : but that 
rms no ſuch juſtice can take a priſoner of this court out of the cuſtody of 
le court, and ſend him to the county gaol. Str. 828. 1 
the 4. None ſhall arreſt prieſts or their clerks, or other = 
an- perions of holy church, whilſt they attend to divine In churchyards. 
hen lervice, in churches, churchyards, or other places de- 1 
dleated to God; on pain of impriſonment and ranſom at the king's 
An- will, and he ſhall alſo make gree to the parties arreſted. 50 Ed. 3. 
this N | 15. r e eee 
15 Vol. I. Eo, T, 5. Allo 
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ARREST. 


| 8. Alſo a warrant executed againft any perſy 
On Sundays. whatſoever, on the Lord's day, is void; and the yer. 
Res __ ſons ſerving the ſame ſhall ſuffer damages, as if thy 
had done the ſame without warrant ; except in caſes of treaſon, felery 
and breach of the peace. 29 C. 2. c. 7. þ 6. 5 
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JI. For what cauſes of ſuſpicion an arreſt may be. 


Si ſpicion. Hy the ſtatute of 34 Ed. 3. c. 1. Power is given 9 
85 the juſtices of the peace, to arreſt all thoſe whom 
they find by indictment, or by ſ¹p gion, and to put them in priſon, 
1 And the cauſes of ſuſpicion, which are general 
Cauſes of ſuſpi- agreed to juſtify the arreſt of an innocent perſon fa {con 
cion. felony, are theſe that follow: 5 ther 
e (1) The common fame of the country; but i carr 
Common fame. ſeems, that it ought to appear upon evidence, in offt 
| | a4äction brought for ſuch arreſt, that ſuch fame had mer 


ET ſome probable ground. 2 Haw. 76. auor 
Circumſtances (2) The being found in ſuch circumſtances, » het, 
F guilt... .. induce a ſtrong preſumption of guilt : as coming out chai 


 __ of a houſe wherein murder hath been committed, with {Waſte 
a bloody knife in one's hand; or being found in poſſeſſion of any par }Whuſt 
of goods ſioten, without being able to give a probable account of com- 
ing honeſtly by them. 2 Haw. 76. 7 


3 e : 2 
Iz) The behaving one's ſelf in ſuch a manner » WH; 


: Flights. — | betrays a conſciouſneſs of guilt ; as where a man ac- 
cuſed of felony, on hearing that a warrant is taken 
out againſt him, doth abſcond. 2 Haw. 76. F 
But the party Who flies from an arreſt for a capital offence, is not 
thereby guilty of a capital offence, but only liable to forfeit his goods, 
When ſuch flight is found againſt him. 2 Haw. 122. 
„ (4) The being found in company with one knovn 


_ erally at * other times keeping company with perſons 
3 pf ſcandalous reputation. 2 Haw. 76. 2 Inf. 52. 
Living tdle, (5) the living an idle, vagrant, and diſorderly life, 

| without having any viſible means to ſupport i. 

FERENCE 88 
(6). The being purſued by hue and cry. 2 Haw. 76. 
Poor if a felony is done, and one is purſued upon hue and cry, that 

is not of ill fame, ſuſpicious, unknown, nor indicted ; he may be at- 

tached and impriſoned by the law of the land. 2 Luft. 52. 

5 7) But generally, no ſuch cauſe of ſuſpicion, 2 
Mere ne crime any of the abovementioned, will juftify an arreſh 
is committed. where in truth no ſuch crime hath been committed; 

_ Unleſs it be in the caſe of hue and cry. 2 Haw. 70 
In the caſe of Samuel againſt Payne and others, E. 20. G. 3. Il 
plaintiff Samrel brought an action of treſpaſs and falſe impritonment 
againſt Payne a conſtable and two others. The facts were theſe: Hal 
one of the defendants, charged the plaintiff with having ſtolen ſome 
laces from him, which le ſaid were in the plaintiff's houſe. A fea 

| Warrant 


Hue and cry. 


141 R R E S 2. 


warrant was granted by a juſtice upon this charge, but there was no 


Derlon N varrant to apprehend him. On the ſearch, the goods were not found; 
e per however, Payne, Hall, and the other defendant an aſſiſtant of Payne, 
they arreſted the plaintiff and carried him before a magiſtrate, who upon ex- 
el, mination diſcharged him. The cauſe was tried before lord Mansfield, 


and a verdict found againſt all the three defendants. At the trial, his 
lordſhip, and the counſel on both ſides, looked upon the rule of law to 
be, that if a felony hath actually been committed, any man, upon rea- 
ſonable probable grounds of ſuſpicion, may juſtify apprehending the ſaſ- | 
pected perſon to carry him before a magiſtrate ; but that, if no felony 
has been committed, the apprehending of a perſon ſuſpected cannot be 
juſtified by any one. His lordihip therefore left it to the jury to conſider, 
whether any felony had been committed. The rule, however, was 
conſidered as inconvenient and narrow, becauſe it a man Charges ano- 
ther with felony, and requires an officer to take him into cuſtody, and 
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out f carry him before a magiſtrate, it would be moſt miſchievous that the 
in officer ſhould be bound firſt to try, and at his peril exercife his judg- 


ment on the truth of the charge. He that makes the charge thould, 
alone be anſwerable. The officer doth his duty in carrying the accuted 


> had 


es, before a magiſtrate, who is authorized to examine, and commit or dif- | 
1g out charge. On this ground, a motion was made for a new trial; and. 1 
, With after cauſe ſhewn, the court held, that the * charge was a ſufficient 1 Oh. | 
y pat Whiuſtification to the conſtable and his aſſiſtant, and the rule for a new. _ | 
com- trial was made abſolute. Which new trial came on before lord 1{ans- 4 


fell, at the ſittings after this term; when a verdict was found againſt | 
er as 8 


Hall, and for the other two defendants. Douglas. 345. 
taken WW III. By whim the arre/? ſhall be made. 
is not 1. In criminal caſes, a perſon may be apprehended Arre/ft without 
7000s, Hand reſtrained of his liberty, not only by proceſs warrant. 5 


out of ſome court, or warrant from a magiſtrate, but 
frequently by a conſtable, watchman, or private perſon, without any 
. nt ren end, 

erſons 2. Thus all perſons, who are preſent when a felony es 

7. 52. W's committed, or a dangerous wound given, are bound By private per- 
iy life, Wits apprehend the offender, on pain of being fined and s. 


novn 


rt it. impriſoned for their neglect. 2. Haw. 74. DO 
= Alſo, every private perſon is bound to aſſiſt an officer demanding his. 
0. 76. Mielp, for the taking of a, felon, or the ſuppreſſing of an affray. 
_: TE OD 5 = 
be u. WF Alſo by the vagrant act of 17 G. 2. Every private perſon may ap- 
prehend beggars and vagrants. 


* 


IN, 45 3. Alſo, a watchman may arreſt a night walker, 6 ; 
arreſ, Without any warrant from a magiſtrate. 2 Iuſt. 52. 15 e 4 
litted; 4. In like manner, a. conſtable may ex officio arreſt By conſtables. \ 
b. 70. breaker of the peace in his view, and keep him in 2 — NN. 
_ The is houſe, or in the ſtocks till he can bring him before a juſtice. 1 H. | 
Hall 5. Or any perſon. whatſoever, if an affray be made By others. q 
ſome Wh? the breach of the king's peace, may without any oO ; 
euch —— CEC | n 


rarraill 


ARREST. 


warrant from a EE WR reſtrain any of the offenders, to the end 
the king's peace may be kept; but after the affray is ended, — can 
not be arreſted without an expreſs warrant. 2 IAH. 52. 

4 BY 6. So much concerning an arreſt without a War. 
4 2 worth. rant ; next follows arreſting with fuch warrant : 
5 . the warrant is ordinarily directed to the ſherif 
By the ſheriff or conſtable, and they are indictable, and ſubjed 


Warrant, 


er conſtable, thereupon to a fine and impr iſonment, if they ne. 
pw plect or refuſe it. 1 H. H. 881: 

Sheri Tl may 8. If it be directed to the ſheriff, he may command 

a Pute. his bailiff, under ſheriff, or other ſworn and known 


officer, to ſerve it, without writing any precept. Bu 
if he will 3 another man, that is no ſuch officer, to ſerve it 
he muſt give him a written Py otherwile 1 enn vl 
he. Lamb. 89. 

5 *. But every other perſon to whom it is diredel 
Others cannot muſt perſonally execute it; yet it ſeems, that any one 
depute, may lawfully aſſiſt him. 2 Haw. 86. 

10. If a warrant be generally directed to all con- 
I, here a confla- ſtables, no one can execute it out of his own pre 
ble may execute cinct; for in ſuch cafe it ſhall be taken reſpectively to 
2t out of his own each of them within their ſeveral diſtricts, and not ti 
difiritt, one of them to execute it within the diſtrict of ano. 
ther; but if it be directed to a particular conflahl 
{Mi _ Hawkins ſays, to a particular conſtable by name), he may exe- 
cute it any where within the juriſdiction of the juſtice, but is not com. 
Pellable to execute it out of his own conſtablewick. Lord Raym. 54h, 
1 Fl. 71. 581. 2 5 H. 110. 2 Haw, 86. 
The juſtice that iſſues the warrant, may dire 
An) perſon my it be a private perſon if he pleaſeth, and it is good; 


execute. but he 15 not compellable to execute it, unleſs he be 
5 a proper officer. 1 H. H. 581. 
Hut nat ti be 112. But by the juſtices oath of office, the warran 
airefied tothe ought not to be directed to the Party but to ſome 
party indifferent perſon, to execute it. 
e, li, 3. If a warrant is directed to two or more 30 
1% n iin, Vet any one of them alone way execute it. Dal 
V : 169. | | 
IK. The manner ef an arre/t, 
Te be gone about 1. The officer to whom a warrant is directed and 
wmediuately, delivered, ought with all ſpeed and fecrecy to find ol 
- the party, and then to execute the warrant. Dal. 
. | C. 109. | 
Oppaſing the 2. I 18 certainly an W * a very high natur, 
eatſlution. to oppoſe one who lawful ly endeavours to arreſt an- 


ther for treaſon or felony: and it ſeems, that a perſot 
who ſo oppoſes an arreſt for treaſon, whereof lie knows the pal) 
to have heen guilt bY, is thereby guilty of the treaſon ; and that he vilo 
1 oppoles all arrett for felony, is an acceſſary to the felony. Haw, 1% 
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An arreſt in the night is good, both at the ſuit 
of the king and of the ſubject ; elſe the party may 
eſcape. 9 Cz. 66. | 

4. By the 24 C. 2. c. 55. Conſtables and others 
may, on having the warrant indorſed by a juſtice in 
another county, into which an offender ſhall have eſ- | : 
caped, arreſt an offender in ſuch other county, and carry him before 
the juſtice who indorſed the warrant, or ſorne other juſtice or juſtices of 


night. 


Arreſting in 
another county. 


ſuch other county, if the offence is bailable, to find bail; or elſe ſhall 
carry him back again before a juſtice in the county from whence the 


warrant did firſt iſſue, _ g 
* 5. A private perſon cannot raiſe power to 
arreſt or detain a felon. H. H. 601. 

But any juſtice, or the ſheriff, may take of the county any number 
that he ſhall think meet, to purſue, arreſt, and impriſon traitors, mur- 
derers, robbers, and other felons ; or ſuch es do break, or go about to 
break, or diſturb the king's peace: and every man being required, 


Tating the power of 
the county. EE 


ought to aſſiſt and aid them, on pain of fine and impriſonment. Dat. 


But it is not juſtifiable for a juſtice, N1criff, or other officer, to aſ- 
ſemble the po? comitatus, or raiſe a power or aſſembly of people, upon 
their own heads, without juſt cauſe. Dalt. c. 171. 5 

But where a juſtice, ſheriff, or other officer, is enabled to take the 
power of the county, it ſeemeth they may command and ought to 


have the aid and attendance of all knights, gentiemen, yeomen, huſ- 


bandmen, labourers, tradeſmen, ſervants, and apprentices, and of all 
other perſons being above the age of fifteen years, and able to travel. 
Dalt, c. 171. Becauſe, by the ſtatute of Vincheſter, all of that age 


But women, eccleſiaſtical perſons, and ſuch as be decrepit, or diſ- 


| eaſed, ſhall not be compelled to attend them. DaZt. c. 171. 


And in ſuch caſe it is referred to the diſcretion of the juſtice, ſheriff, or 
other officer, what number they will have to attend on them, and how 
and after what 
„ 5 8 
6. As to the caſe of breaking open doors, in order 
to apprehend offenders, it is to be obſerved, that the 
law doth never allow of ſuch extremities, but in caſes 
of neceſſity ; and therefore, that no one can juſtify 
the breaking open another's door to make an arreſt, 
nity to thoſe in the houſe the cauſe of his coming, and requeſt them to 
give him admittance. 2 4{Zaw. 86. i; 


diors. 


But where a perſon authorized to arreſt another, who is ſheltered in 


2 houſe, is denied quietly to enter into it, in order to take him ; it 
lems generally to be agreed, that he may juſtity breaking open the 
doors in the following inſtances: | 


(1) Upon a capias grounded on an indictment for any crime whatſo-. 


ever; or upon a capias from the chancery or king's bench, to compel a 
man to find ſureties for the peace or good behaviour. 2 Haw. 86. 


(2) When one known to have committed a treaſon or felony, or to 


have given another a dangerous wound, is purfued either with or without 
a Warrant, by a conſtable * or private perſon; but where one lies under 


Arręſting in the 


Breatins open 


a probable 
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manner they thall be armed or otherwiſe furniſhed. 


unleſs he firſt fig- 
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a probable ſuſpicion only, and is not indicted, it ſeems the better opi. 
nion at this day (Mr. Hawkins fays) that no one can juſtify the 
breaking open doors in order to apprehend him : And this opinion he 
founds on Cote's 4 Inſt. 177. and Hale's pleas of the crown. i. 
2 Haw. , . . 

But. J ord Hale, in his hiſtory of the pleas of the crown, ſays, that 
upon a warrant for probable cauſe of ſuſpicion of felony, the perſon to 
whom ſuch warrant is dire: ied, may break open doors to take the per. 
ſon ſuſpected, if upon demand he will not ſurrender himſelf, as well ag 
fr there had been an expreſs and poſitive charge againſt him; and ſo 
(he fays) hath the common practice obtained, notwithſtanding the 
contrary; opinion of lord Coke - for in ſuch cafe the proceſs is for the 
king, and therefore a non omittas is implied. 1 H. H. 580, 583. 
* H. H. 11. | 

And as he may break open ſuch perſon's own houſe, ſo much more 
may he break open the houſe of another to take him; for ſo the ſheriff 
may do upon a civil procefs : But then he muſt at his peril fee that the 
felon be there; for if the felon be not there, he is a treſpaſſer to the 
ſtranger whoſe houſe it is. 2 JI. H. 117. 


hut it ſeems that he that arreſts as a private man barely upon ſuſpicion 
of felony, cannot juſtify the breaking open of doors to arreſt the party 


ſafpe<ed, but he doth it at his peril, that is, if in truth he be a felon, 
then it is juſtifiable, but if he be innocent, but upon a reaſonable cauſe 


ſuſpected, it is not juſtifiable. 1 H. HI. 82. 


But a conftable in ſuch caſe may juſtify, and the reaſon of the diffe- 


rence is this: becauſe that in the former caſe it is but a thing permit- 


ted to private perſons to arreſt for ſuſpicion, and they are not puniſha- 


ple if they omit it; and therefore they cannot break open doors; but 
in caſe of a conſtable he is puniſhable if he omit it upon complaint, 


2 Hl. H. 92. „ 0 3 
(3) Upon a warrant from a juſtice of the peace, to find ſureties for 
the peaec or good behaviour. 2 Haw, 86. 4 7 H. 582. 2 H. 


And in general, Mr. Dalton ſays, an officer upon any warrant from 


a juſtice, either for the peace or good behaviour, or in any caſe where 


the king is party, may by force break open a man's houſe, to arreſt the 
ogender. Dalt. c. 169. EL | | "OY 


(4) Ona warrant to ſearch for ſtolen goods, the doors may be broke 


open, if the goods are there; and if they are not there, the conſtable 
ſcems indemnified, but he that made the ſuggeſtion, is punithable, 


11 | 


* (5) Where forcible entry or detainer is found by inquiſition before 
juſtices of the peace, or appears on their view. 2 Haw. 86, 

(6) On a capias utlagatum, or capids pro fine. 2 Haw. 8b. 

(7) On the warrant of a juſtice of the peace for the levying of a 
forteiture, in execution of a judgment, or conviEtion ſor it, grounded 
on any ſtatute, which gives the whole or any part of ſuch forfeiture to 
the king. 2 Flaw. 86. FO 


(8) Where an affray is made in a houſe, in the view or hearing of 
the conſtable, he may break open the doors to take them, 1 Haw. 137. 
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60) If there be diforderly drinking or noiſe in a houſe, at an un- 


ſealonable time of night, eſpecially in inns, taverns, or alehouſes, the 


conſtable or his watch, demanding entrance, and being refuſed, may 


break open the doors, to fee and tupprefs the diſorder. 2 F. H. 95. 


(10) Wherever a perſon is Jawtully arreſted for any caute, and af- 
terwards eſcapes, and ſhelters himſelf in an houſe. 2 Harb. 87. 


(11) But upon a general warrant, without expreſſing any felony or. 
treaſon, or ſurety of the peace, the officer cannot break open a door. 


I H. H. 584. 5 | ng | | 
(12) Neither ought doors to be broke open to take a perſon, who 
is required to take certain oaths by virtue of a ſtatute, becauſe in fuch 
caſe the warrant is not grounded on a precedent offence. 2 aw, 87. 
12 Co. 131. | 
(13) In a civil ſuit; the officer cannot juſtify the breaking open an 


| outward door or window in order to execute proceſs. If he doth, he is 


a treſpaſſer. But if he findeth the outward door open, and entreth 
that way, or if the door be opened to him from within, and he en- 


treth, he may break open inward doors if he findeth that neceſtary 
in order to execute his proceſs. F. 319. 


For a man's houſe is his caſtle for ſafety and repoſe for himſelf and 
family ; but if a ſtranger, who is not of the family, upon a purſuit 


taketh refuge in the houſe of another, this rule doth not extend to 


him, it is not his caſtle, he cannot claim the benefit of ſanctuary 
Ot WE CA. e e 

And it is always to be remembred, that this rule muſt be confined to 
the caſe of arreſt upon proceſs in civil ſuits only. For where a felony 
hath been committed, or a dangerous wound given, or even where a 


| miniſter of juſtice cometh armed with proceſs founded on a breach of 
the peace; the party's own houſe is no ſanctuary for him: * in theſe * 10 


caſes, the juſtice which is due to the publick muit ſuperſede every 
pretence of private inconvenience. 710. 2 

(14) Finally, in all theſe caſes, if an officer, to ſerve any warrant, 
enters into a houſe, the doors being open, and then the doors are 


locked upon him, he may break them open in order to regain his li- 
| berty. 2 Haw. 87. | ens | 


7. If there be a warrant againſt a perſon, for a 
treſpaſs or breach of the peace, and he flies and will Killing in the 
not yield to the arreſt, or being taken makes his arre/t or pur- 
eſcape ; if the officer kills him it is murder. 2 H. it. 
H. 117. B . 
But if ſuch perſon, either upon the attempt to arreſt, or after the 


arreſt, aſſault the officer, to the intent to make his eſcape from lum, 


and the officer ſtanding upon his guard kills him, this is no felony ; 
for he is not bound to go back to the wall as in common caſes of 
je defendendo, for the law is his protection. 2 H. H. 118. : 
But where a warrant iſſueth againſt a perſon for felony, and either 
before arreſt, or after, he flies and defends himſelf with ſtones or 
weapons, fo that the officer muſt give over his purſuit, or otherwiſe 
cannot take him without killing him, if he kill him it is no ſelony, 
And the fame law is, for a conſtable that doth it by _yirtue of his 

ofdice, or on hue and ery. 2 JI. H. 118. 
But 
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But then there muſt be theſe cautions: 1. He muſt be a lawful offi. 
cer; or there mult be a lawful warrant. 2. The party ought to have 
tres of the reaſon of the purſuit, namely, becauſe a warrant ig 
inſt him. 3. It muſt be a caſe of neceſſity, and that not ſuch a 
8 N as in the former caſe, where an aſſault is made upon the 
Officer; but this is the neceſſity, n that he cannot othervile 
be taken. 2 H. H. 119. 
Eut tho? a private perſon may arreſt A felon; and if he fly fo a$ 
he cannot be taken without he be killed, it is excutable in this caſe 
for the neceſſity ; yet it is at his peril, that the party be a felon ; for 
if he be innocent of the felony, the killing (at leaſt before the arreſt) 
ſeems at lcaſt manflaughter ; for an innocent perſon is not bound to 
take not.ce of a private perſon's ſuſpicion. 2 H. H. 119. a 
| Wi. ther the cone 4s A 5 0 ſworn and — rn and 
Pable need 1b ſhow - OE within his own precinct, need not ſhey 
/ x i bis warrant ; but he ought to acquamt the party 
das cphtoations” with the ſubſtance of it. 2 Haw. 85. 
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And an officer civeth ſufficient notice what he is, when he faith - 
to the party, I arreſt you in the king's name; and in ſuch caſe, the . 
party at his peril ought to ey him, tho' he knoweth him not to be 
41 10 an officer; and il he have #* no lawful warrant, the party grieved may . 
have bis action of falſe impriſonment. Dalt. c. 169. | : 
But the learned editor of Hales hiſtory obſerves hereupon, that 6 
the books referred to intend the general warrant conſtituting ſuch 
perſon an officer, as a bailiff, or the like, in a civil action; tho? it : 
may be otherwiſe in caſe of felony, becauſe in ſuch caſe a private per- 
ſon may arreſt a felon without any warrant at all. 2 H. H. 110. : 
But if he acts out of his precinct, or is not ſworn and commonly 55 
known, he muſt ſhew his warrant if demanded. 2 Haw. 85, 8b. 
_ Otherwiſe the party may make reliſtance, and needs not to obey it. 2 
Dalt. c. 169. 3 
hut if the conſtable oy no warrant, but doth it by viriue of his , 
office, as a conſtable, it is ſufficient to notify that he is conſtable, or | 
that he arreſts in the king's name. 1 H. H. 583. 4 
But in the caſe of a warrant of diſtreſs, iſſued by a juſtice of the 
peace, ſor the levying a pecuniary forfeiture or ſum of money, it is 4 
lpecially provided by the ſtatute of the 27 G. 2. c. 20. that the officer | 
executing the fame, ſhall, if required, ſhew his warrant to the perion y 
whoſe goods are Giiuaincd, and ſhall ſui fer a N thereof to be ta- 5 
ken. 
Ns ants If the conftable « come unto the party, and re- b 
0 aric/l 10 2 5 before the iuiftice.” #45 oft 0e 
quite um to go before the juſtice, this is no art 
words aui el 


nor impriſonment. Dalt. c. 170. 

For bare words will not make an arreſt without laying hold on the u 
perſon or otherwiſe confining him. But if an officer comes into 2 , 
room, und tells the party he arreſts him, and locks the door, this 18 
an arreſt; for he is in cuſtody of the officer. 1 Salk. 79. 2 Haw, 1 
129. Cale! 7 7¹ the time of lard Hurdwicke, 31. 1 
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10. It hath been holden, that if a conſtable, af- 
ter he hath arreſted the party by force of a warrant, 
ſaffer him to go at large, upon his promiſe to come 
again and find ſureties, he cannot afterwards arreſt 


arreſ?, 


| ED i; 


him by force of the fame warrant : However if the party return, and 


put himſelf again under the cuſtody of the conftable, it ſeems that it 
may be probably argued, that the conſtable may lawfully detain him, 
and bring him before the juſtice, in purſuance of ſuch warrant ; but in 
this the law doth not ſeem to be clearly ſettled. 2 Hato. 81. 

But if the party arreſted do eſcape, the officer upon freſh ſuit- may 
take him again and again, ſo often as he eſcapeth, altho* he were 
out of view, or that he ſhall fly into another town or country, 


Dalt. c. 169. 


* . IVhat is to be done after the arreſt. 


1. When a private perſon hath arreſted a felon, 
or dne ſuſpected of felony, he may detain him in 
cuſtody till he can reaſonably diſmiſs himſelf of him; 
but with as much ſpeed as conveniently he can, he 
may do any of tlicfe three things: 2 5 5 

(1) He may carry him to the common gaol; but that is now 
rarely dene. 1 H. H. 589, 2 H. H. | | 

(2) He may deliver him to. the conitable, who may either carry 
him to gaol, or to a juſtice of the peace. 1 H. H. 589. 


By a private 
perſon. | 


NILS 


(3) He may carry him immediately to a juſtice of the peace. 


H. . $59. --::. 7 5 
2. If the conſtable, or his watch, hath arreſted af- 
frayers, or perſons drinking in an alehouſe diforderly By a watch- 
at an unſeaſonable time of night, he may put the mar. 
perſons in the ſtocks, or in a priſon if there be one 
in the vill, till the heat of their paſſion or intemperance is over, tho? 
he deliver them afterwards ; or till he can bring them before a juſtice. 
„„ „„ . 38 
3. If the arreſt is by virtue of a warrant, when 
the officer hath made the arreſt, he is forthwith to 
bring the. party, according to the direction of the 
warrant : If it be to bring the party before the juſ- 


i 


W4HYYAnN. 


By an officer by 


ice who granted the warrant ſpecially, then the officer is bound to 
bring him before the fame juſtice ; but if the warrant be to bring him 


before any juſtice of the county, then it is in the election of the offi- 
cer, to bring him before what juſtice he thinks fit, and not in che 
election of the priſoner. 1 H. H. 582. 2 H. H. 112. 55 
But if the time be unſeaſonable, as in or near the night whereby 
he cannot attend the Juſtice, or if there be danger of a preſent reſcue, 


or if the party be ſick, he may ſecure him in the ſtocks, or in an 


houſe, till the next day, Or fuch time as it may be reaſonable to bring 
him. 2 Hl. II. 120. | PE ee. 3 

And when he hath brought him to the juſtice, yet he is in law 
fill in his cuſtody, till the juſtice diſcharge, or bail, or commit him. 


1 5 Wy! 4. But 
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4. But it is ſaid, the conſtable is not obliged to 


Returning the return the warrant itſelf, but may keep it for 
warrant, his own juſtification, in caſe he ſhould be queſtioned 


for what he had done; but only to return what he 
has done upon it. Lord Raym. 1196. 
* 5. And this ſeems to be implied i in the ſtatute of 


n falle in- the 24 C. 2. c. 44. which enacteth, that no action 


e 5 ſhall be brought againſt any conſtable or other offi- 


cer, Or perſon | acting by his order, and in his aid, for 
any thing done in obedience to the warrant of a r of the peace, 


until demand hath been made, or left at the uſual place of his abode, 


by the party, or by his attorney, in writing, ſigned by the party de- 
manding the fame, of the peruſal and copy of ſuch warrant, and the 


| ſame hath been refuſed or neglected for fix days after ſuch demand: 
And if, after compliance therewith, any ſuch action ſhall be brought, 

without making the juſtice Who ſigned the warrant defendant, on 
producing and proving ſuch warrant at the trial, the Jury ſhall give 


their verdict for the defendant. 7 6. And it is certain the conſtable 
der ae. grant a peruſal or py of the warrant, unleſs he hath it in his 
cuſtody. 
6. By an ancient ſtatute, 23 H. 6. c. 10. No 
Fee for arreſt. ſheriff ſhall take for any arreſt, but 20d. and the 
bailiff which maketh the arreſt 4d. on pain of 4ol; 
half to the king, and half to him that will ſue in ſeſſions (or the 
courts above) and treble damages to the party injured. _ | 
Upon which ſtatute perhaps may be founded the cuſtom in many 
places, of giving 4d. to the conſtable with the warrant, for his trouble 
in executing the ſame ; which indeed at that time might be a reaſon- 


able ſatisfaction ; for ad. then was worth more ten times the value of | 


4d. now. Which decreaſe in the value of money, in this and many 


other caſes depending upon ancient ſtatutes, may ſeem to rogue ſome 
| conkideration. 


The wands for arreſting or apprehending highwaymen and others, 
may be found under their reſpective titles. 


4884 AND BATTERY. 


J. Aſſault, hay 
JJ. Baitery, what. 


11. In what caſes they may be e juftif ed. 
i How puniſped. | MY 
iL- Aft, what. 


- A SSAUL T, N e from the French oſſayler, is an attempt 


Or - offer, with force and violence, to do a corporal hurt © 


113 Ad ; as by ſtriking at him with or * without a weapon; or pie 


kenting a gun at him, at ſuch a | dif: ance to which the gun wil 
cum; 


* a... ds —— 933 
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ASSAULT AND BATTERY. 


carry; or pointing a pitchfork at him, landing within the reach of 
it; or by holding up one's fiſt at him; or by any other ſuch like act, 


done in an angry, threatning manner. 1 Haro. 133. 


And from hence it clearly follows, that one charged with an af- 

fault and battery, may be found guilty of the aſſault, and yet acquitted 

of the ge But every battery includes an aſſault; therefore on an 

indictment o 

the defendant be found guilty of the battery it is ſufficient. 

1 Haw. 134. LS OE RT 
Notwithſtanding the many ancient opinions to the contrary, it 


ſeems agreed at this day, that no words whatſoever cam amount to an 


aſſault, 1 Haw. 134. 
IT. Battery, what, 


Battery (from the Saxon batte, a club, or beatan, to beat, from 
whence cometh alſo the word battle) ſeemeth to be, when any injury 
whatſoever, be it never ſo ſmall, is actually done to the perſon of a 
man, in an angry, or revengeful, or rude, or inſolent manner, as by 
ſpitting in his face, or any way touching him in anger, or violenuy 
juſtling him out of the way, and the like. I Haw. 134. 


III In what caſes they. may be juſtified. 


A man may juſtify an aſſault, in defence of his perſon, or of his 
wife, or maſter, or parent, or child within age; and even a wornd:ng 


may be juſtified in defence of his perſon, but Not of his poſſeſſions. 


3* Sal. 45. 


Alſo if an officer having a lawful warrant lay hands on another, to 
arreſt him, or if a parent in a reaſonable manner chaſtiſe a chiid, a 
maſter his apprentice, a ſchool-maſter his ſcholar ; in all theſe cafes, 


and ſuch like, it is juſtifiable. 1 Haw. 130. 


Likewiſe a perſon may juſtify an aſſault and battery of another, who 
doth menace or affault him, and attempt to beat him from his law- 


ful watercourſe or highway. Pult. 42. 3 | 2 
Likewiſe, if a perſon comes into my houſe, and will not go out, I 
may juſtify laying hold of him, and turning him out. 3 Black. 120. 


aſſault and battery, in which the aſſault is ill laid, if 


And where a man in his own defence beats another who firſt aſ- 


faults him, he may take advantage thereof, both upon an indictment, 


and upon an action; but with this * difference, that on an indictment; 


114 - 


he may give it in evidence upon the plea of not guilty, but on an 
action he muſt plead it ſpecially. 1 Haw. 134 : 


I. lie preniſbed, 


There is no doubt but that, the wrong-doer is ſubject both to an 


tion at the ſuit of the party, wherein he ſhall render damages; and : 


allo to an indictment at the ſuit of the king, wherein he thall be 
lined according to the heinouſneſs of the offence. I Hao. 134. 
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ASSAULT AND BATTERY. 


But on an action of aſſault and battery, where the jury ſhall give [. 
leſs than 40s. damages, the plaintiff ſhall have no more coſts than 


damages, unleſs. the judge ſhall certify on the back of the record, for 
that an actual battery (and not an aſſault only) was proved upon the ou] 
trial. 43 EL e. 6. 220 23 6 2.0.9. . 5 
Buy 6 G. c. 23. 11. Aſſaulting in the ſtreet or highway, with ver 


intent to ſpoil people's cloaths, and ſo ſpoiling them is felony and eie 


tranſportation. | 5 00 
Puy 7 G. 2. c. 21. Aſſaulting with intent to rob, is alſo made felony 10 
and tranſportation. 1 5 | 5 
And by g Ann. c. 16. Aſſaulting a privy councellor in the execution col 
of his office, is felony without benefit of clergy. 
A private aſſault is not inquirable in the leet, not being a com- ari 
mon nuſance, as all affrays are. I Haw. 135. | pri 
| e bu 
Warrant for an aſſault. | ane 
| „„ ere 
Weſtmorland, 4 To the conſtable of — = 


HEREAS complaint hath been made before me J. P. eſguire, Made 
one of his majeſiy's juſtices of the peace in and for the ſais ab. 
county, upon the oath of A. I. of ———— in the ſaid county, taylor, WI 


that A. O. of — x Ka butcher, did on the — day of ur 
. dviolentiyj aſſault aud beat him the ſaid A. I. at — 
afcreſaid, in tlie county aforeſaid : Theſe are therefore in his ſaid ma- Neu 
1e/ty's name, to command you forthwith to apprehend the ſaid A. O. 2 
and to bring him before me to anſwer unto the ſaid complaint, and w Wb 
be further dealt withal accerding to law, Given under my hand and the 
ſeal tie day of, XC. | 10 
- N 5 e EE el 
| * Indictment for an aſſault. | 1 4 
7 VE jurors for our bord the king upon their cath preſent, that er 
* A, 0; of in the ſaid county, butcher, on the =———— ĩ%% ap 
„— 1 the . — year , the ren of 4. ̃ 
aforeſaid, in the county aforeſaid, in and upon A. I. taylor, then and ab 


there being in the peace of God and of our ſaid lord ili king, with art 
force and arms, an aſſault did niake, and him. the ſaid A. I. then and be 
here did beat, wound, and evil intreat, and then and there to him G 
ether enormuns things did, to the great damage and hurt of him the ſaid 

A. I. 79 the evil example of all others offending in the like kind, m 
and againſt the peace of eur faid lord the ting, his crown and dig Ju 
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ASSIZES: 


Ve 


£8, 


F 
L A SSIZE (aſeſte) anciently Genified in ge- 


neral, a court where the judges or aſſeſ- Axe, what. 
{ors heard and determined cauſes ; and more parti- 
cularly upon writs of Aſiae brought before them, by ſuch as were 
vrongfully put out of their poſſeſſion. Which writs heretofore were 
very frequent; but now men's poſſeſſions are more eaſtly recovered by 
getments, and the like. Yet ſtill the judges in their circuits have a 
commiſſion of Aſixe, directed to themſelves and the clerk of afſize, 
to take aſſizes, and to do right upon ſuch writs. | 
2. To which commiſſion of e, four. other 
commiſſions are now ſuperadded; to wit, 

(1) A commiſſion of general gas! delivery, directed to the judges 
and the clerk of aſſize aſſoclate; which gives them power to try every 
priſoner in the gaol, committed for any offence whatſoever, but none 
but priſoners in the gaol. | 

(2) A commiſſion of her and terminer, directed to the judges, 
and many other gentlemen of the county; by which they are impow- 
ered to hear and determine treaſons, felonies, and other miſdemea- 
nors, by whomfoever committed, whether the perſons to be tried be 
in gao} or not in gaol. VVV 

(3) A commiſſion or writ of 17% prius, directed to the judges and 


The circuit 
commuſſuns. 


clerk of afſize, by which civil cauſes brought * to iſie in the courts 
above, are tried in the vacation by a jury of twelve men of the county 


where the cauſe of action ariſes; and on return of the verdict cf the 
jury to the court above, the judges there ge judoment. 


— So 4 


(4) A commiſſion of the peace in every county of their eir- 
clit. 1 | | „„ | . 
3. By the precept for the general gaol delivery 
abovementioned, the ſheriff is commanded to attend 
there in perſon, with his under-{heriff; and to give 
notice to all juſtices of the peace, mayors, coroners, 
eſcheators, ſtewards, and alſo to all chief conſtables | 
and bailiffs of hundreds and Jiberties, that they be then and there in 


y 7 0 | 8 
neriffs, juf- 
tices, and others 
to attend there. 


their own perſons with their rolls, records, indictments, and other 


remembrances, to do thoſe things which to their offices in that behalf 
appertain to be done. „ Oe : 

By virtue whereof, all juſtices of the peace, mayors, and others 
abovementioned, of that county where the judges have their aſſizes, 


ae bound to be preſent ; and if they mike default, without lawful im- 


pediment, the judges may ſet a fine upon them for their neglect. 
Grown, Circ. Comp. 4. 8 5 1 | | 


4. Alto, by ancient cuſtom (that is, by the com- 


mon law of the land) before the coming of the Cor flahles Pre. 


Judees, the high conſtables iſſue their warrants to the 
petty conſtables, to make preſentments of all crimes | 
ind offences cognizable at the aftizes; to the intent (as it ſeemeth) 
that the judges thereby may have a general information and know- 
ledge, how the peace hath been kept: which preſentments being deli- 
vered to the high conſtables, are by them delivered into court, and 
make up part of the rolls, and other remembrances abovementioned. 


fe utment. 


Which 


I 


Which ſaid warrants of the high conſtables perhaps may be bes 
drawn upon the words of the commiſſion of oyer and terminer, which 
js the largeſt of all the five commiſſions abovementioned : And the 
the form thereof may be thus: l 2880 


WMWoeſtmorland, 


EFaſt Ward. 0 To the conſtable of — 


— in the ſaid county. 
* HES E are to require you the ſaid conflable, in his majgſty's nam, 
= to make out a preſentment in writing of all treaſons, miſpriſuns of 
treaſons, inſurrections, rebellions; counterfeitings, clippings, waſhings, 
Jae coinings, and other falſities of the money of Great Britain, and 
4+ 1 ther kingdoms and dominions whatſoever z and of ail the murders, fil. 
+ / mics, * manſlaughters, killings, burglaries, rapes of women, unlawfy] 
meetings and conventicles, unlawful uttering of words, aſſemblies, mil. 
prifeons, confederacies, falſe allegations, treſpaſſes, riots, routs, retentions 
eſcapes, contempts, faiſities, neghgences, concealments, maintenance, uf. 
preſſions, champerty, deceits, and all other evil doings, offences and in- 
juries whatſrever , and alſo the acceſſaries of them; by whomſoever, an 
in what manner ſoever, done, committed or perpetrated, within your cm. T 
ftablewick. Which ſaid preſentment ſo made in writing as aforeſai, f 
and ſigned by you, you are to deliver to me at — in the ſaid court, ¶ be 
077 = Lie ——— day of ——— at the hour of ——— in the fore. ll 
noon of the ſame day, that I may have the ſaid preſentment ready 10% 3 
delivered to his ſaid majeſty*s juſtices of oyer and terminer and general 
aol delivery at the next aſſixes to be holden jor the ſuid county, Heren Ml © 
Jail you not, as you will anſwer the contrary at your peril, Given un. fel 
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der my hand, the ——— day of . — iu the year of our Lord ——, 5 
. John Bowneſs, Hin Conſtable. 5 
fl: : e 5, Whereas the courts of aſſiſe, nifi prius, oyer n 
11050 In what caſos and terminer, and gaol delivery, for ſeveral counties 
„ the judges may at large, are often held in or near cities or towns that 
. act, thy out of are counties of themſelves, and at the fame time with 
W the proper the like courts fer the ſaid cities or towns; and incon- 
Ms cbunty. veniencies frequently ariſe in tranſacting the bufinels of 
1 ET the ſeveral courts, for that the lodgings of the judges 
0 are ſituate either only in the county at large, or only in the county of il 4 
Thi | ſuch city or town; it is therefore enacted, that whenever the faid courts 2 
' for any county at large ſhall be held in or near any city or town which 
48 is alſo a county of itſelf, with the like or any of the like courts for the 
1 Jaid city or town, the lodgings of the judges ſhall be conſtrued and ta- 
Wl | Een to be fituate both within the county at large, and alſo within the 
5 erounty of ſuch city or town, for tranſacting the buſineſs of the aſſizes 
1 for fuch county at large, and for the county of ſuch city or town dur- I 
| nn. the time that ſuch judge or judges ſhall continue therein for the e. 
5 elution of their ſeveral commiiſions. 19 G. 3, c. 54. . 70. a 
5 5 Tel ; 


— 


— 
I 


— — 8 — — 
— 3 Pe. 

— * — — 
1 — — 
_—_— E. — 5 — 


—<—_— 

— 
— 3 

Ig 


ame, 


As of 


"neral 
[ere 
1 In. 
ble. 
 oyer 
Unt!es 
S that 
with 
ncon- 
1els Of 
udges 
ty of 
courts 
which 
or the 
ad ta- 
n the 
aſſizes 
1 dur- 
16 A- 


CH. 


ATTACHMENT. 
HIS word, as a law term, we have immediately from the French 


the Spaniſh attacar; and the Saxon fæcan, to take. 
which for the moſt part all courts of record generally, but more eſpeci- 


Haw. 141. Po . 
; But in the caſe of K. and Bartlett, H. 8 C. 2. it is faid that gene- 
rally the ſeſſions have not a power to award an attachment; but the 
court ſaid, they would not determine how it would have been, if they 
had committed the perſon for contempt: but the ordinary and proper 
method is, by indictment. 2 S/. Ca. 176. 


4TTAINDE R. 


man is ſaid to be convicted before he hath judgment, as if a man 
be convicted by verdict or confeſſion, and when he hath his judgment 


CEE 5 3 | 

That is to ſay, his blood is become (attinctus) tainted, ſtained, or 
corrupted : inſomuch that by the common law, in caſes of treaſon or 
felony, his children or other kindred cannot inherit his eſtate, nor his 
wife claim her dower ; and the ſame cannot be reſtored or faved, but 
by act of parliament ; and therefore in divers inſtances, there is a ſpe- 
cal proviſion by act of parliament, that fach or fuch an attainder ſhall 


ally thoſe of We/tminſter-hall, and above all the court of King's bench 
joy proceed in a ſummary manner, according to their diſcretion. 


HE difference between a man attainted and convicted is, that 2 


upon the verdict or confeſſion, then he is faid to be attainted. I I/. 


attacher, to tye, or make faſt. The Italian word is attacare; 


* ]t ſignifieth the taking of a man's body by commandment of a writ 7 7 $ 
or precept 3 and is properly grantable in caſes of contempts, againſt | 


not work corruption of blood, loſs of dower, nor diſherifon of heirs. 


4 r 1 4 f N 


TTAINT is a writ that lieth, where a falſe verdi& in a court 


of record, upon an iſſue joined by the parties, is given. 1 1/2. 


204. Which is treated of under title JURORS. 


FV I RP. 29 i on 

1. A* attorney is one who is appointed to do 
A any thing in the turn, ſtead, or place of 
Mother. 1 e 5 — 
n 2. No attorney or ſolicitor ſhall be capable to con- 
* or be a juſtice of the peace, during ſuch time 
55 he ſhall continue in the buſineſs and practice of an 
Attorney or lolicitor,-But this not to extend to 9 


I ho. 


as attorney. 


Juſtice of the 


peace not io act 


119 


city 


1 
0 
| 


ATTORNET, 


city or town being a county of itſelf, nor to any city, town, or liberty, 
having Jaſtices of their own. 5 G. 2. c. 18. 

| No under-ſherift, ſheriff's clerk, receiver, nor 
Under-fheriff. ſheriff”s bail ﬀ, thall be attorney in the King's Courts, 
; T during the time ou he is in office with any fuch 


1 ſheriff, 1 H. | 
Steward of a 4. No Reward, "batlif, nor miniſter of lords of 
franchiſe. | franchiſes, which have return of writs, ſhall be attor. 


ney in any plea within the franchiſe or bailiwick, 

| whereof he ſhall be officer. 4 H. 4. c. 19. 
Recnſe mt. 6. No recufant convict fall practiſe as an attorney 

or ſolicitor; on pain of 1o0l. half to the king, and 

half to him that ſhall fue. 3 5. . 

Perſins convift= 6. If any perſon, who hath been convicted of for- 
ed of ' barratry, gery, perjury, or ſubornation of perjury, or common 
oer other crime. barratry, ſhall practiſe as an attorney or {olicitor ; he 
ſhall be tranſported for ſeven years. 12 C. c. 29. / h. 


To be Jr far 7. No perion flall act as attorney or ſolicitor, un- 
$5 years. less he ſhall have been bound for five ow 2 6. 2. 
. ee 
Affaauit tobe 38. And evety perſon bond to forve is cler 00 any 
made thereof. attorney or ſolicitor, ſhall within three months caufe 


| an affidavit to he made of the actual execution of the 
contract; in which affidavit ſhall be ſpecified, the name of the attorney 
and ſolicitor and of the perſon ſo bound, their places of abode, and the 
day of the date of ſuch contract: ſuch affidavit to be filed within the 
ſaid time, jn the court where the attorney” or Jolicitor is inrolle. 
22 C. 2. c. 4b. /. 3 
But there is erally an indemnifying clauſe in ſome at every two 
or three years, for relief of perſons who have omitted to cauſe ſuch ath- 
davits to he made and filed, provided they cauſe the ſame to be done 
within a time therein limited. 
And no perſon ſo bound ſhall be admitted or inrolled an attorney 0. 


* I 20 folicitor, before ſuch aſſidavit ſo tiled {hall * be produced and deen read 


in court. 22 G. „ | 

8 And ſuch clerk ſhall, during the whole time of 

Actual fore -ice ſervice ſpecified in the contract, continue and be aclu- 

for the whole ally employed by ſuch attorney or ſolicitor or his 

5 Wart. agent, in the proper buſineſs of an attorney or tolici- 
oy [pe 22 ©: 4:46; /. 8. 5 

Provided, that if the maſter ſhall BA or diſcontinue his practice, or i 
the contract ſhall by conſent be cancelled, or ſuch clerk be diſcharged 
by order of court the clerk may be bound, during the reſidue of the 
term to another maſter: fo as athdavit be made and filed as aforeſaid 
of the execution of ſuch ſecond or other contract. /. 9. 

And ſuch Clerk, before he thall be admitted attorney or ſolicito! 
Mall cauſe an affidavit of himſelf, or of the attorney or folicitor © 
whom he was bound, to be made and filed as aforeſaid, that he bath 
actually and really ſerved and been employed by ſuch practifing attor- 
ney cor ſolicitor or his — during che laid Whole term of five 2 


. 10. 


10. On: 


OY FJ 181 4s = 1 * 
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„ One 


and a judge of the other courts of equity reſpec- 


-druple 408. 


tor, for or in expectation of any gain or reward, 


iv, or great ſeſſions in Wales, o 


ATTORNEY. 


10. One of the judges in the courts of law, and 
the maſter of the rolls, or two maſters in chancery, 


Stoenr:; ng and 
an 161, 


tively, ſhall examine any perſon touching his firneſs 
and capacity to be an attorney or folicitor : and if approved of, he | 
ſhall be ſworn in open court, and admitted and inrolled, without fec, | 
except IS. for Fare gin the oath. Which admiſiion (on a qua- 1 
ſtamp) ſhall be ſigned, and delivered to him. 2 C. 2. 
6. 23. / 4 5, 6. ; | 

And the aitorney's oath ſhall be this: & I A. B. do fi wear, that * 
« will truly and honeſtly demean myſelf in the practice of an attor 
« ney, according to the beſt of my knowledge and MANY | ; fo help 
« me God.“ ＋ * 

The ſolicitor's oath; & T A. B. do ſwear, that I will truly and 
« honeſtly demean my felf in the practice of a ſolicitor, according to 
« the beſt of my knowledge and ability; ſo help me God,” / 14. 

11. If any perſon ſhall act as attorney or folici- 


. c 


Pen. alty | of 447. 
7779 22 0 11 
7 alle 4. 


without being admitted and inrolled as aforefaid : he 
ſhall forfeit 50l. and be incapable to act for the fu- 
ture: The ſaid penalty to be recovered in any of the 
courts of record at Maſiminſter, or in the counties palatine reſpeRive- 
or at the aſſizes or ſeſſions, by any per- 
ſon who {hail fue for the fame within 12 months, together * with treble 55 
coſts ; and no proceedings thereupon ſhall be removed before Ju'gments | = 
or ſtayed by any certiorari or other writ. 2 FT 
And by the 7 & 8 W. c. 24. Any attorney or {olicitor, Acting as ro 
ſuch, before he hath taken the oaths and ſubſcribed the declaration, 
as Other perſons qualifying for offices, ſhall incur a praimunire. 
12. And every attorney or ſolicitor practiſing in 
any court holding pleas for 40s. or upwards, thall Zicexce. 
make out a certificate of his admiſſion, inrolment, or | ED 
regiiter, for which he ſhall pay a ſtanip duty, ir within the bills os 
mortality of 51. elſewhere 21. the fame to be renewed annually ten days 
at leaſt before the end of the year, on pain of forfeming 5:1, to be ; 
recovered in the courts at . ntinſier, 25 C. 3. c. 80. /. 1, 7. 2 
The faid duties to be under the n range mem of the eclauiuitlioners N 
of t] The ſtamp duties. /. 2. ER Eye 
13, No attorney or ſolicitor ſhall have more ©2492 


243g than. 
tan two clerks at any one time.” 2 C. 2. c. 23. : 
5 12 5 | AJ Cie Es. 


3 
þÞ 4 
12 


Ex xcept the prothonotaries in the common Pleas, and the ſecon- 
dry in the king's bench, and the ſeveral prothonatorics in the coun- 
ex palatine, and great ſeſſions in Wales; dach of whom may have 
lire, who ſhall be bound and ſerve for kick time as aforeſald, and 
Canmned, admitted, and e as Other PRrivzts who have ierved. 
0 a ſworn attorney. / 10. | 
14. A fworn attorney may, on exammation as Attorney may be 
Aoreleid, be adintted, frorn, and inviicd a ſoli- aemnitted a jolts 


it 1+ } : i . * 
ton, m ally of tlie Courts of equity, Without ICY (147's 


By amr . 2 G. 2 "of * 20. 


4 8 . 1 
er. l. i N = . In 


1 


ATTORNET. 


Seliciter may be x8; In like manner, a from ſolicitor may be 


18. And any perſon, who hath been admitted an 
May aft in in- attorney in any of his majeſty's courts of record at 
ferior courts x Weſtminſter, ſhall be capable of being admitted to W © 
record, Ptractiſe as an attorney in any inferior court of re. , 
cord; provided he * be in all other reſpects qualified 


erte an at. admitted, ſworn, and inrolled an attorney in the C 
715 8 bench or common — 23 G. 2. c. 20. 
e 15. | i 
Mey " 1 a 16. So allo, : a Neun ſolicitor i in an ny of the courts | 
Ay OE” TOES. equity may, on examination as aforeſaid, be ad. 
8 mitted, ſworn, and inrolled, in any other court of b 
9 equity, without fee or ſtamp. 2 C. 2.c. 23. f. 21. 
e 17. And any attorney or ſolicitor in any of the f 
Hay aft in the courts reſpectively, may, with the conſent in writing : 
name of any of an attorney in any other court, in the name of 
other attorney. ſuch attorney, fue out any proceſs, and carry on [ 
any ſuit, in ſuch court; notwithſtanding he is not 
fworn and admitted to be an attorney of ſuch court. 2 G. 2, ; 
e243 . . 
ſ 


8 5 according to the cuſtom of ſuch inferior court. 6 C. 2. c. 27, n 
= 19. No perſon ſhall act as attorney, ſolicitor, or 
Perſons ungua-. agent at any general or quarter ſeſſions of the peace, n 
 lified not to get without being duly inrolled ; on pain of Fol. to him b 
72 the fe of ons. Who ſhall ſue in twelve months, with treble coſts; | 

and if any attorney or ſolicitor ſhall permit him to f 
wake: uſe of his name in ſuch leſſions, he ſhall forfeit 50. in like - 
manner. 22 C. 2. c. 46. . 6 t 
And no clerk of the peace or his deputy, or any under-ſheriff or 0 
his deputy, ſhall act as ſolicitor, attorney, or agent, at any general or Y 
quarter ſeſſions of the peace of the county or place where he hall 
execute his faid office FO on 1 of Sol. in like man- | 
ner, ＋ 14. N 
20. A per ſon aQing AS attorney or Golicinar in the . 

M. in the county court, without having been legally admitted; . 
county court. thall forfeit 20l. with coſts, to him who ſhall ſue in 1 
22 months in any of his e s courts of record, ? 
1 F. . , 1% „ L 
5 21. An 5 in reſpect of his nds at f 
P eine the court, cannot be preſſed for a ſoldier, Comyn's g 
| Dig. Attorney. But he is not privileged from ferr- 


ing in the militia or inding a ſubſtitute in his ſtead. Blackſtone's 
"Rep; IIT7: © 

An attorney ſhall not be made conſtable, though there be x 
cuſtom that every inhabitant ſhall be choſen in his turn. Comyn's 1b, 

And, in general, it is faid, that he ſhall not be elected into ally 
other office, againſt his will ; as to the office of overſeer of the poor; 
or churchwarden, or any office within a borough. id. 

So he ſhall not be choſen collector of the lord's rent within a ma- 
nor, where it is copyhold; though it he part of his tenure. 10. 
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So he ſhall not be amerced for not doing his ſuit at the lord's 
court, when his attendance at Weſtminſter is required. id. 

In the caſe of the corporation of Nyrwich v. Berry 7. 7. G. 3. 
it was determined, that an attorney ought to have his privilege 
allowed from executing the office of ſheriff, It was obſerved, that 
the conteſt was not between the city of Norwich and the attorney, 
but between the city of Norwich and the court of common pleas ; 
that the privilege of the court was the matter in queſtion, which has 
exiſted as long as the court ; and the crawn could not, by a charter 
granted to a corporation, take it away, Burr. Mansf. 2109. 


* If an attorney be denied his privilege, he may have a writ of * 1 23 


privilege for his diſcharge. 2 Haw. 63. 

22. If any attorney be notoriouſly found in an 
default, of record, or otherwiſe ; he ſhall forfwear M ſeehaviour. 
the court, and never after be received to make any 
ſuit in any court of the king. 4 H. 4. c. 18. - 

And therefore, where an attorney ſued out a capias, without an 
original ; he was ſtruck out of the rol}, and ſworn, that he be not an 
attorney in any of the king's courts. "Comet s Dig. Attorney. | 

So an attorney, who gave names to the ſheriff to be returned upon. 
a jury, was caſt over the bar. id. 

So if he takes money of his client, and aferwants wholly refuſes 


to intermeddle with his buſineſs 3 he ſhall be ſtruck out of the 


PA 

If he refuſes a re-delivery of writings intruſted to his peruſal, though 
ſome of them concern himſelf principally ; the court, upon motion, 
will compe! him to re-deliver them, on payment of all due to him in 
the cauſe for which they were delivered ; for if the writings were 
delivered for a ſpecial purpoſe, he {hall not detain them for another de- 
mand. id. 

And tlie court will award an attachment againſt him, for bad and 
fraudulent practice; and he ſhall pay coſts thereupon, or ſhall be 
committed: But an attachment will not be granted before a day al- 
lowed to ſhew cauſe. 1d. 

23. No at: .orney or ſolicitor, being A priſoner, RS ne 
in his own name, or in the name of any other at- Adding when 
torney, during his confinement, ſue out any writ or under confinc- 
proceſs, or commence any action; on pain that ſuch ment. 
proceedings ſhall be void, and he ſhall be incapaci- | 
tated to act as attorney or ſolicitor for the future; EY any attorney 
or ſolicitor permitting or impowering him to do fo in his name, hall 
be in like manner incapacitated. 12 C. 2. c. 13. / 9. 

Provided, that ſuch perſon ſo confined may carry on or wank? 
ny ſuit commenced before his confinement. /. 10. 

24, Every writ or proceſs for arreſting the body, 
and every writ of execution, or ſome label annexed 
to ſuch writ or proceſs, and every warrant to be 
made out thereupon, thall be ſubſcribed or indorſed 
with the name of the attorney, clerk in court, or p roceſs y 
0 3 and where ſuch perſon ſhall not be immediately employed 

by the Plaine 7, then alſo with the name of tlie attorney or ſolicitor 

NA immediately 


Name to be in- 
feribed 02 :.. - 
writs or other 


12 


mY the defendant ſhall be ſubſcribed or indorſed, 
attorney or ſolicitor immediately employed. 


ATTORN E r. 


immediately employed: 40 every copy F 2 vrt to be ſerved on 


with the name of the 
£6 26 23. „ 


But the not ſubſcribing or indorſing the name of the attorney, 
clerk in court, or ſolicitor, on the warrant made out on the proceß, 
ſhall not vitiate the fame; provided the writ be ſubſcribed or indorſed; 
but the ſheriff making out ſuch warrant, and not ſubſcribing or in- 


dorſing Bas 
ſued or 


Par eh 


ng e 
2 


by the e out of which the proceſs iſſued, half to the king, 
half to the party aggrieved by ſuch omiſſion. 


ho 
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e name of the attorney, clerk in court, or ſolicitor, wha 
ame, ſhall forfeit 51. to be aſſeſſed upon him as a fine, 


Aalinę for 2 
perſon © eg. 


4 fied. 


and 
12 C. 2. c. 13. 74 

25. any ſworn attorney or ſolicitor ſhall ba 
ingly act as agent for any perſon not qualified ; he 
ſhail, on proof thereof to the court in a ſummary 
way, be ftrack off the roll and incapacitated ; and 
ſuch unqualified perion ſhall be committed to the 


pr fon of the court, for any time not exceeding one year. 22 C. 2, 


| c. 46. 7 11. 


| Suffering a perſon 
el ied to att 
mn his NG, 


| 26. If any 10 attorney hall knowingly ſuffer 
any pe ron not being a ſworn attorney or ſolici- 
tor, to act in his name; * ſhall be incapable to 

vo as an attorney. 2 C. 2. c. 23. f. 17. 
If any attorney or ſolicitor fall willingly delay 


Suffering wilful his. Client's ſit, to work his own gain; the party 


6 


grieved ſhall have his action for the ſame, and reco- 
ver coſts and treble damages; and the ſaid attorney 


er ſol: tor g ſhall be aiſcharged from being an Arey or ſolicitor any 
3 


4 Mor = 


in the caſe of Ruffe/ ane! 
. a priſoner, the 


F Q + 


wart, HM. 6 6. = he aefondant 


FY 
of 
's attorney had neglected to charge him 


p! aint! 4 


a 4s + 


 CUILOUY within he time limited for his diſcharge pon common bail; 
hereupon the plaintiff brovght an action ayanſt the attorney, a 
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revaVe red agairit him 1 


bil: Ul 


clients with their foes or charges. 


— — 


5001. damages. Burr. Mauansff I 788. 

29. All attornict and ſolicitors tall give 2 true 

mo Meir clients ſubſcribed with their own 

hands and before they. HEH charge their 
7 — ; 

8 3 ve C. "$a : 

20. And if any attorney or lolicitor {hall demand 


names: ' 


by his by il ary other ſum of money, or allowance 


upon his account of any money, which he hath not 


laid out; ihe © Party g grieved ſhall have his action for 


3 recover cs and treble damages; and fuch around 
hall be diſcharged and incapacitated. 


e 

30. No attorney or ſolicitor hall ſue for reco- 
very of nis tees, until after one month from the 
time of delwering the bill ſigned. 2 G. 2. C. 23. / 23 
And the client, on fubmiſfon to pay tho wire 
ſum th. if. 014, Taxation 1 i] appear due, may have the 
bil. taxed | oO the pr oper officer. And if the att: e 
Darty charged, having due notice, ſhall not attend 


* 71, 
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no ſuit ſhall be commenced for the ſaid es fake the taxation. ) And 


| on taxation and ſettlement of the bill, the party (hall forthwith pay to 


the faid attorney or ſolicitor, or to any perſon by him authorized who 
ſhall be preſent at the taxation, or otherwiſe as the court ſhall direct, 

the whole ſum that ſhall be found due; and in default thereof, the 
party ſhall be liable to an attachment, or to ſuch proceedings at the dlec- 


tion of the attorney or ſolicitor as the party ſhall be otherwiſe liable to 


by law. And if it appear on the taxation, that the attorney or ſolicitor 
bath been overpaid ; he ſhall forthwith refund, on pain of attachment, 
or ſuch other proceedings as aforeſaid. If the bill taxed be leſs by a 
fxth part than the bill delivered; the attorney or ſolicitor ſhall pay the 
coſts of taxation : Put if it hall not be leſs, the court ſhall charge the 
attorney or client according to their difcretion. 2 G. 2. c. 23. 7 2% 

Provided, that the faid act ſhall not extend to any bill of fees due 


| from any attorney or ſolicitor, to any other attorney or ſolicitor or clerk 
in court; but they may uſe ſuch remedies for the recovery. thereof, as 


they might have done before the making of the ſaid act. 12 25 2. 
. I3. 55 0. 

22. In ſome caſes the attorney himſelf ſhall be lia- 
ble to pay coſts. As in the caſe of the King and In cut caſe the 


Fielding, M. 32, G. 2. On ſhewing cauſe why an attorney himſelf 
information ſhould not be granted acainſt Mr. F 1 . Jour?” hay N 
ine, for 2 miſdemeanour in his office of a wultice k 

the peace; the complaint appeared to be frivolous and vexatious : ſo 
that the juſtice ought to have the coſts he had been put to in defending; 
himſelf againſt it. The only queſtion was, who ſhould pay them.— 


The complaint was made on a joint affidavit made by the proſecutor 


lone Tay{r), and his attorney (Mr. Callaghan.) Which attorney 


(as was proved on oath) had alio declared, that if it ſhould coſt him 


lool. he would lay Fie/ding by the heels. It was ſtrongly urged on 


the behalf of Mr. Cal, aghan, that it would be a very great d ſcourage- 
ment to attornies, in the courſe of their practice, if they were to be 
made perſonally liable to coſts, in caſe their clients motions ſhould not 
fcceed; which motions s they had engaged in, at the application of their 
cents, and upon facts repreſented to them by their clients, 


Juipect to be otherwiſe ; and that it would be ſtill more hard pon them, 
0 60 this without hearing what they coud urge in their awri defence. 
But the court were clear and una 

m. joke and ought to do it; becauſe Mr. C 
roſecutor, by joining in the original dri of complaint ; but had 
0 N eily declared, that if it ſhould coſt him 1001. he would lay 
Laing by the heels, "Therefore they diſcharged the rule with cots, 
obe paid by Mr. Taylor and Mr. Cutie han. Burrow WW, Mansficld 654. 
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8 Tj is judged not | foreign to the office of a keeper of the peace, th 
have ſome knowledge of the law contained under 1 title: Con. 
cerning which we will _ | 


J. N bat king! may be ſubmitted. 70 arbitration, 
II. The feveral tends 6 of ſubmiſſion to arbitration, | 
III. The award; and therein what That be _— a go award, 
| aud what not. | 


4. TFhat things may be ſubmitted to arbitration. 
Halions Perſenal. 1. It is held clearly, that all matters of controve 
either of fact or of a right in things and actions per, 
ſonal and uncertain, may be ſubmitted (o arbitration. 9 Co. 78. 
* Nieser of freehold, or any right and title to a 
freehold, cannot be ſubmitted to arbitrament ; for a 
freehold is not transferrable from one to another, 
without livery and ſeiſin: Yet if there be a ſubmiſſion 


Haters s 
Freehold. 


concerning the right, title, or poſſeſſion of lands and tenements, and | 


the paities enter into mutual bonds, to ſtand to the award made relat- 
ing to them, they forfeit their bonds unleſs they obey it, 1 Koll. Au. 
242, 244. Read. Arb. Word, b. 4. c. 3. 

So if the condition of an obligation is, to ſtand to an award touching 
lands; and the arbitrator awards the land to one, and that the other 
hall releaſe to him: if he doth not Ts the eee is forteited, 
I Bac. Abr. Arbitrament. _ 

* But if the arbitrator awards the land to one, it ſeems the obligation 
is not forfeited, tho' the other do not convey to him to make him a 
1 title; for the arbitrator hath not awarded any act to be done by 
the party, and the award itſelf cannot transfer the right, and ſo muſt 
be void, and then the condition of the obligation cannot be forfeited: 
for the awarding the land to ons cannot be expounded, that the other 
| ſhall infeoff him. Id. 

And altho' there be no bend, yet if the abitr ator do 1 15 that the 
one ſhell rccoff the other; it ſeems that an action on the caſe may be 


maintained for not doing it: for the award in itſelf is as good As if 


there vre a bond, and then there is the ſame reaſon an action ſhould 
lie, as that the << ei of the obligation ſhould be forfeited; for if 
fuck, an award were void, then the condition of the obligation to per- 
form could not be bi oken. 1d. 

In {ke wenne, an annuity is not determinzble by award; for it is 
reckoncd in nature of a frechold, and liereſore cannot pals without the 
- decd cf th Pat _ 1. 

So a £67 ite cannot be PRA by award ; for a freehold cannot pr 
(as woe id, ont Kr and ſeiſin. id. | 
oo het been doubice; whether leafes for years, I ng chattels 7e, 
vic he transferred by averd; therefore it ſeeriis fafe! t, when the contro- 
Di y rates to theſe, thet the parties Le bound in mw tua! obligations fo 


pejorm tlie award ; and then, f < the Abitrators award, tat "cnc {hal 
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aſſign or transfer the leaſe to the other; if he refuſeth, he forfeits his 
obligation. id. 55 . „ 
Debts on arrearages of accounts before auditors, 


ſhall not be diſcharged by award; becauſe it appears cord. 
of record, and muſt be diſcharged by matters of as 
high a nature. 1 Bac. Abr. Arbitrament.. ” - 3 
4. Debts due by ſpecialty cannot be diſcharged by Delts due by 


a bare award; but if the ſubmiſſion was by bond, ſpecialty. 

the award would be a good bar; for one ſpecialty may 

be diſſolved by another. 1 Bac. Abr. Arbitrament. 
5. A certain and fixed debt is not diſcharged by an 

award ; for the end and deſign of an arbitration 1s, to 

reduce uncertain debts and duties to a certainty : and to award a man a 

certain debt, is to give him no more, nor do any greater thing for him, 


than was done before; for now he can have but an action, and that he 


might have before ; and to give him leſs than he had before, is to do him 

z manifeſt injuſtice, which the arbitrator cannot do. 1 Bac. Abr. 

Arbitrament. _ 3j . 
But if 20l. be due to a man, and he and another ſubmit all perſo- 


nal things to arbitration ; there, if the arbitrator * award 10). it is a * 
good award: becauſe there were other uncertain things ſubmitted, and 
the arbitrator had conſideration of all, and ſet one againſt the other in 


making the award; fo as perhaps the debt of 201, was diminiſhed, in 
conſideration of ſome treſpaſſes done by him to the other party. d. 

6. Criminal matters, as treaſons, murders, felonies, 
and other offences indictable at the ſuit of the king, 


cannot be ſubmitted to arbitrament; for it is for the 


Matters of re- 


A thing certain. 


Criminal offen= 


good of the commonwealth, that ſuch offenders be made known and 


puniſhed : and the king in ſuch caſes is a party 
parties cannot undertake. 


ſuch bonds. x Bac. Abr. Arbitrament 5 
But if the party injured proceeds by way of action, as he may in aſ- 


laults and batteries, libels, and the like; the damages he ſuſtained or 


expects to recover, may be ſubmitted to arbitration: for in ſuch caſe 
the action is for himſelf, and not for the king. Compleat Arbitrator. 28. 
7. Alſo matrimonial cauſes, or any thing concern- 1 = n | 
ng the contract or diſſolution of marriage, cannot be 1 
ſubmitted to arbitrament. 1 RolPs Abr. 252. . 1 
But the damages a perſon ſuſtained by a promiſe of marriage, or any 
lng relating to a marriage portion, may be ſubmitted. 16 Ed. 4. 2. 


II. The ſeveral kinds of ſubmiſſion to arbitration. 


1. A ſubmiſſion by words 1s good, and the party in 
Whoſe tavour the award is made, hath a remedy to 
e 2 performance of it: Yet it is not expedient that any ſubmiſſion 
; ould be by parol, becauſe the party may revoke it at pleaſure, at any 

me before the award made, and that by word likewiſe ; and the judges 


By parol. 


wil NR | __ | | n . 1 | 
rarely enforce the performance of an award, when either the fub- 


miſſion 


„ for whom the other 
And altho' the ſubmiſſion be by bond, yet 
the obligation is void; and the parties may be puniſhed for entring into 
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million or the awerd is by parol, bee: aſe it bays ſo great 2 foundi. 
tion for perjury. Compl. Arb. 21. 
| 1 2. Submiſſion may alſo be by covenant ; but thi 
By covenant, method is ſeldom uſed: for tho? it contains th 
| | fame certainty with a bond, yet the method of jy. 
ing on a covenant is different, and more difficult than in fun 
on a bond. Compl. Arb. 7, 46. | 
Ey rue of court: 3. Submiſſion. by TY if Hu! (A) 18 m i 
purſuance of the ſtatute 9 & 10 . c. 1 5. Which 
 enafteth as follows: | 

*129 * It ſhall be lawful for all merchants and traders, 480 others de. 
ſiring to end any controverſy, ſuit, or quarrel (for which there 5 
no other remedy but by per ſonal action, or ſuit i in equity) by a. 
bitration, to agree that their ſubmiſſion to the award or um pirage 
be made a rule of any of his majeſty's courts of record, which 
the parties ſhall chooſe, and to infert ſuch agreement in their ſub- 
miſſion, or the condition of the bond or promile, whereby they ſubmit 
themſclves: Which agreement being 0 made and inſerted in their 
ſubmiſſion or promiſe, or condition of their reips ive bonds, hal 
or may, on Producing an affidavit thereof, made by the witneſſes 
" thereunts, or any one of them, in the court of which the ſame is 
agreed to be mace a rule, and reading and filing the faid affidavit in 
court, be entred of record in ſuch court: and a rule ſhall thereupon 
be made by the ſaid court, that the parties ihall ſubmit to, and finaly 
be concluded by ſuch arbitration or umpirage ; and in caſe of diſched: 
ence to ſuch arbitration or umpirage, the party neglecting or refuſing 
to perform the ſame, or any part _thereo!, ſhall be ſubject to all the 
1 of contemning a 1 of court; and the court on motion 
ſhall ifſue procets accordingly; which proceſs ſhall not be Ropped or 
_ delaved in its execution, by any order of any other court of law of 
equity, unleſs it ſhall he made appear on oath to ſuch court, that the 
arbitrators or umpire miſbehaved theinfeives, and that ſuch award 

was 5 by corruption, or other undue mcans, 

And this is allowed 10 be the moſt expeditious way; and the 
method is to get a counſel to move in any of the courts to heve ii 
made a rule, which in ſucli caſe is never denied: and then the party 

is liable to the ſame penalties that he would be for diſobeying ay 
Other -tale- of court. Gombl. Arb. G, 7. 
5 4. Or laſtly, the fubmiſſion may be by bond (B) 

BF Loud. In which caſe each party mult give to the other i 

bond ; which bond, and condition, muit contain ex- 

Actly the fame word s, only changing the names of the partics. And 
the penalty of the bond ſhould at Icalt be the value of the thing fub- 
mitted; fo that the party may rather abide by the award, tan forfeit 

206 obligation, Compl. Arb. 46. 

Aid un deute 2 fabraiſſion by bond in ſome reſpects, exceeds 
2 Hub Ton by rule of court : for an award made purſuaiit to bonds 
Of boſon, may bind the parties executors ; but if the party wii0 

retuſes to perform an award made Pürſdaut to a rule of court, fla 
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carried on * by attachment, the remedy being loſt, the award is lot fx 30 


likewiſe. Compl. Arb. 34. 

5. Sometimes the ſubmiſſion is both by bond and 

rule of court, by adding the parties conſent at the Both by bend 
bottom of the condition of the bond; and this is ſtill and rule of 
the beſt way, for then the party may proceed which court. 
way he pleaſes : and it is faid, that he may proceed 

both ways; that is to ſay, both on the bond, and have an attachment 
likewiſe for the contempt. 1 Salk. 7%. 3 
6. It hath been uſual alſo of late years, to inſert | 

in the ſubmiſſion a clauſe that no hill in equity ſhall RHriction 

be filed againſt the arbitrators : which reſtriction will againſt filing a 
be a bar againſt ſuch bill being brought. As in the bill in equity. 
caſe of Lingood and Cropcher, Aug. 55 1742; One | 
condition of the ſubmiſſion was, that the parties ſhould be reſtrain- 
ed from preferring a bill in equity againſt the arbitrators. And on a 
bill being brought, the ſubmiſſion was pleaded in bar. And by the 
lord chancellor Hordwicke : the plea muſt be allowed. And he men- 


tioned a cafe of one Mr. Robins in lord chancellor King's time, who | 


being appointed arbitrator by the court, accepted of it with a proviſo 
that the parties would enter into a rule not to bring a bill in equity, 
which was done accordingly : notwithſtanding which, the party againſt 
whom the award was made brought a bill againſt the arbitrator, and 
charged corruption and partiality. Upon which Mr, Robins moved, 
that he might be ſtruck out 3 being a party to the cauſe. His 
lordſhip granted the motion, and ſaid it would be a very great 


hardſhip upon arbitrators if they ſhould be harraſſed with ſuits, and 


the allowing them to be liable to ſuch ſuits would effectually diſcou- 
rage perſons of worth from accepting the office of arbitrators. And 
therefore he ſtruck him out from being a party. 2 Athyns, 395. 
7. But in which way ſoever the ſubmiſſion 8 
made, the ſame nevertheleſs may be reyoked, tho' Ilhether the 
made irrevocable by the ſtrongeſt words; for a man 
cannot by his own act, make ſuch authority or power be counter- 
not countermandable; which by the law and in its manded. = 
own nature is countermandable. 8 C. 82. x, 


* 


which are, that he ſhall ſtand to and abide the award. And if he 


revokes he muſt. likewiſe give notice of the revocation; and jf the 


ſubmiſſion may | 


But if the ſubmiſſion be by bond, if the party revokes, he forfcits 
his obligation, for that he hath broken the words af the condition, 


/ / ant he jn ring: B 


1 And if the ſubmiſſion be made a rule of court, purſuant to the 
at ot Parliamen 
grant an attachment. Compl. Arb. 82. SE 

But if the ſubmifſio1 be by word, the party may reroke at plea- 


2 
79S. 4 e | ane * 131 
parliament ; if either of the parties revgkes, the court Will 


ivre, and he forfeits nothing; but he muſt in this cue likewite give 


notice of the revocation, tho it need not be in writing: and the 
975 muſt be to the arbitrators themtel;es, 8 . B2. 
VSI. I. „ 5 


4 * A R . ä 


III. The award (C); and ther ein 8 + Pell be deemed a good 
award, and what not. 


Arbitratirs EE The arbitrators Sin injoin an oath to the 


cannot adniiniſ- witneſſes, there being no > law which gives them any 
ter an oath, fuch power. 


2. It is highly convenient that the award be in 
Award beft to be writing, and 5 to be mentioned in the fubmiſſion, 
Conipl. Arb. 34. = 

And upon Stamp. 3. By the 23 G. Py r. 58. Every. award | 

wr boy: ſhall be on a 5s. ſtamp. 

One thing eſſential to a good award is, that 

Fe; JO it bo made with reſpect to perſons and things, 
e according to the ſubmiſſion. Mood. b. 4. c. 3. 

Upon which ground, as "the arbitrators are, with reſpect to the 
things ſubmitted, circumſcribed and tied down to the ſubmiſſion; 
ſo in ſcveral caſes it has been diſputed, whether their awarding re- 
leaſes to the time of the award, and not to the time of the ſubmiſſi- 
on, was good; it is therefore moſt advifeable to award releaſes to 
the time of the ſubmiſſion; tho! it is now clearly held, that gene- 
tal releaſes ſhall extend only to the time of the ſubmiſſion, and that if 
there be reicaſes awarded to the time of the award, they ſhall be 
good, unleſs it be ſhewn on the other fide, that fone new matter 
| hath ariſen between the parties between the ſubmiſſion and award, 

1 Koll. Abr. 242. 6 Mod. 34. 

That is to ſay, an award of telenſter to the time of making the 
add, includes all that is within the fubmiſſion, and more; which 
tall be good for fo much as is within the ſubmiſſion, and void for 
the reſidue. 1 Bac. Abr. Arbitrament. 
it the ſubmiſſion be of al! matters in difference, the arbitrators, i in 
diſputes between two partners, may diſſolve the partnerſhip. As in 
the caſe of Green and Maring, T. 4. C. 3. It was moved to ſet 
aide an award between two partners, becauſe the arbitrator, amongſt 

A 19 22 other * particulars, had diresed the partnerſhip to be diffolved ; 
which, it was argued, was exceeding his power. But by the court; 

when all matters in difference were referred, he had clearly a power 
to diflolve it. If a difference between a maſter and apprentice were 
referred, the arbitrators would have a power to 'order the indentures 
to be delivered up. And although it was ſworn, that at the trial of 
this caufe, when the rule of reference was drawn up generally in the 
uſual form, referring all maiters in difference, the plaintiff openly de- 
clared, that he would not have it underſtood that the arbitrator had 

4 Power to diſſolve the partnerfhip, lord 44ansfield obſerved, that this 
is ſuſficient evidence, om the party's own mouth, that che diſſolu- 
tion of the partner ſhip was then a matter in difference, And the 

rule for. ſetting aſide the award Was diſcharged. DCE. Re- 

Forts. 475. ; 

If the tubmiſſion be, ſs as the award be ready to be delivered to the 
fyarties r 4 ſuch of them as ſhall drſire the fame, the parties 


fo bound are themſclves obliged o take notice of the award at 
| thei 


in riting. 


Award to be ac- 
cording to the 
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their "el; but if the words of the ſubmiſſion be; fo that the award 
ze delivered to each party by ſuch a day, then it mil be delivered to 


"op party accordingly. Read. Arb. Mood. b. 


But tho” the words of the ſubmiſſion may be fach, as will oblige the 
parties to take notice of the award at their peril ; yet if the arbitrators 
award that one of the parties ſhall do an act, which depends upon ano; 
ther firſt to be done of the other party, he muſt have notice of N at 
leaſt the party who would take advantage of it, muit ſhew that he hath 
done what was neceſſary. on his part, Compl. Arb. 12. 

An award that one ſhall pay for the writings of the award, or the 
reckoning in the houſe where the award was mage is a void award; for 


* ſuch things are plainly out of the ſubmiſſion. 1 Il. Abr. 254. 


5. Alſo, it is required, that the award be benen — 
cial, and appoint fomething advantageous to either Award to be de- 


party; for an award of one ſide only, is not good: fo neficial to either 


if an award be that one of the parties ſhall go to Rome, pariy. 
when it appears that there is no advantage to the 


other party by his. going, it is void. god. b. 4. c. 3. 


So if a man and woman ſubmit themſelves to an award, it is no good 
award that they ſhall intermarry, for this is not intended any advan- 
tage. I Roll, Abr. 252, And the bodies of the parties are not 


ſubmitted to arbitration. 1 Bac.. Abr. Arbitrament. 


* Where an award was, that the defendant ſhould pay to the plaintiff . , 
two ſums at ſeveral times, and that ſeveral releaſes ſhould be given pre- 
{ently ; it was objected, that by giving ſuch releaſes the bond and money 
would be diſcharged, and therefore the awarding the releaſe was void 
againſt the plaintiff, and ſo there is nothing of his {de to be done: 


And of this opinion was the court. But where the award was, that 
money ſhould be paid at two ſeveral days, and releaſes given, ſo that it 


appears by the very method and order of the award, that the generzl 
releaſes were not to be given till after the money paid ; the court were 
clear of opinion, that it was well enough, arid 0 judgment was given 


| tor the plaintiff. 2 Mod, 169. Moard to be poſe 


6. Alſo it is required in a good award, that it be fle and la: i io. 


_ poſſible and Jawful. voll . 4. e. 


Thus, if an award be, that one of the parties ſhall kill, ſteal, forge 
a deed, or the like, it is void. 1 It. 20b. _ 

In like manner, if it be awarded, that money ſhall be 5 to an in- 
fant, and that he ſhall make a releaſe, It is void; ter the in farm s relcale 


is not good in law. 


Alſo it is held, that where a thing i is a anded to be done, * VER 78 


_ terwards becomes impoſſible by the act of God, the party 1; excuſed ; 


as if an award be, to deliver a horſe before fuch A day, and he dies be- 


fore that day. 21 Ed. 4 76. e e 


7. Alſo it is required, that the award be certain fain and Find. 
arid final, Mood. b. 8 Jin. 
Upon which ground it hath been reſolved, that if the ubiltale 


«ward, that one of the parties beg the other's pardon before tuck 4 


mayor, or ſuch and ſuch perſons, it is good and certid enrayh ; but 
if the award be, that he ſhall beg pardon in fuck mf: and | 111 tact 


Place as the other party thall fen, it 1s not ©8960 5. for the ubirrators 


* 


5 Fac. 314. 


1 WARD. 


arè to determine, and not to make ſuch party his own judge in his owy 
cauſe. And tho? the time and place be but circumſtances, yet in this 
ſort of ſatisfaction they make the moſt conſiderable part. 1 Salk. 71. 
Upon which ground alſo, the arbitrators cannot regularly reſerve any 
thing for their future judgment, when the time allowed them is expit- 


cd; for then ſuch their award is not certain and final. Cro. Fac. 58, 


An award that the defendant ſhall give ſecurity to the plaintiff, for 
payment of a ſum of money, is void for the uncertainty ; not ſhewing 
what ſecurity he ſhould give, whether by bond or otherwiſe. Cr, 
In the caſe of Winter and Garlict, T. 3 An. it was awarded that 
the defendant ſhould pay to the plaintiff rol. and all the %s of : fait 
then depending in an inferior * court, and afterwards to give mutual 


134 releaſes. By the court: An award to pay ſuch coſts as the maſter ſhall 
tax is good, becauſe it may be reduced to a certainty ; but this is uncer- 
tain, and carries it farther than has hithertb been allowed. And Hot 
chief juſtice ſaid, that it hath been held a gbod award, to pay ſuch coſts 
as the prothonatory ſhall tax, and that carries it far enough; but that 


ſurely the arbitrators ſhould either aſcertain it themſelves, or refer it to 
4 proper oer. 1 Saik. 55, d A724, , 
But in the caſe of Dudley and Nettleford, H. 13 G. where it was 


awarded, that the plaintiff ſhould pay the coſts, and nobody was ap- 
pointed to tax them, the court ſupplied it by ordering the maſter to do it, 


. e 6 5 
And ff the caſe of Hawkins v. Colclough, E. 30 G. 2. Lord Mans- 
Fell faid, that awards are now conſidered with greater latitude and leſs 


ſtrictneſs than they were formerly; and it is right that they ſhould be fo, 
| becauſe they are made by judges of the parties own chuſing. And this 


was in the cafe of an award made by a cobler, upon a ſubmiſſion of all 


- diſputes; which award was in theſe words: „W hereas there has been a 


ſuit at Jaw between the parties, that has run to a great expence on both 
lides; and it being left to me to make an end of it: J determine tht 


they ſhall each of them pay their own charges at law; and that the de- 


tendant pay the plaintiff 5s. for his making the firſt breach in the law.“ 


nd the award vas held to be ſufficiently certain and final. Burrow, 


"Mansfield. 2794, © 5-5 1 . 

And in the caſe of Lucas and ilſon, M. 32 G. 2. Lord Man- 
vd ſaid, the court will not eiter at all into the merits of the matter re- 
zerred to arbitration, hut only take into conſideration ſuch legal objecti- 
bis as appear upon the face of the award, and ſuch objections as go to 
the miſbehaviour of the arbitrators. Burrow, Mansfield. 701. 

And in the caſe of Tittenfon ard Peat, in the chancery, Fuly 1, 1747 
lord Hardwicke ſaid, the only ground to impeach an award is colluſion, 
or grois miſbehaviour in the arbitrators; for otherwiſe, it is final and 
birzding upon all parties, or elſe no perſons would ever undertake to be 


arbitrators, And a plea of an award is good, not. only to the merits 
of the caſe but allo to a dicovery; for a defendant to the bill is no: 
obliged to ſet out the whoie account between him and the plainriff at. | 
ter an award in his favour, for that it is concluſive to all the parties, till 


am error is ſhewn in taking the account, or partiality and improper be- 


4 Fe Haviour in the arbitrators, -—- And in another * caſe, Ju 30, l 726 
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reference, after they have once named an umpire ; 
| for then their authority ceaſeth, tho' the time for after appornting 


AW 41K H. 


> bil was bfought to ſet aſide an award, and the arbitrator was made a 
party, and the bill ſought a diſcovery from him of the grounds on 
which he made his award, and to ſet it forth minutely in his anſwer. 
But by lord Hardtbicke, iihleſs there is os ae or partiality in an 
abitrator, the party cannot fet aſide his award; and if it ſhould be al- 
owed to make arbitrators deferidants, and give them all this trouble to 
ſet forth the particular reaſons upon which they founded their award, it 
would introduce very great inconvenience, and be a diſcouragement to 


iny perſon to undertake a reference: If there was a palpable miſtake | 


made by an arbitrator, or miſcalculation in an account that had been 
hid before him, the party aggrieved might bring his bill againſt the 
party in whoſeFavour the award was made, to have it rectified, and not 
againſt the arbitrator. And his lordſhip ſaid, he did not know whether 
there was any eſtabliſhed rule of the court with regard to arbitrators 
ſetting forth the reaſons of their award, and how far they were obliged 
to diicover, and how far not; but if there was none, he ſhould not 
ſeruple to make one, becauſe it would be unreaſonable to put an arbi- 
trator to fo much trouble and expence, as ſuch an anſwer muſt neceſſa- 
rily give him. 3 At. 529, 644. . 
8. It is ſettled that arbitrators cannot proceed on a Arbitratorscan- 
not proceed, 


making the award is not expired. Rep. of Pract. 
in C. B. 116. Danes and Monſay. E. 8 C. 2. „ | 
But the appointment of an umpire before their own time for making 
an award is expired, may be good: As in the cafe of Deyl:y and Pit- 
fie, T. 28 G. 2. An action of debt was brought upon a bond, con- 
ditioned that the parties ſhould ſubmit to the award of two arbitrators, 


an umpire, 


and if they made no award, then that they ſhould appoint an umpire 
tefore the 17th of the ſaid March. The defendant pleaded, that no 


did, before the ſaid 17th of March, to wit, upon the 11th, chuſe and 
zppomt an umpire, who had made an award. By the court: There 
are no words, which by any conſtruction can be intended to limit or 
circumſcribe the election of an umpire till aſter the 13th of March. 
The plain ſenſe of the ſubmiſſion is, tl:at they ſhould make their award 


Ls 


* 


pon an arbitration bond. Ihe arbitrators were to chuſe an umpire, in 
Male they themſelves ſhould not agree within a limited time. They did 
not agree within the 1:mited time, but Choſe an umpire. The umpire 
«cordngly made an umpirage: And they joined in it. The only 


"Oi, by the arbitrators joining in ir. The court were unanimous and 
wear, 1 hat this was the umpirage of the umpire only. 
berty to tee 1 


has not * been nice in conſtruing the time of the umpire's appointment, 
172. beg Y 7 b . . - * k 
| provided it was ſoon enough for him to make his award. M. S. 


queſtion was, whether the umpirage Was duly made according to the 
Power given to the umpire: Or whether it was vitiated and rendred 


provided they made their award on or before the 13th of March next; 


award was made on or before the faid 13th day of March; but that they 


dy a certain day; or in cafe they did not make it, or could not agree, 
that then they ſhould nominate an umpire. And they faid, the court 


E. 4 G. 3. Soniby and Hodgſon, An action of debt was brought 


He was 372 


"I $ * A 5 234 * , 
te what advice, or opinion, or efliflants he pieaſed; and the 
8 Joining 


7-4 RK DP. 


joining of the arbitra tors was only ſurpluſage. Bur. Mansf 14%, 
Black. Rep. 463. | 4 N 

"> 9. Generally (as is aforeſaid) the award ſhy 
Award to be confirued be expounded according to the intent of the 
arbitrators, and not literally, and ſhall not h 


cafe of partiality or 
L f t 
corruption. unravelled in a court of equity, unleſs there 


* 


favourably, except in 


2 — 
— — 
8 — -- 


1 Was corruption in the arbitrators. ; *© 75 

hi e Dy] in the caſe of corruption, or other unfair practice, it is enadel 

[} by the aforeſaid ſtatute of 9 & 10 W. c. 15. that any arbitration v 
1 | 


umpirage procured by corruption or undue means, ſhall be deemed 

void, and accordingly be ſet aſide by any court of law or equity, f 
as complaint thereof be made in the court where the rule is mag, 

before the laſt day of the next term after publiſhing the arbitrz 

ky tion. . 2. 

But otherwiſe ſe, 2s the arbitrators are perſons of the parties own 
chuſing, and as the Jaw preſumes that every man will be fo wiſe as U 
pitch upon a perfon whoſe underſtanding and honeſty Ke can rely on: 
it hath ſeidom happened, that an award was held void when there ap- 
peared nothing elſe to vitiate it: yet awards have been, and are often 

ict afide in a court of equity, for CES and want of underſtand. 

ing in the arbitrators. Compl. Arb. 

Therefore it is the intereſt of both parties, to chuſe / men of ho- 
Ne and underſtanding to be their arbitrators, and to acquaint them 
truly with the facts they are to go upon: for if they appear to he 
miſtaken in 2 matter of fact, a court of equity will ſet aſide the 
award... 2 Fern. 705. 

So if the arbitrators; or any of them, appear to have been te 
ceived : As where certain articles were ſhewn only to one of the 
arbitrators, and he to whom they were not ſhewn ſwore that if he had 
ſeen. them, be believed he ſhould not have made ſuch an award, 
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8 14 : "1 27 For in * ſuch caſe, the award (according to the expreſſion in tie 
i | 00 | ſtatute) is procured by undue means. 1 Atxyns, 4. 

r If a ſubmiſſion is to three arbitretors, or any two of them, ad 
114 N of them by fraud or force will exelude the Other; that alone 1s 
| ſullicient to vitiate the award: or if they have private meetings, and 
FINE | 2dinit one of the parties, but give no notice to the other, but ſuffer 
| 1 the attorney of the party whom they. admitted, to draw up the award; 
1470 > 2 be (hall bo fet atice for Part ality | nd unſfainack 
| 16 N Jr 18 85 ral rule 121 equity, that whets it appears that any one of 
110 the arbitrators was any Way iarergſted in the 5 i: controverlj 

f the award i, to be ſct attde. Comps. Arb. 


5 And it is the ſtrotizeſt argument of Part. 7, to ſtew that the A. 
| | Fiuators received from either of the Parties ir „ cunkderable lum d 
PONY, Or ay Other preſent Which may be a teln pratiof! to act col- 
riptl/; bit tine lun 0 pref. N wust ts proved 10 be fo exorbitals, 
35 to induce the court to believe trat it biaſted their 2 deinen! ö 
Oitlier ile it Will be of no ctiec Compl, Ar. Ser 70. 

In the Cale of Shot, erd 7 Brand, FT. 7 75 I; e rule 0 ( 
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| — yeoman, of the one part, and C. D. 2 


n 


cuineas apiece to be paid to them by each of the parties for their 
trouble and expences; that the defendant refuſed doing it on his 
xt, upon which the plaintiff paid the whole money: By the court; 
where arbitrators, let their characters be otherwiſe never ſo unexceptio- 
nable, take money of one of the parties ſingly, whether for charges 
or any thing ele, before making their award, as this is a matter of 
{ tender à nature that even the appearance of evil is to be avoided, 
and this practice may be of dangerous example, it is ſufficient cauſe 
to ſet aſide the award; for it this ſhould be fuffered, it will be hard 
to diſtinguiſh what is corruption. 2 Barnardi/?. 463. Caſes in the 
time of lord Hardwaicke, 54. | | | 8 

In the caſe of Lingood and Croucher abovementioned, lord Hard- 
wicke ſaid he remembered an inſtance in a famous caſe of 7% Ward, 
who being a party in a cauſe: where one John [Varner was an arbi.- 
ator; upon Ward's coming into the room he faid, I n Warner 


will make you John Ward pay coſts. Hard complained to the court 


of this partial behaviour in the arbitrator; and the court inverted 
Marner's threats, for they made Warner pay coſts to Fohn IVard. 


Ak. 2096; ---- = 5 

* 10. If the arbitrators award a thing to be done, ger, # 
it may be proper for them to appoint a time and eons D 
place fr the doing of it ; and the party who would 5 


ake advantage of it, muſt ſhew that he has done 4, e , 
what was requiſite on his part: but if a thing is to Ps, 3 
be done generally, without mentioning time and Ae 1 9 2 5 
place, it ſhall be done immediately. 2 Hroton. 311. 

11, If the ſubmiſſion is by rule of court, it is 5, "Ws 
neceſſary that there be a perſonal demand of the PE MnO 
thing awarded; and the party muſt make affidavit of 460 e N 
ſuch demand, before he can have an attachment. 9 as 
C TOE n 

12. If a ſum of money be awarded to one of the 
parties, and that upon the payment thereof they 
both ſhall give mutual releaſes; if he who is to re- 
ceive the money, refuſes it, yet upon a tender and 
refuſal, he is as much obliged to ſign a releaſe as if 
he actually received it, 1 Salk. 75. TT 


On tender and 
refuſal, the 
party refuſmg 
Hall neverthe- 
C's 


lee 


/ 


A Form of a ſubmiſſion by rule of court. 
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points no time, 
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[HERE AS divers diſputes and controverſies have ariſen, and 


are now depending, between A. B. of in the county of 
—— 7n the ſaid 
cunty, yeoman, of the other part; Now for the ending and deciding 
thereof, it is hereby mutually agreed by and between the ui parties, 
that all matters in difference betiveen them ſfbull be referred aud fie 
mitted to the arkitrament, final ent, and determi Gyn ef A. 
u the ſaid county, gentleman, B. A. of 
Ounty, yeoman, and C. A. of — mn the ſaid county, 
ny 9 of them, arbitrators indifferently elected by the jaid parties, 
Parti ſaid arbitrators, or airy two of them deo mate and publiſh 
| | | their 


* da 1.4 -:. 
9 555 
—— M he ain 


4 1 Nen 77 
[ , - 
3 TTLIETES ! of 


7% 
1 
4 4 os 4 


w: A WW 4 R . 

their awwerd in writing ready to be delivered to the ſaid parties, ty 
ſuch of them as fhall efire the fame, on or before the ——— day ; 
e Next enſuing the date hereof - And it is | hereby mutual, 
agreed by and between the faid parties, that this ſubmiſſun ſhall b 
made a rule of his majeſty's court of king*s bench at Weſtminſter, J 
quitneſs 12 7 A the ſaid parties to theſe preſents have bereunty 2 
their hands this day 5 in the - hear, &, 


B. Arbitration bond. 
No ii, all men by theſe preſents, that I A. B. of ——— 


Nes in the 

county , gentleman, am held and firmly bound to C.). 
139% —— iin the ſaid county of - peoman, * in ==> pounds i 
good and lawful money of Great Britain, 70 f# pid to the ſaid C. J. 

or to his certain attorney, his executors, adminiſtrators, ar aſſign: 

To which payment well aud truly to be made, I bind m ma my heirs, 
executors, and adminiſtrators, firmly by theſe preſents, ſealed with my ſeal, 

and dated the — day of ——— in the == year of the rein 

o our ſovereign lord George the third, of Great Britain, France and 
reland, king, defender of the faith, and ſo forth, and in the year « 


our Lord. 


Condition to ſtand to the award of two arbitrators in common form 
| of: HE condition of : the above abligatiau is | ſuch, that if / be 4 


= bound A. B. his heirs, executors, aud adminiſtrators, and every 
of them, for and on his and their parts and behalf, do and ſhall wei 
and truly ſtand to, obey, abide, perform, obſerve, aud keep the guard, 
order, arbitrament, final end and determination of A. A. of —— 
efſquire, and B. A. of . gentleman, arbitrators tndifferently nan- 
ed, elected, and choſen, as well for and on the part and behalf of the 
above bound A. B. as of the above named C, D. to arbitrate, aba, 
order, adjudge and determine of and concerning all and all manner if 
actin and actions, cauſe and cauſes of action and actions, Suits, bills, 
bonds, ſpecialties, judgments, executions, extents, gccpuuts, debts, dues, 
ſum and ſums of money, guarrels, controverſies, treſpaſſes, damages 
and demands whatſoever, both in law and gquity, or ol erwiſe houjs- 
ever, which at any time or times heretofore have been had, made, nor- 
j | ed, brought, commenced, ſued, proſecuted, committed, - omitted, done 0 
_ ſuffered by or between the ſaid parties, ſo as the ſaid award be made i. 
|. writing, and ready to be delivered to the ſaid parties, on or before. tht 
= 2 — day of — now next enſuing ; {and if the ſaid A. B. ki 
| „„ heirs, executors, or adminiſtrators, or any of them, ſball not prefer o, 
9 | i n | cauſe to be preferred, any bill in equity again! the faid A. A. and 
. B. A, or either of them, for or concerning their award in the fit. 


miſes ;] Then ti; obligation to be void, otherwiſe of farce. 
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day i If che parties have a mind to make their ſubmiſſion a rule of court, 
ust, then this may be added: 


ſhall | ES Lge | 
er, þ And the abovebound A. B. doth agree and defire, that this his ſub- 
unto fe miſſion be made a rule of his majeſty's court of king's bench at Weſt- 


&e. minſter, purſuant to the af? of parliament in fuch caſe made and 
provided. | ons 


1 Condition to ſtand to the award of three arbitrators, or any two of 140 
in ie them, and an umpire appointed. 5 
pund; i T. HE condition of this obligation is ſuch, that if the abovebounz 
C. P. A. B. his heirs, executors, and adminiſtrators, for and on his anc 
Gem: their parts and behalf, ſhall and do well and truly tand to, obey, 
y heirs, obide, obſerve, perform, fulfil, and keep the award, order, arbitra- 
my ſeal, ment, final end and determination of or any two of them, arbitra- 
e rig tirs indifferently elected and named, as well by and on the part and be- 
ace and half of the 5 A. B. as by and on the part and behalf of the abave- 
year i MF named C. D. fe arbitrate, award, order, judge and determine, of and 
concerning all and all manner of action and actions, cauſe and cauſee 
of action and actions, ſuits, bills, bonds, ſpecialties, covenants, con- 
n form, tracts, promiſes, accounts, reckonings, ſums of money, judgments, exe- 
| eutions, extents, quarrels, controverſies, treſpaſſes, damages and dt 
e abou mands whatſoever, at any time eee had, made, moved, brought, 
d every cimmenced, ſued, proſecuted, done, ſuffered, committed, or depending by 
all well or between the ſaid parties; ſo as the award of the ſaid arbitrators, 
award or any two of them, be made and ſet down in writing, under their 65 
—— any two of their hands and feals, ready to be delivered to the jad 
1; nun- parties in difference, on or before the ——— gay of 2200 Her: 

F. of the enſuing ; then this obligation to be void, otherwije of force. 

award, Aud if the ſaid arbitrators ſhall not mate ſuch their aua of en 
anner if WF concerning the premiſſes, within the time limited as aforeſaid, then - 
g bills, the /aid A. B. his heirs, executors, and adminiſtrators, for and 5": 

„ dues, bis and their part and behalf, de and ſball well and truly {raid be, 
amd ges olſerve, perform, fulfil and keep the award, determination, aua tie- 

- howſ- WF Pirage [if the umpire be named] of ——— being a perſon indrforenti 
Mor- named and chieſem between the ſaid parties far umpire; {if not named} 


2 


done or ef ſuch perſon as the ſaid arbitrators ſbali ir.differently chi for te 
made in pire in and concerning the premiſſes; jo as tne ſaid umpire as mare ard 
ore thy fet down his award and umpirage in 70 iti under his hard ond 
B. hu ſeal, ready to be delivered to the ſaid parties in difference, on or be- 
refer a Vre the — day of —— —— now next enſuing; and if the 


A. o 1#id A. E. his heirs, executors, or ami niſtrators, ar any of them, 
2 7 | | 8 * þ | | 
the fr. V net prefer, or cauſe to be preferred, any vill in equity, againſt them 
the jaid arbitrators and umpire, or any. of them, for or Concerning tue 
award if them the faid arbitrators or umpire in the premiſis: Ther 


this »hligation te be void, otherwiſe of force. 
And the abovebound A. B. dith agree and defive, that this his 


7 . 


* 
8 75 


en be mage 4 rule of hi: majo/ty's court of king's * bench a: "Iz 
Wetter, purſuant tathe act If parliament in fact caſe made. 


Nor 1. | P. C. Ferm 


* 
7 
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and urdler, that the {aid ———— and 


C. F orm of an award, 


PO all to whim theſe preſents ball come, we A. B. of — ca 


4 C. D. ———— 4 fend greeting. „ 

l hereas there are ſeveral decounts depending, and divers controver- 
ſies have ariſen, between ——— of —— 8 the one part, 
and — of ———— yeoman, of the other part; And whereas, for 

the putting an end to the ſaid differences, they the faid i IN SG 

by their feveral honds or ebligations bearing date ———— laft paſt, are 


reciprocally become hund cach to the other, in the penal ſum ef 
to fland to, abide, perform, and keep the award, order and final deter— 


mination of us the ſai ——— ſo as the ſaid award be made in writing 
and ready to be delivered to the parties in difference on or before =——— 


ret enſuing, as by the ſaid obligations and conditions thereof may appear: 


Now know ye; that we the ſaid arbitrators, whoſe names are hereunto 


ſubſcribed, and ſeals affixed, taking upon us the burden of the ſaid award, 


and having fully examined and duly confidered the proofs and allegations 
of bath the ſaid parties, do make and publiſh this our award between the 
faid parties in manner following; That is to ſay, Firſt, we do award and 


order; that all actions, ſuits, quarrels and controverſies whatſoever, 


had, moved, ariſen, and depending between the faid parties in law or 
equity, for any manner of cauſe whatſoever touching the ſaid premiſes, 
to the day of the date hereof, ſhall ceaſe and be no further proſecuted; 


and that zach off the ſuid parties ſhall pay and bear his own cofts and 


charges in any wiſe relating to, or concerning the premiſſes. And we 


40 alſo award and order, that the ſaid — ſhall deliver or cauſe to be 


celrvered is the [aid — = at ——— within the ſpace of — &c. 
And further, we do hereby award and order, that the ſaid —— fhall 
on or before — pay en cauſe to be paid unto the ſald- the ſum 
of ——— We dc alſs award and order, &c. And laſtly, We do award 


| — — n payment of the faid fum 
5 hall in duc form of law, execute each to the other of them, 


ar tothe other's uſe, Feneral releaſes; ſufficient in the lat fer the releaſing 


bv each to the other of them, his heirs, executors and adminiſtrators, of 


_ all ations, fuits, arreſts, quarrels, coniroverfies, and demands whatſs- 
ever, toucking or concerning the preniiſſes aforeſaid, or any matter or thing 


— 


thiereimto relating, from the beginning of the world, until the — 
Hay of  ——— laſt paſt (viz. the day of the date of the arbitration 


42 bonds). In 0g whereof | we have hereuntc ſet our hands and ſeals 


y T- | 
tne = — - 4, - —. 


. 


e tneſſes hereof, 
ns to: Mel 
one Daw 


et Form of an umpirage. - 


{ID ECITE the arbitration bonds, as before) New I note ye, that 
\ [ —— umpite indiſſerrniiy choſen by ———— having delibe- 


* . 


rately.heard-and under tod the griefs, allegations, and provfs of bath the 


ald parties, and willing {asmuch as in me liet h) to ſet the aid parties wt” 


any 
0 


» F a | ! 


Vxity « 
decret, 
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perſon: 
be juſt 
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yaity and good Qcearg, ds by . theſe preſents arbitrate, Aras order, 
decree, and judge as follnueth; hat 7 is to. 


Backing a Warrant. See N IRRANT. 
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= / What i it is. 
II. Difference between bail and N 2. 
III. When a perſon may be di charged wien ba 
TV. Who may er may not be bailed. 
J. Ipo may bail, and the manner of it. 
Vi, Requiring exceſſive bait. 
VII. Denying bail where it ought to be granted, 
VII. Granting bail where it ought to be. denied. 
IX. Of bail by writ of habeas corpus. 
: A. Acknowledging bail 1 in anoiher man's name. 


> What it : 
BY I ( from the French bailler, to deliver) bonifies the delivery © 


a man out of cuſtody, urn the undertaking of one or more 
perſons for him, that he ſhall appear at a day limited, to anſwer and 
be — by the law. Hale“ Pl. 90. 


* I . Difference Leben bail and ehr . 


"The difference between bail and mainpri the; is, th at mainpernors are 
only ſurety, but bail is a cuſtody ; and therefore the bail may retake the 
prioner, if they doubt he will fly, and detain him, and bring him be- 
fore a juſtice, and the juſtice ought. to commit the priſoner in  diſchar 80. 
ot the bail, or put him to find new ſureties. Hale s Pl. 96. 


a J. Where a per ſon m may be je diſchar, red acl out bail, 


li a per {on be brought before a jule if it appears that no felo ony i 
committed, he may diſcharge him; but if a felony be committed, 
io. it appears not that che! party accuſed j is gvilty, vet he cannot dis- 
Farge hum, but mult. commit or bail him. Hates P!, 98. 


IF. IWhn n may _ may not be bailed. 


A the common 1 bail was allowed in all caſes but homicide ; Wit 
but now the. ſtatute of :the z Fa. I c. 15. directetl Wital Offendess „ 
mall be bailed, and what not. Hale's Pl. . = mp 

It is true the ſaid ſtatute only] preſcribeth who ſhall or tha 11 not be let © >" 
10 bail by the her 175 but by the 2 2 . 8 H. e. IZ. it is enact- be 1 
« that no juſtice or juſtices of * Hs peace ſhall let to bail or manpriſe . 

ay perfon not repleviſable by the aid. ſtatutę of 3 Ed. 1. c 15; We. 

MW. Which ſtatute is as follows: Foroſmuch as Hour and athers, which _ 

bade! 22 11 and kept 7 27¹ priſon * detected of ju elo: 72 55 guad int! tin | 0 
2 2 2 1 . N iy | 


147% 


have let buht by replewin ſuch as were not repleviſable, and have kept in 
priſon ſuch as were replevifable, pany they would gain of the one pax. 


I and grieve the other; and foraſmuch as before this time it was not de. 
termined which perſons were repleviſable, and which not, but only thoſe 


that were taken for the death of a man, or by commandment of the king, 


or his juſtices, or for the foreſt: It is provided, that ſuch priſoners as 


before were outlawed, and they which have abjured the realm, provers, 


and fuch as be taken with the manner, and thoſe which have broken the 
King's priſon, thieves openly defamed and known, and ſuch as be appealed 


and ſuch as be taken for houſeburning feloniouſiy done, or 


144 


by provors fo long as the provors be living (if they be not of good name,) 

FA falſe money, 
or fer counterfeiting the king's ſeal, or perſons excommunicate taken at 
the requeſt of the biſhop, or for manifeſt * fences, or for treaſon touch- 


ing the king himſelf, ſhall be in no wiſe repleviſable by the common writ, 


nor without writ. But ſuch as be indifted of larceny by inqueſts talen 
Before ſheriffs or bailtffs by their office, or 4 light ſuſpicion, or for petit 


larceny that amounteth nat above the va 


of 124. if they were not 


guilty of fame other larceny aforetime, or guilty of receipt of felons, or 
of commandment or force or of aid in felony done, or guilty of ſome other 
. rreſpa 5 For which one ought not to loſe life nor member, and a man ab- 


fealed by a provor after the death of the provor (if he be no common thief 
nor defamed;, fhall from henceforth Be let out by fufficient ſurety, where- 


f the ſheriff will be anſwerable, and that without giving ought of their 


goods. 0 


Sheriffs and others] That is to ſay, ſheriffs and gaolers that have 


_ cuſtody of gaols; fo that this act extends not to any of the king's jul- 


tices or judges of any ſuperior courts of juſtice. 2 Inſt. 185. But by 


a ſubſequent ſtatute (as hath been ſaid) it is extended to juſtices of the | 


— OT . 35 5 CD 
Brut only thoſe, &c] Here are firſt ſet down four ſorts of perſons 
which before this act were not bailable by the common writ de homine 
re ple giando- : 3j 8 ES 


i. Thofe that were taken for the death of dm,]; By the ancient law 


_ of the land, in all caſes of telony, if the party accuſed could find ſuff- 


cent ſureties he was not to be committed to priſon ; but afterwards it 
was provided by parliament, that in cate of homicide the offender was 


::0t bailable. 2 ft. 186. e 1 
And even if a perſon have dangerouſly wounded another, the juſtice 


ought to be very cautious how he takes bail, till the year and day be 
palt; ſor if the party die, and the offender appear not, he is in danger 


of being ſeverely filed. 1 Haw. 138. 


And this ſtatute makes no diſtinction between ſuch homicide as 1s 


malicious, and tit which happens by miſadventure or in ſelf- defence, 
alid it ſeems agreed, that juſtices of the peace, who have power at fis 
day to bail a man arreſted for a Jig ſuſpician of homicide, cannot bai 
any ſuch perſon for manſlaughter, vr even excuſeable homicide, if l 
_ manifeſtly appear that he was guilty of the fact, let it be ever fo plain 


that it cannot amount to murder. 2 Ila. as, 106. 
. hr by commanament of the king] That is, by matter of e. 
cord in one of 1:is courts, according to law; and not an exirajudic! 


* 145 Commandment, 2 Ju. 186, 187. So * allo it is provided in, the 
| | Is pelitien 


again 
cretic 
tion 
both 


guilt 


= Od X 2 * 


e 
petition of rights 3 Car. that no perſon ſhall be detained in priſon by 


dme king's ſpecial command, without cauſe certified. 


And becauſe ſome courts, as the king's bench, are before the king, 
and ſome before his juſtices, therefore the act faith, by commandment of 
the king, and the next wards be, or of his juſtices. 2 Inſt. 186. 

3. Or ff his juſtices] That is, of any of the courts of Maefiminſter, 
or juſtices of aſſize. 2 Haw. 96. FFF 

4. Or for the foreſt] But as to impriſonment for offences in foreſts, 


the law hath been much mitigated by later ſtatutes. 2 Haw. 98. 


All theſe four are excepted out of the common writ de homine reple- 
giando, that the ſheriff in his county court, which is not a court of 
record, ſhall not replevy any of theſe four that are committed, altho” 
it ſhould be by an unlawful commitment; but the ſuperior courts at 
W:/tminfter, upon an habeas corpus, ſhall do juſtice to the party in all 
theſe four caſes. 2 Inti. 187. e 

Next the act doth further provide, that theſe kinds of priſoners 
hereafter following (being 13 in number) ſhall not be repleviſable: 

1. Such priſoners as before were outlawed ] Perſons outlawed are at- 
tainted in law, and therefore are not bailable ; for the intendment of 
the law is, that the perſon ſtandeth indifferent whether he be guilty or 
no; and not if he be convicted or attainted. 2 1 188. 5 

2. And they which have abjured the realm] For theſe alſo are attaint- 
ed upon their own confeſſion, and therefore not bailable at all by law. 

3. Provors] A provor, or approver, is a perſon that confeſſeth the 
felony with whieh he is charged, and undertakes to prove another 
guilty of the fame crime; which if he does, he faves his own life, 


otherwiſe he ſhall be immediately executed. And the reaſon why they 


are not bailable is, becauſe they are guilty by their own confeſſion, and 

therefore they do not ſtand indifferent. 2 Int. 188. 55 
But this concerns not juſtices of the peace, becauſe no man can be- 

come an approver before them, for that they cannot aſſign 2 coroner. 


 Hale's Pl. 102. 


4. And ſuch as be taken with the manner] For in this caſe likewiſe, 
he ſtandeth not indifferent whether he be guilty or no, being taken 
with the mainer, that is, with the thing ſtolen as it were in his hand, 
anciently called hand-habbend, & and the like was ancient iy called 9ack- * | 46 
berend, as a bundle ar fardle at his &.2c& ; which was uſed to fignify 


5. And theſe which have broken the king's priſen] Here are two offen- 
ces: firſt his breaking of the priſon, for it is preſumed that he who is 
innocent will never break priſon : and ſecondly, his flying, becauſe he 
confeſſech the fact who flies from judgment. 2 1n/?. 188. | 

6. Thieves openly defamed and known] Who, as it feems, ought not 
to be baileq for any freſh felony, whereof there is probable evidencs 
againſt them. But this ſeems in a great meaſure to be left at the dif. 
creuon of the perſon who has power to bail them, who on confidera- 


tion of the circumſtances of the whole matter, and the probabilities on Fi 


both ſides, if he finds it reaſonable ſtrongly to preſume them to be 
pulty, ought not to bal! bu: cenunit them. 2 Haw. gg. 


Ur 


F727 t 


"7 Suck as be appealed by probors ſo long as. the provers be living (if 
"I; 'y be not of good name)] The appeal of the approver is forcible 
againſt the-appellee, becauſe; the approver confefleth himſelf guilty of 
'the fame felony, and therefore it ſerveth in nature of an indictment 
: againſt the appellee, fo long as the approver livethy unlels the appellee 
be of good fame. 2 Int. 188. 

8. Ind ſuch as be taken for houſe burning felmiouſl dm] This was 
* felony by the common law. 2*/n/?; 18 

9. 5 oor falſe money This Was treaſon 'by the common law, 
2 Inſt. 1 + 
* 10, 85 155 3 the. ing s ſeal] This was alſo treaſon by 
tlie common law. 2 Inſt. 188. :: 

11. Qr- perſons excommunicate taten at the reg u of the 22 


That is, he that is certifieq into the chancery by the biſhop to be ex- 


communicated, and after is taken by force of the king's writ of excom- 
xiunicato capiends, is not bayable > For in ancient times men were ex- 
communicated but for hereſies, or other heinous cauſes of ecclefiaſtica] 
cognizance, and not for ſmall or petty cauſes; and therefore in thoſe 
Caſes the party Was not. bailable by the ſheriff or gaoler without the 
king s Writ : but if the. party offered. ſufficient caution de parendo man- 
aaris eccleſia in-forma juris, then ſhould the party have the king's writ 
to the biſhop. to accept his caution, and to cauſe him to be delivered: 


145 And if the biſhop will not ſend to the ſheriff to * deliver him, then 


ſhall he have a writ out of the chancery to the ſheriff for his delivery: 
Or if he be excommunicated for a temporal cauſe, or for a matter 
| Whereof the eccleſiaſtical court hath no cognizance, he ſhall be deliver- 
cd 1 the king's writ without any ſatisfaction. 2 Ia. 189. 


12. Fear manife 72 offences] Which ſeems to be underſtogd of Ie FT 


crimes of an egormous nature under the degree of felony ; as dange- 
Tous riots, exorbitant reſcoules, miſpriſion of treaſon, præmunire, and 
ſuch like heingus offences. Yet it ſeems to be in a great meaſure left 
to diſcretion to judge in What caſes their crime is ſo flagrant and enor- 
mous, that they ought not to have the benefit of it. 2 Haw. qg. 
13. Or for treaſon touching the king himſelf } By the common law, 
4 man accuſed or inclicted of high treaſon, or of any felony whatſo- 
| ever, was bailable upon good ſurety, until he were convicted; for at 


- common Jaw, the gol was his Pledge or . that could find none, 
BY 7 72 189. 


Shall be in 1 vi he DONE by the common writ, nor without worit] 
That is, the (heriff ſhall mot replevy - them by the common writ de 


bamine rep; egiandoz nor without writ, that is, ex officio But all or 
any of theſe may be batled in the king's bench. 2 Iuſt. 189. 
Next tlie act let Retn don ven kit ids 0 offenders that my be 
| bailed: 

1. Hacli as ve Sliced 1. larceny by inquefls 3 taken before geri 7 
baitii, | That is, before ſheriffs in their tortis, or lords in their leets, 
Or hoſe hat have _ r:gttucf and outfangthie 7 that is, who have the 
priv toge to judge thieves taken 10th, > their fee, or thicves dwelling 
within their manor and taken for ſeivny ot of their fee. 

expuunded:that they be of good faire, 2 Ji. 190. 


* 


bk £ et tius is 


2. 


2.0 


defama 


And tl 
if they 
Mar 
above t 
12d. O 

* Al 
perſons 
tute, if 
their C1 
not to 
mnocer 
bail the 


But 


life nor 
this ex] 
either c 

or that 


2 Hau 


upon, 
fad th 
May re 
ecogn 
tat in 

And 
their 6 

It is 
crimun 
the pes 
tempts 

Thi 
Map! 


E A I K 
2. Or of light ſuſpicion} . But if the preſuntption“be: ftrong, or: the 


| defamation great, the juſtices may refuſe to bail them. Hale's Pl. 102. 
And this is expounded alſo that they be of good fame. 2 III. 190. 
3. Or for petit larcehy that amounteth not above the value of 129: 
if they were not guilty 1 ſome other larceny aforetime. ] This act di- 
videth larceny into two kinds; grand larceny, when the thing ſtolen is 
above the value of 12d. and petit larceny when it is of the value of 
hd ene.” 297.100 Coon „„ 
* And it ſeems to be agreed, that there is no necefſity. that. ſuchr ,, 


perſons be of good fame; yet upon the conſtruction of the whole ſta- Y 148 


tute, if ſuch perſons be taken with the manner, or confeſs the fact, or 
their crime be otherwiſe open and manifeit, it ſeems that they ought 
not to be bailed ; but if there be any colour of probability for their“ 
innocence, it ſeems moſt agreeable to the intention of the ſtatute ta 
A P cod ae 
4. Or guilty of receipt of felons. ] Theſe are acceſfaries after the 
nd. 2 H. H. 100. J 8 | 
5. Or of commandment or force or of aid in felony done.] Theſe 
we acceflaries before the fact. 2 H. H. 100 onion nt 
But acceſſaries to felonies are not to be bailed, unleſs they be of 
good reputation: And it ſeems at this day to be ſettled, that where 
| there are ſtrong preſumptions of guilt, ſuch acceſſaries are not bailable 
by this ſtatute. 2 Haw. 102. d rt ne 
6. Or guilty Y ſome other treſpaſs for which: one ought not to Iſo 
life nor member.] But it ſeems reaſonable to qualify the generality of 
this expreſſion, with this limitation, that ſuch accuſation ought to be 
either on a light ſuſpicion, or elſe that the offence be inconſiderable, 
or that it be not excluded from bail by ſome ſpecial act of parliament. 
2 Haw. 99. 2 H. H. 135. N 5 3 . 1250 


5 


7. Aud a man appealed by: a provon after the death of the provor 
if he be no common thief or defained. And by parity of reaſon, he 
may be bailed, if the approver waive his appeal, or be vanquithed.- 

2 Haw, 98. rp HO Powe Wh tot Foe Ray „ VV' Wc 
Be let out by ſufficient ſurety] If a juſtice take inſufficient ſurety, 
and the party appear not, he is finable by the judge of aſſize. 
H. P. 97. But if the prifoner appear thereupon, the juſtice is ſafe. 
And if a perſon who has power to take bail, be ſo far impoſed 
upon, as to ſuffer a priſoner to be bailed by inſufficient perſons, it iss 
ad that either he, or any other perſon who hath power to bail. him, 
may require the party to find better ſureties, and to enter into a new _ 
"Koenzance with them, and may commit him on his - refuſal, for 
tat ſufficient fureties are no ſureties. 2 Hat J 
And che perſon who is to take the bail, may examme them on 
their oaths concerning their ſuſheiency. 2 Haw. 89. 2-H. H. 125. 
It is to de obſerved, that the above ſtatute extends only to bail in- 


"Ba ere are furthermore many ſtatutes, which prohibit bail and 
"Irie in very many caſes; and allo the ſame in many -others, 
a a wich 


0 ä 7 * * . . i X * . . 
mmnal offences, and therefore gives no power at * all to juſtices of,. 


143 


tl 1. p 5 * OE - : 
le peace to ban any perloris' on* procetis in civil actions, or for con-. + 


1 4 7 L 


which are interſperſed among the ſeveral titles which treat of thoſ 
matters. 8 e 
And where a ſtatute ordaineth, that an offender ſhall be impriſoned 
at the king's will or pleaſure, there the priſoner cannot be bailed, ti! 
be hath redeemed his liberty by ſuch fine or ranſom as ſhall be aſſeſſed 
by the king's juſtices in his courts. Dalt. c. 167. g 
Altho' a perſon be committed to be detained without bail or main- 
priſe, yet if the offence be by law bailable, he that hath power of 
bailing may bail him. 2 H. H. 135 ; + 


V. IWho may bail, and the manner of it. 


By the common law, the ſheriff and every conſtable, being confer. 
vators of the peace, might have baited one ſuſpected of felony ; but 
this authority is transferred from them to the juſtices of the peace by 
ſeveral ſtatutes. Lamb. 15. e 

And it ſeems to be a good general rule, that ſo far as any perſons 
are judges of any crime, ſo far they have power of bailing a perſon 
indicted before them of ſuch crime: And upon this ground it ſeems 
clear that any two juſtices (1 ©) may of common right bail perſons 

imdicted at the ſeſſions, for that any two ſuc . juſtices may hear and 
determine the indictment. Alfo it hath been holden, that any one 

_ Juſtice hath the like power; and this ſeems to be implied by the ſtatute 
cf 1 K. 3. c. 3. which giving one juſtice power of bailing perſons ar- 
reſted for felony, in lite Om as if ſuch perſon had been indicted ah 
the ſeſſions, clearly ſuppoſes, that if fuch perſons had been indicted at 
the ſeſſions, they might have been bailed by any one juſtice, And 
if any one juſtice had ſuch power, before the ſtatute ſpecially relating 
to the power of juſtices in granting bail, it ſeems that he hath ſtil] the 
ſame power in relation to perſons ſo indicted of any bailable crime un- 
der the degree of felony, becauſe the faid ſtatutes feem not to reſtrain 
him in any ſuch cafe, under the degree of felony, from any power 

which he lawfully might claim before. 2 Haw. 102. 

* „But it ſeems difficult to maintain the power of one juſtice to bail 1 
150 perſon, for any crime before indictment, unleſs * by ſome ſtatute it be 

limited to the conuſance of one juſtice, or unleſs it be an offence di- 
rrectly tending to the breach of the peace, the bailing of perſons for 
Which ſeems properly to come under their conuſance as confervators 

mT TOO WY OUS ( rr ro Og 

And Mr. Dalton ſays, if it is not in caſe of felony, it ſeemeth that 

any one juſtice alone may bail a priſoner, except where it is otherwis 

ordered in particular inſtances by ſome ſpecial ſtatute. Dalt. c. 12. 

And it ſeems to be agreed, that any one juſtice might always 1! 
his diſcretion either ball or impriſon one who has given anotheri 
dangerous wound, according as it ſhall appear from the whole circum. 
ſtances that the party is moſt likely to live or die; for that ee) 
fuch juſtice being a principal conſervator of the peace, the offence ® 
preſent being only an enormous breach thereof, and no felony, fee? 

| Properly to come under his conuſance. 2 Haw. 103. 

But by 1 E 2 P. & A. c. 13. Tf a perſon be arreſied for mel, 
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ſhall nat be 15 to bail or mainpriſe by any juſtices, but in open ſe Wo ons, 
except it be by two juſlices at the leaſt (1. Q.) and the ſame to be pre- 
fent tegether at the time of the ſaid bailment : Which bail they : ſhall certify 


in writing ſubſcribed or ſigned with their own hands, at the next general 


geo! delivery to be Halden within the county where the perſon ſal Je arr. fed 
gr fu uſfected. 

And the faid „er, or one * them, being of the quorum, a any 
ſuch priſoner is brought before them, for any manſlaught -r or felmy, before 
any bai ment, ſhall take the examination of the feid p- i/oner, and informa- 


tn of them that bring him, of the fac] and circumſtances thereof, and the : 


ſame or as much thereof as ſhall be material to prove the felony, ſha'l put 
in writing before they make the hailment : Which examination together with 
the bailment, the ſaid juſtices ſhall certify at the next general gaol deliver 7 
ts be holden within the limits of their commiſſion. | 

And the ſaid juſtices ſhall have power to bind all fach by recogiizancę 
as do declare any thing materia! to prove the offence, to appear at the 
next general gaol delivery to give evidence againſt the Fry y on fus trial: 
And ſhall certify the ſame in like manner. 


| Id any juſtice offending contrary to this af, Foal on due prof b = 
WY -commation, be fined by the judges of affi Zo. 


But in London, Middleſex, and in her cities 150 towns corporate, 
1 juflices may let priſoners to bail, as thev might before this * ac; but when® 
1 0 4 do bail, Hey ore to favs and certify rhe bail and examination as is here 
1 refted. 


6 7 I. 2 exc fr ve Ball. 

[ 
l By the deelarnion of rights 1 WW, 22 6-2; exceſſive bail ought 
e - 


not to be required. 


= VII. Denying bail where it oug 1 to be. gr ante,” 


r To while bal where the party ought to be baited (the party offer- 
ing the ſame) is a miſdemeanor puniſhable not only by the ſuit of | 


a the party, but alfo by indictment. 2 Haw. 90. 1 97. 


V. il. Granting 3 where it Gt m7 t be denied. 


= by fine; or punifiieble as a negligent eſcape at common law. 
. 

If the keeper of a prifan bail any not bailable, he ſhall of his fee 
and office; if another officer, he hail have three vears impriſon- 
ment, and; make fine at the king's pleaſure. 3 Ed. 1.c. 15. 


=, 4-4 


urry committ. da man on ſuſpicion of ſtealing a Mare, and bound 


* 
a 15 the owner to proſceuie. Afterwards upon examining two other 

| tellons be admitted the party to bail. The profſcoutor appeared at 
In 


ED 1d found a bill, but the Party AC. "uſed did not appar. 
Yor. | 


Admitting bail where it ought not, i5 « puniſhable by the judges of 


1 18 E. 2. K. and William Clarks, eſquire. He as a juſtice ot 
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term or aſſi ge after the commitment, he ſhall upon motion the laſt day if th 


they ſhould not have bailed the men themſelves. Str. 1216. 


_ atherwiſe he may be baited. 


, * Alſo if a perſon is committed far treaſon or felony ſpecially exfreſſed, 


cath made that fuch coby was denied. © 


apf) for fas enlargement, he ſhall not have a habcas corpus granted in tht 
an habeas corpus under the ſeal of the court on pain of $001. to be maris 


_ 9fricer or keeper, returnable immediate. 


tendred to him, and the priſoner ſhall give bond 10 pay the charges of 9 
Hing him back if he ſhall be remanded, and that he will nit make am 


FX 7 EE: 


And the court granted an information againſt the juſtice, declarigs 
w 


IX, Of bail by writ of habeas corpus. 


If bail cannot otherwiſe be obtained, the law hath provided a re. 
medy in moſt cafes by the Aabeas corpus act 31 GE. 2-0 2. The 


ſubſtance of which ts briefly thus: 


If the commitment is for treafon or felony plainly and ſpicially expreſſu 
in the warrant of commitment ; alſo if any por ſon is committed and charged 
as acce{/ary before the fail to any petty treaſon on felony, or upon Juſpicim 


Hereof, or with ſuſpicion of petty tregſen or felony, which petty treaſon o 
felany ſhall be plainly and ſpecially expreſſed in the warrant of commitment: 


in ſuch caſes the perſon hall not be baited on a writ of habeas corpus; 


yet if he ſhall in open court the firſt week of the term, or firſt day of 
af}.ze, petition to be tried, and ſhall not be indicted 


ſame time in the ne! 


term or efſize, b- builed, unleſs it ſhall appear to the judge upon oath thi 


the king's witneſſes could nol be produced within that time, and then if tes 
not tried in the ſecond term or afſize, he ſhall be diſcharged; ©. 


Previous to the oforejaid bailment, the priſoner or ſonie per fon on hi 
behalf, ſhall demand of the officer or keeper, a true copy of the warrant « 
commitment, wich he ſhall deliver in fix hours, on pain of 100). 1 th 


_ partly grieved for the firfl effence, and 2001. and forfeiture of hrs office fi 
Eo, Rr Wn, : „ 15 
Teen application is to be made in writing by the priſoner or any perſam fi 


hm, atteſled and fubſcribed by two witneſſes who were preſent at the d 
livery thereof to the court of chancery, king's bench, common pleas, or er- 
chequer, or if out of term time, to the lord chancel/or or one of the judge! 


and a copy of ihe warrant of commitment ſhall be produced before them, 1 


- 


But if any perſon hath wi'fully negleAed by the ſpace of feuo terms f 


ucncation, | 


This being done, the lard chancellor, or judges reſpeflively, fell au 


in this manner, Per ſtatutum triceſimo primo Caroli ſecundi reg 
and figned by the Fer ſon that awards the fame ; and ſhall be directed to i 


Aud the charges of bringing the priſener ſhall be aſcertained by the jus 
or court that awarded the writ, and indor{ed thereon, nat exceeding 1% 
a mile. ons 5 | 5 BG 5 1 
Juen the writ ſpall be ſerved on the keeper, or left at the gas di 
any of the undcr-officers ; and the charges ſo indorſed, ſhall be pats 


«ape by the way. 7h 


upon 


to be 
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This done the officer ſhall within tris days after ſervice (if it is within 
twenty miles return the writ, and bring the body, and ſhall then like "wif 
certify the true cauſe of the impriſonment ; if above twenty miles and ſeſt 
than an fundred, then within ten days ; if above an hundred, then within 
twenty days 3 on like pain as before. 

But after the aſſixes ore proclaimed for the Oy coſere the pr lf, is. 
d:tained he ſhall not be removed. 


* Then if it ſhall , to the ſaid lond chancellor or judges, bat tie 4 53 


rifoner is detained on a legal! proceſt, order or warrant, out of ſome court 
that hath juriſdiftion of criminal matters, or by warrant of a judge or juf- 
tice of the peace for matters for which by law he is nat bailable; in fuch 
caſe the priſoner ſhall not be diſcharged. 

If he ſhall be diſcharg:d, he ſpall thereupon enter into FPCOgnizANCE to ap- 
pear on his trial; and the writ, and return ther of, and recognizance ſpall 
be certified into the court where tho trial muſt be. 

But perſons charged with debt, or othcr n or with proceſs in any 


civil cauſe, after their diſcharge for a Timinal offence, foall be kept in cuſ- 


{ud fer fuch other ſuit. 


thd perſons fo ſet at large, ſhall not be recommitted far the ſame of. 


fence, unleſs by order of court; on pain of 500). to the part * grieved. 
Io things I thall obſerve upon this ſtatute : 


4; -T hat altho? the conſtable by bis own anthority, without any 


warrant of commitment, may carry offenders to gaol, and this was 
the method of ſecuring prilsners before there were any juſtices S of he 


peace; yet fince the inſtitution of the office of juſtices of the peace, 
it is better that they be carried before a juſtice, to be ſent by him to. 


gaoi by warrant of commitment ; hin rwiſe they have a right to be 
bailed upon this act, whatever the offence may be. 

2. That the warrant of commitment cught to ſet forth the cau'e 
ſpecially ; that-is to fay not for treaſon, or felony in general, hut trea- 
lon for counterfeiting the king's coin, or f. lony for lealing the go WP of luch 
a one t9 ſuch a value, and the like; that ſo the court may judge there- 


pon, whether or no the offence is ſuch, for which a : priſoner onght - 


to be e admitted to bail. 
* A. trocol agu bail in another man's name. 


By the 21 J. c. 26 It any fer 2 ſhall uckuxw/odge, or procure to be 
oc, any bail in the name of any other not Pri up to ihe fume; he 
Pall be guilty of felony without be nefit of clergy. 

In the name of any other | 7. 6 C. Two people put in bal! in 1 
ed names, and becauſe there were no ſuch per they could not be 
| proſecuted tor perſonating bail on this ſtatute, So the court ordered 


them and the attor ney to be ſet in the pillory, which was done aG- 
cordingly, Str. 384. 


* Pail taken hefore a judge 1 is not within: this aarut e, tin! it be filed“ x 


of record. 1 H. H. 696. But it is within the following ſtatute of 
4. e. 4. by which it is enaded, that ary who ſhͥl perfonate anther 
before thoſe able have authority to Lake bail, fa as i9 | make him liable to 
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7 Payment of ary ſum of money in that fait & or action, ſhall be guilty of 
Jromy W within EF 


Form of Bail. 


| Weſt 'eſtmor land. 


E it remembered, that on the _ day e em 
in the = - Jear of the reign oF A. 0 
| of — = yeoman:, A. B. of. - yeoman, ard B. B. 3 


yeoman, came before us John Moore, efquire, and Richard . doclor 
of laws, two of his mujeſty's juſtices of the peace in and for the ſaid county, 
one whereaf is of the quorum, and ſeverally acknowledged then: oſcives to owe 
to our faid lord the king, that is to ſay, the ſaid A. O. 200. and the aid 
A. B. and B. B. 100. each, 10 be reſpectively levied of their lands and te- 
h goods and chattles, if the ſaid A. O. fhall make default in the 
fer formance of the condition indorſe 4, Ea und. Twrilten.) 

John Moore, 

Richard Burn. 


The a of this recignig mee 1s fuch, that if the within [abr 
hs A. O. ball Per ſoually af pear before the juſtices of our ſovereign led 
eeß the dence within the ſaid county, and likewiſe ti 
hear and determine divers felonies, treſpaſſes, and other miſdemeanors in 

the ſaid county committed, at the next rg quarter ſeſſions of the peace 
for, b-fore hic majeſly * juſtices of gaol delivery at the next general gaol de. 
livery] to be folien in and for the ſaid comty, then and there to anſeuer ts 
eur ſaid ſovereign lard the king, for and concerning the felonious taking ard 
ſlealing of ——— property of A. M. of - yeoman, awith the 
_ tufpicion rac the ſud &. O. ſands charged b- TIN us the [aid juſtices, 
"and to do and receive what [| all by the court he then and there eng 
tim, and ſhall not depart the court without licence, then the abvve [within] 
STARR 0 ſhall be 907, 


Or, {the party is Un _piifon, and ſo abſene, Fond File fags this 18- 


the true form ſrom Lombard. 


55 it re e that. on 1 day of — 

in the ——— year of the reign n of before us 
ae and Richard Burn * dolor of laws, tw of the 
Tuſtices of nur foid lord the king, afſigned to keep the peace within the feid 
191nety, and an, of us of the quorum, at Grimeſhill in the ſaid cat, 
dd come A. B. ond B. B. of — in the ſaid county, yeomen, 
and to in bai! until the next gaol delivery to be ho/den in the faid county, 
ene A. O. of — labourer, taken and detain d in priſon for fulfici 
of a certain fo! 0 In u ſealing = the property of —— and took upon 
themſeboes each of the fuid A. B and B B. under the penalty of 20). of gov 


W. eſtmor and: 


und lawful money of Great Britain, of the goods ond chattles, Jauds and. 


 t-nenients, of them and each of them, to the ve of our ſaid lard the ng, 
His heirs and facceſſers, to be Kee, if the ſuid A. O. ſhail not perl nals 


af fea car al th. 2 d next gael d. liver 
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gn od ts d ie the ſaid gael, to ſand to ichn conc ernie the fergm ojure- 
1 according to. the law and cuſtom of England.“ Ci vel Wuwer 0 
lea! ' &C. 


But the ſeal need not be, for hey: are judges of record; it 
may be barely ſubſcribed by tent: or T0 EY 


Tiken Sad geHhul⁰ede ci 116 day 3 
car. abt written, b fore us ihe 
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John Moore, 


Ri. Burn. 
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And — a warrant iſſues for his deliverance, thus: 


OHN Moore, efquire, and Richard Burn, doctor 1 
Weſtmorland. 0 
of laws, two of the Juſitces of and one of # 
us of the quorum, To the keeper of his majeſiy's gal at in the. = 
aid county, greeting. Foraſmuch as A. O. of labourer, hath _ 
before us, found ſufficient ſuretics to appear before the juſtices of gl 1 5 | 
felrvery at the next general gaol delivery to be holden in the ſaid county, | Bb 
; anſwer to ſuch things as ſhall be then on the behalf of our ſaid [cve- 'Þ 
yen lord objefted againſt him, and namely, to the felonicus taking of A 
(for the ſuſpicion whereaf he was taken and committed to your | = 
d ga!) : Me command you on the behalf of our aid fovereign lod. _ = 


ja the ſaid A. O. do remain in your ſaid gab for the aid cate, 84 
and for none other, then you forbear to detain him any longer, but that. | 1 
jou deliver him thence, and Juffer him to go at large, and "that upon the 1 
pain that will thereon enſue. Grven under our ſeals at Orton in the bs 
laid county, the day of - in the. year | | =_ 
* Lord Hale ſays, the advantage of this latter kind of bail i is chis, * 185 11 
hat it is not only a recognizance in a ſum certain, but alſo a real 

ul, and they are his keepers, and may be punifhcd by fine beyond 1 
he ach mentioned i in the Fecogr 1Zance; if there be Cate; and may} DE 
078 him if they de ubt his eſcape, and have "tu ©: Miztiied, 1 1 
obe Uicharged of the recognizance. 55 . | — 


: ANK DE SF | R X24 N oa 4 
| VR perver ſe and malicious e cut- = 
ting down and bieaking up of any part of Powdixe. 1 
Ite dike calle ed New Powdike in Marſhiand in the þ 1 
wunty of Norfolk, and the broke n dike called Odfcla dirty Ky y Murſh- fr : rp 
nd in the iſto of Ely, or of 'y other bank deine parcel of 1 rind 1 
Þ uppermoſt part of the 01 county voi Le e made ir the | © 


resse and ſalvation of the ſaid coun! y of Marjhiond, {hell be ad- 
7 wony. And the ſcſſions may determine the lame. 22 H. 8. 


2. By 


. 


NN R N FF. 
2. By the 6 C. 2 If iny berſon ſhall in- 
Fee und river lavhiily and malic uſt 1524 down or cut down thy 
banks. Hank of any ver or any ſea-bank, whereby any lang 


Nil be overflowed or da umaged ; 
felony without beneßt of clergy. 5 | | 
3 And moreove % the ſtatue of 10. C. 2. c. 3 
if any per: fon Mall lun! awfully cut off, draw up, Or ge. 
move and © carry away any piles, chalk or other mate. 
rials, driven into the ground, and uſed for the fe. 
ring mer ſh or fea walls, or banks, in order to prevent the lang 
Fving w * hin the ſame from "A ing overflowed and damaged; on com. 
plaini or informarion thereof made upon oath to any juſtice reſiding 
near the lade, ſuch juſtice thall ſummon the pai rt y complained of 
or hall Fe his warrant to apprehend and bring ſuch pet rfon befzs 
hin, and upon his appearance, or neglect to appear, he ſhall proceed 
to examine the fact, and upon due proof thereof made either by con- 
feſſion, or oath of one witneſs, ſhall convict the offender ; who ſh 
3 forfeit 201. half to the informer, and half to the overſe 
or the uſe of the poor, to be levied by diſtreſs and ſale: for want d 
ſuffeient diſtreſo, to be committed to the houſe of correction, tok 
kept to hard labour for ſix months. /. 5. 


he ſhall be guilty ck 
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. 0 OR D Cole ſays, that bongue | in Brench Genifies the 

4 fame as menja in Latin; and that route is a ſign « 
Is mark, as we fay a cart rout is the ſign or mark 
where the cart hath gore; and. that metaphorically a bankrupt, 
banquerote, 1s taken for him, that hath waſted his eſtate, and remo! 
ed MIS banque {0 as there 16 ft but a mention thereof. 4 Inſt. 277. 

But as the firſt bankers came to us ſrom Itah, it feemeth more pro 
bable that the y bronght their name along with them; and conſe 
| quently that the-ward bankrupt Or banqueroute cometh from the Jalan 
boncs reilo, the bench being broken, "Che banker himſelf was ſo called 
from the bench or table which he uſed, with his name inſcribed, ani 
when he failed, his bench was br hes Which word ro!t9 is wha 
remuineth in that country of the Latin ruyptus ; all which, both word 
and metaphor we preſerve in our language, when we ſay that a pf 
fon 15 bankrupt, or that ſuch a one is broken. 

2.4 he defcription, of a bankrupt, within ts 
{ſeveral j:atutes h rough together into one . en 
eme t to be as follows: Every per n ſting 1 
| ti ade sf Ne cb , by way of var gamms, ExcHangl 
hartry, Che -ifance, 4 other, ſe, in g. Th , or by rote, or Ter 
ain by buyins and felling, 1 that a all uſe the trade or f 
fellton of a ſcriuener recelt ing other mens MINS Of lates into #13 5 
GY" < . wh Mall (1) dchart tle realm; or 2) beg 1 to beef." 
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BANKRUPT. 


ſuffer himſelf willingly to be arrefied for any debt or oiher thing not grown 
ir due for money delivered, wares ſold, or any other guſt or lawful cauſe 
i Cal conſideration or purpoſes ; or (5) fall ſuffer himſelf to be out- 
"WE j1:0ed; or (6) yield himſelf to priſon; or (7) willingly or fraudulently 
/all procure himſelf to be arreſſed, or his goods to be attached or ſeque/- 
fred; or (8) depart from his dwelling houſe; or (9) make any fraudu- 
ent grant or conveyance of his lands or goods, to the intent or whereby 
his creditors ſhall and may be defeated or delayed for the recovery of their 


juſt debts ; or. (10) /hall obtain any protection, other ihan ſuch perſon as 


Dall be lawfully protected by privilege of parliament; or (11) fhal! pre- 
r to any court any petition or bill againſt any of his creditors, thereby 
i :ndeavouring to enforce them to accept leſs than their juſt debts, or to pro- 
are time, or longer days of payment than was given at the time of their 
"BR cr:g1na! contract; or (12) being arreſted for debt, fall lie in pri- 
en oo months ; or (13) being arreſted for 100l. or more, * fall ef-* 


Lahe out of priſon, —/hall be adjudged a bankrupt ; (and in the ſaid caſes 
. 7} arre/?, or hing in priſon, from the time of his firſt arreſt.) 1 J. c. 
ul 15.1. 2. 21 J. c. 19. f. 2. 15. 10 An. c. 15. f. 1. | 
4 Every perſon] An Iriſhman, who trades and hath contraQted debts 
in England, and comes over here, may have a commiſſion iſſued 
against him, at the petition of the creditors here; and the Iriſh cre- 
ditors alſo upon the commiſſion may come in and prove their debts, 
And generally, if a perſon carrics cn a trade in any place belonging 
o the crown of Great Britain, and comes into England; a commul- 
lon may be taken out by the creditors in England. And there have 
been ſeveral inſtances, where perſons belonging to the plantations. 
abroad, and which is their ſole place of reſidence, yet happening to 
ee be n England ; have had commiſſions of bankruptcy taken out againſt 
them here. I Atkyns 82. „ 
ark A clerg;; nan if he trades, may be a bankrupt ; fer tho? by the 21 F. 
8. . 12. he 1s prohibited to trade, and his contracts in that kind are 
or declared to be void, yet they are void with reſpe& to himſclf only, 
and he ſhall not take advantage of the breach of one law, in order to 
0 2v0id his being ſubje&t to another. 1 Ack. 199. Es 
il An mfant, tho' a trader, cannot be a bankrupt ; for an infart can 
| owe nothing but for neceſſaries; and the ſtatutes of bankrupicy cre- 
ate no new debts, but only give a ſpeedier and mere effectualiemedy 
for recovering ſuch as were before due. And no perſon can be made 
a bankrupt for debts, which he is not liable at law to pay. 2 Bucky, 
The daughter of a freeman of London, being a Married woman, if 
ſhe trades ſoparately from her huſband, may be a bankrupt. 1 Feb. 
wy 555 | 
Uſing the trade of merchandiz.| As by excrcifing tlie calling o f 2 
merchant, a grocer, mercer, or in one gencral word a chapmean, vhs 
ls 0ne that buys and ſells any thing. 2 Back. 477. — 
But one ſingle act of buying and ſelling will not make a man a 
trader; but there muſt be a repeated practice, and profit by it, 2 
Black, 476. | | | | 5 | : 07 
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BANKRUPTS. 


Of mer chandizs] But t no perſon who ſhall adventure any money in 
the Faſt India company, and ſhall receive his dividend in merchan. 
dize, and ſhall ſell or exchange the ſame, ſhall be judged thereby 
merchant or trader within any ſtatute for bankrupts. 138 14 C. 2 


- JOG A „ . 


159 * And generally, buying and ſelling ſtock in the pul lic funds 8 
gov 


ernment ſecurities, Will not make a man a bankrupt ; the fan 
not being goods, wares, or merchandize, within the "oe Gf the 
ſtatute, by which a profit may be fairly made. 2 Blackſl. 4 

So alſo the members of the corporation of the Engliſh _ compar 
(for making cambricks and . ſhall not . chat account only 
be liable to bankruptcy. 4 G. 3. c. 37. 

Sec king his trade of living ty buying and ſelling] He that buys only, 
vor ſells only, is not within this deſeription; but it muſt be both buy: 
ang and ſelling, and alſo getting a livehhc od by it. 2 Blackfl, 476. 

Alſo, by ſpecial ſtatute, 5 E. 2. c. 30. No former, grazier, ol 
grower of cattle, ſhall be deemed a bankrupt, . 40. But if ſuch 
farmer or other ſhall deal in wool, hops, or the like, he ſhall be deemed 
a bankrupt ; othei wiſe any perſon by taking a farm, might avoid the 
ſtatutes, And in the caſe of Mayo and Hrcler, E. 8 G. a farmer who 
planted potatoes, but withal hought divers large quantities of potatoes, 


| and ſold the fame again, was adjudged a bankrupt. Str. 513 


Alſo, no handicraft efupation, where nothing is bought and ſold, wil 
make a man a bankrupt; as that of a huſbandman, a gardener, and 
the like, who are paid for their work and labour. 2 Bach. 47 

Alſo, an iunbeeper or viclualler cannot, as ſuch, be a bankrupt ; for 
bi gain or ſivelihood doth not ariſe from buying and ſelling in the 
way 7 of merchandize, but greatly from the uſe of his houſe, ſurniture, 
attendance, and the like: : and though he may buy corn and victuab, 
to ſell again at a profit, yet that no more makes him a trader, than a 
ſchoolmaſter or other perſon is, that keeps a boarding houſe and makes 


cConſiderable gains by buying and ſelling what he ſpends i in the houſe, 


and ſuch an one is clearly not within the ſtatute. 2 Black/!. 470 
Burr. Mansf. 2064. 
But where perſons buy goods and make them up into ſaleable con- 


: modities, as ſhoemakers, ſmiths, bakers, and the like; here, tho? part of the 
gein is by bodily labour, and not by buying and ſelling, yct they at 


e e the ſtatutes of bankrupts: for the labour is only in me lioration 


| of the commodity, and rendering it more fit for ſale. 2 Black/t. 476. 
So alſo, for the like reaſon, a butcher is within the ſtatute of bark; 


ruptcy. Bur. Mansf. 2148. 


But where a perſon bought a coral mine, and 8 the mine, and 


160 ſold the coals, he was adjudged not to be within * the ſtatutes for bank— 


"rupts: But otherwiſe it would have been, if he had bought the coals 
and ſold the ſame again. 2 Wil. 169. : 
Or that ſpall uſe the trade or profeſſion of a ſcrivenrr, receiving ether 


mens monies or eſtates into his truſt or cuſtody} Bankers, DroKerh, andlac- 


tors are within this deſeription. 5 E. 2. c. 30. J 59. 


So alſo pawnbreokers, as it ſecmeth ; being cempickended under the 
_ genera 


r 


ne 


al | 


BANKRUPT. 


eneral word brokers, which includes the ſeveral ſpecies of broker-ze. 
1 Ath. 206. | „ | | 5 

But no receiver- general of any taxes granted by act of parliament, 
ſhall be deemed a bankrupt. 5 G. 2. c. 30. ſ. 100. 

Begin to keep his hauſe, or otherwiſe ts abſent himſelf ] If 2 man 
keeps his houſe for a long time, this doth not immediately make him a 
bankrupt ; but if he conceals himſelf within his houſe for a day or hour, 
to delay or deiraud his creditors, he is 2 bankrupt. 1 Bac. Abr. 250. 
Oltain any prctection, other than ſuch perſon as ſhall be lawfully pro- 
tected by privilege of parliament] By the 4 E. 3. c. 33. in reſpect to 
perſons having privilege of parliament, it is enacted, that the petition- 
ers, on affidavit in any of his majeſty's courts of record at Weſtminſter, 
that the debt is juſtly due, and that they verily believe that the debtor 
is a merchant, banker, broker, factor, icrivener, or trader, within the 
ſtatutes of bankruptcy, may ſue out a ſummons, or an original bill and 
ſummons, againſt ſuch perſon, and ſerve him with a copy thereof; 
and if he ſhall not within two months after perſonal fcrvice of ſuch 
ſummons, pay, ſecure, or compound for ſuch debt, or enter into a 
bond in ſuch ſum and with two ſuch ſureties as any of the judges of 
that court out of which the ſummons iſſued ſhall approve of, to pay 
ſuch ſum as ſhall be recovered in ſuch action, together with ſuch coſts 
as ſhall be given in the ſame, he ſhall be adjudged a bankrupt from the 
time of the ſervice of ſuch ſummons, and the creditors may proceed 
againſt him as againſt other bankrupts. Provided, that this thall not 
extend to any debt contracied before March the 8th, 1764. And 
provided alſo, that nothing herein ſhall ſubje*t any perſon intitled to 
privilege of parliament to be arreſted or impriſoned during the time or 
ſuch privilege, except in caſes made felony by any of the ſtatutes of 
bankruptcy. N | Re 

3. But notwithſtanding that a perſon may have Vote 
committed any of the aboveſaid acis of bankruptcy, commiſſion j/all 
yet nevertheleſs no commiſſion of banrrupt ſpall be iu be iſſued, and 
ed on the petition of * one or more creditors, ines the what ts to be 
ſugle debt of ſuch creditor, or of twn or more being done previous 
partners, amount to 1ool. or of two ftich creditors thereto, 
petitioning amounts to 150l. er of: three er mare to 
2090, 5 C. 2. c. 30. /. 23. 8 = 
And the creditor or creditors petitioning, ſhall before the commiſſion 
(hall be granted, make affidavit before a maſter in chancery (to be fled 


wic the proper officer) of the truth of the debt, and ſhall alſo give 


200l, bond to the lord chancellor for proving the debt as weil before 


tie commiſſioners, as upon a trial at law, if the due ifuing of the 


eommiſſion thall be conteited, and alſo for proving the party a bank- 
wupt, and farther to proceed on ſuch commiſſion as kereafter is menti- 
cd: and if it ſhall appear, that the commilion was taken our frau- 
ulently, the lord chancellor may cider ſatisfaction, and muy atli.zn 
ch bond to the party injured. 14. e 

4. Put theſe circumſtances abovementioned being Tfuins be com- 
Oferved, then tae lord chancellor may on ſuch com- en. 
Ft n writing as aforeſaid, by commiſſion; unger een 
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BANKRUPT. 


the great ſeal, appoint ſuch wiſe and honeſt diſcreot perſons as to him 


mall ſeem good to be commiſſioners. 13 El. c. 7. /. 2. 


8. Which commiſhoners before they act; ſhall ad. 
miniſter to each other the following oathi „I A. B. 
do ſwear that will faithfully, impartially, and ho- 
es ©. heſtly, according to the beſt of my ill and know. 
© ledge, execute the ſeveral powers and truſts repoſed in me as a com- 
« miſſioner in a commiſſion of bankrupt againſt —— and that with- 


Commiſſioners 
oath, 


cut favour or affection, prejudice or malice. So help me God,” 
5 CE. N. c. 38. / 43. „„ a 


Motice in the 
Gazette of the 


And they ſhall keep 4 memorial thereof ſigned by them, amongſt 
the proceedings. id. ſ. 44. 3 | 

6. Then the commiſſioners ſhall cauſe notice of 

the commiſſion being iſſued to be given in the Gazette, 

and likewiſe notice in writing to be left at the bank. 


commiſſion being rupt's uſual place of abode, or per ſonal notice to be 


Pankrupt 7 
Hrrender. 


/ ued. given if he is in Priſon. 5 E. 2. c. 30. / 1. 

8 7. In which notice alſo ſhall be appointed a time 
and place of meeting of the commiſſioners ; whith 
meeting ſhall be at three ſeveral times within forty-two 
days, the laſt of which ſhall be on the forty-ſecond 


day; within which time the bankrupt ſhall ſurrender bimſelf, and di 
cover his eſtate and effects. 


% h 2+. | 


But the lord chancellor may enlarge the time for ſuch ſurrender and 


diſcovery, not exceeding fifty days from the end of the ſaid forty-two 
days; ſo as ſuch order Be made by him, fix days before the expiration 


* 162 


of: the forty-two. id. „ 3. 3 
5 *8. A creditor may chuſe whether he will come in 
Creditors to 1 | ** 1 

as To under the commiſſion or not: But if he chuſes to 


come in, he cannot proceed at law likewiſe for the 


ſame debt. Therefore if a creditor has the bankrupt in execution, he 
muſt diſcharge him from the execution, before he can be admitted a8 2 


| Chung afignees, 


creditor under the commiſſion. And a petitioning citditor, by the very 
petition hath made His election. 1 Att. 84, 15. 
9. The firſt meeting ſhall be for chuſing an aſſig- 
nee or aſſignees of the bankrupt's eſtate and effects 
{which in London ſhail be at Gν˖jd all). 5 G. 2. c. 30. ſ. 26. 
10. But before aſſignees are choſen, the major part 


The money with in value of the creditors may direct how and with 


Win to be 


whom the money to be received ſhall remain till d- 
vided : to which the aſſignees ſhall conform, as often 
as tool, ſhall be got in. 5 E. 2. c. 30. /. 32. 
11. And the creditor or creditors who ſhall ſue ouf 
the commiſiion, ſhall proſecute the fame at their own 
1 expence till aſſignees be choſen; and the commiſſion- 
s ll at the mecting for chuſing aſſignees aſcertain ſuch coſts, 
by writing under their hands order the aſſignees to reimburſe the ſame, 


lod gd. 


0 mmiſjion, 


but dt ihe firſt effects diet mall be get in. 5 G. 2. c. 30. / 23. 
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12. At the faid meeting for chuſing aſſignees, the 
commiſſioners ſhail admit the proof of any creditor's ho ball vote 
debt, that lives remote from the p ace of meeting, by for a/ji 1gnees. 
affidavit ; and alſo permit any pe: ron duly author zed 


by letter of attorney from ſuch creditors (oath being firſt made of the 


due execution thereof, either by affidavit ſworn before a maſter in chan- 


cery, or before the commiſſioners viv- voce z and in caſe of creditors 
reſiding in foreign parts, ſuch affidavits to be made before a magiſtrate 
where the party ſhall be reſiding, and together with ſuch creditors let- 


ters of attorney, to be atteſted by A notary publick) to vote in the 
choice of an aſſignee or aſſignees in the place of ſuch creditor : And 
every creditor ſhall be admitted to prove his debt, without paying any 
thing for the ſame. And the commiſſioners ſhall aſſign the eſtate and 
effe*ts unto ſuch perſon gr perſons as the major part in value of che 
creclitors, according to the debts then proved, ſhall chute. 5 G. 2. 
c. 30. . 25, 20. 

But no creditor ſhall ſo de, whoſe debt ſhall not amount to 10l. 
id. J. 27. 

5 Aud u the commiſſioners may from time to time LO 
appoint new aſſignees, if the major part of the credi- Ckiſing vero 
tors, whoſe debts amount to 10l. ſhall think fit; and g ſignees. 
the former aſlignees ſhall aſſign to them in ten days 
after notice of * ſuch choice, and of the new aſſignees acceptance there- 
of, ſignified under their hands; on pain of 2001. to the creditors, with 
full coſts. 5 E. 2. c, 30. /. 30. 

And tize lord chancellor, on petition of any creditors, may cider 


former aſſignments to be vacated, and new aſſignmenis to be nude 
of the effects not received ; and the commiſſioners ſhail cauſe notice 


thereof to be given in the two next Gazettes, and that the debtors db 
not pay to the aſſignees removed. d. .. 31. 

And the new alſignees, an filing a ſupplemental bill, ſhail be entitled 
o the benefit of the proceedings ma ſuit begun in tae time of tie 


wit allignees; for there is no privity between the bankrupt and tue 


ulignees, or at moſt but an artificial one; and it would be hard, 
where there have been pleadings, examinations, and the like, in a 
former ſuit, that the new aſſignees ſhould not have the benefit the ar, 
but ſhould be obliged to begin again. 1 Ai. 88. | 

Ig. On certificate under the hands and ſeals of the 8 
Gnmifſicners, that ſuch commiſſion is ilued, and Bankrupr no: 
ſach per ſon proved before them to become bank- fſurrenarins ts 
rupt, any judge or Juſtice of the peace, ſhal!l on be apprevernued. 
application to them for that purpoſe made, grant 1 8 
heir warrant (A) for the taking and apprehending ſuch perſon, and 
commit (B) him, to the common gaol, there to remain util ne Ge 
removed by order of the commiſſioners by their warrant. And the 


Horer ſhall forthwith give notice to one or more of the commiſſioners, 


of fuck perſon being in his cſcody 3 whereupon they ſhall fend their 


warrant to him to deliver him to the perſon. who ſnall be named in 
me warrant, who tha!l convey him to the commiiſioners to de examin- 


And the commiſſiorzers by ſuch or any other their warrant 


AN 
Nay e the gods d papers Of ſuch benkra pd WIC! Ball be in 
R 2 N 


eſſeets. 5 G. 2. c. 30. 
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any p Sa (neceſſary wearing apparel of himſelf and wife, 103 chil. 
dren "excepted.) 5 C. 2: C. 30. J. 14. | 


But if the perion io appr chended ſhall, Within tlie time allowed, 
fabaie to be examined, and in ali things conform, he ſhall have the 


: fame benefit as if he had ſurrendred. 5 GC. 2. c. 30. / 15. 


By which laſt clauſe it ſeemeth, that the bankrupt ſhall not be ap- 


prehended and committed, until he ſhall have made default in not 
furrendring and making diſcovery, after due notice as aforeſaid. 


Is. The bankrupt, aiter aſſignees ſhall be appoint- 


Bankrupt to de- ed, ſhall deliver up to them on oath (to be admi- 
truer * niſtred by a maſter in chancery, or juſtice of the 


peace) all his books * of account, papers, and writings 


not ſeired by the meſſenger of the commiſſion, and not before deliver- 


ed up, and then in his power, and diſcover ſuch as are in the power 


of v.cts3 and being not in cuſtody, Hall, at all times attend the 
aſſignees, on reaſonable notice given to him in writing, or left for 
him at his place of abode, in order to allit inn making out the ac- 
count of kis eſtate. 5 G. 2. c. 30. . 4, 


16. And fach bankrupt having ſurrendred, ſhall at 


Rontrupt 10 be all feaſonable times, before the expiration of forty- 


ai liberty to in- two days, or further term, be at liberty to inſpect 


[feat his s paper's. his papers, in preſence of the a\ſignees, or ſome per- 


fon appointed by them, and to bring with bim for 
his aſſiſtance any per on not exceeding two at a time, and to 
wake extracts from th 12 the better to enable bim to dib cover his 


47 5 in ner thereto, he hall be "Ip from 


8k al be freed arreſt or impriſonment of his creditors, in coming to 
rem arr oft. | 


ſurrende er, and from his ſurrender, for the ſaid for- 
ty-two days or further term; provided he Was not 
inc cuſtody at the tine of ſurrender. And if he be arreſted for debt, 
or on an eſcepe warrant, coming to ſurrender. or after ſurrender 
V.ithiit the fo id term; then, on producing the notice under the hands 
&f the conmiſſioueis or aſngnces, to the officer who thall arreſt him, 
and making it appear to ſuch Officer that ſuch notice is figned 
Ly them. and giving the officer a copy thereof, he ſhall be immedi- 
ately. chars ed . Alich if any officer ſhall in ſuch cafe detain him, he 
ſmall ferte't to him for his own uſe 5. a N by action of debt, 
YEN fall Os "1s 
18. And i: the bankrupt be in 7 or cuſtody 


Eanbrup n at the time of iſiuing the commirion, and 15 willing 
4 jg riſen 2: Nen to 7 JURY ender and be examine 05 and can he broughi 
11 < unis before the commiſſioners and creditors, the ex Pence. 

5 iſſued. theresf {hall be paid out of his eſtate : But if be 1 


in execution, or cannot be brought before the com- 


HY en then they hall attend him in Prifo, and the aſlignecs 
may APNOBK A pe ll to attend hum in ** HON, an a 0 produce him 


tis I RNS Alle Dapers, in C37 der to Prepare his 14ſt d The Oer and CNA. 
Tuinatton; 353 CODY wijereof the alſignecs hal! apply {or, and the 
s ad by lizall deliver to tnem, ten 4 is belore lach laſt exam ma- 
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19. And the commiſſioners may examine him 
(on oath, 21 J. c. 19. . O.) as well by wird of Ban fu, to 32 
mth, as on interrovatories in writing, touching his exentzmed, 
trade, dealings, eſtate, and effets; and take down | 
in writing his anſwer to verbal examinations; wich he ſhall firn : 
And if he ſhall refuſe * to anſwer, or not anſwer full, af HN] Hö qued- e 7 5 
ions, or refuſe to ſign the ſame ; the commiſſioners may by warrant 
commit him to priſon without bail, % he ſhall ſubmit to them, and 
full anſwer make, ankl ſign the fame; which warrant ſha! ſpecify ſuen 
queſtions. 5 VTV | 3 
As well by word of mouth, as on interrogatories in writing] MI. 4. 
C. 2. A. and Solomon Nathan, The defendant was committed hwy 15 
we commiſſtoners, who in their warrant recite, that he had been 15 
examin d before them upon his oath, upon which examination li- #8 
tad notoriouſly prevaricated ; they therefore comnut him without 1 
bail or mainprize, until he ſhall make a full and true diſcloſure and | 5 
diſcovery of his eſtate and effects, or be otherwiſe delivered by due 
courſe of law. Upon a hedeas corpus it was moved, that the deſen- 
dant might be diſcharged. One reaſon whereot was becauſe the 
ſtatute requires, that there ſhall be interrogatories exhibited for his 
examination, that ſo he may have time to conſider of his answer, 
and it can then appear to the court, whether he is bound to an- 
wer: perhaps this prevarication might be in a matter they had no 
power to inquire into. And by the court; Interrogatories are a term 
known in law, and import that the queſtions are put in writing. And 
they ſaid that Holt Ch. J. held, that the bankrupt ought to have a 
copy, and time to conſider of his anſwer. Str. 590. | 

Or not anſwer full;) In the aforeſaid cafe of K. ant Selemen 
Nathan, another objection againſt the commitment was, that they 
commit him, becauſe upon his examination he had 99779 ly prev 
ricated ; this being too looſe an exprefſion, for he might prevaricate, 
and yet give 2 full anſwer at laſt, And by the court; Where theie 
rectal authorities are given, the words of the act ougit to be pur- 
ed. - Str, 88e. „ „ | 

The commiſſioners may by warrant commit tim] H. 1G. 3. K. and 
Perrot. The defendant being brought up by k:b:as corpus, appeared 
upon the return to have been committed, “ until ſuch time as he ſhall 
* ſubmiic himſelf to the faid commiſſioners or the major part of then, 
and full anſwer make to their ſatisfaction, to the queltion fo put by 
them to him as aforeſaid,” Which queſtion was ſpecified in the warrant 
0 have heen, that ſince he did adinit there was a deficiency of 13,5151, 
he ſhould give a true and particular accauiit what was become of it, and 
tow he had diſpoſed thereof. His anſwer was, that * on goods fold 155 
the laſt year he had loſt upwards of 2000l. that by mourninss he had 
on upwards of 1000]. and that fur 9g or ten years (he was forry to 
ay it) he had been extremely extravagant, and ſperit large ſams of 
money. Which anſwer not being fatisiactory to the commuiſtioners, 
ey committed him as. aforeſaid. And now the court, judge the 
auſwer to be very inſufficient and unſatisfa story, ordered hun to be 
remanded. Afterwards, he was brought up again, and it appeared 
ua he had gen a further anſwtr, and particuarized a woman up- 

cn Fe 
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| pain of 1col. to the creditors: by action of debt. id. 15 
20. And by the ſaid ſtatute it 1s ye, EY that i. 
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on whom he had foent 5000l. from December 17 58 to December 
1750, and particularized the times of ſending and giving it to he: 
hut that no other perſon ' was privy to this, and that the Woman 


(vhoſe name was Sarah Powell, otherwiſe Taylor,) is dead, as he 


has heard: with ſeveral other improbable c 


circumſtances. It wa 


urged, that now having given a full anſwer, he ought to be diſchary. 


ed; that it is not material, in the preſent reſpect, whether his anſwer 
be true or falſe, or whether his conduct was prudent or imprudent; 
and if he be not now diſcharged, he muſt be impriſoned for life. Bur 
the court fill held the anſwer to be incompleat and unſatisfactory, and 
again ordered him to be remanded. [And this man was afterwards 


convicted and executed, for concealing his effects.] Burrow, Mans. 


Feld, 1122, 1215. 


Till ke ſball ſubmit to them, and full arſwer make | In the afore. 
ſaid caſe of Sclomon Nathan, the commitment was, unti! he l 
mate a full and true diſcloſure ard diſcrvery of his eflate and eſſebis, wr je 
otherwiſe delivered oy due courſe of lat. And by the court; This 


commitment not purſuing the words of the ſtatute, the prifener mu 


be diſcharged. Str. 880. 

M. 8 IV. Bracy's caſe, A commitment until ke ſhould cenform himfaſ 
ro their authority, was adjudged ill, becauſe too general, ſince they 
have authority in other matters beſides that: and it is beſt in the like 
caſes, ftricily to purſue the ſtatute. L. Roym. 100. 

Another commitment ?:// d charged by due courſe . law, adjudged 
ini for the fame reaſon. id. 851, _ 


But if on an habeas corpus there appear infuiciency i in the warrant 


of connnitment, the judge nevertheleſs {hail commit him to the larae 


priſon, to remain as aforeſaid, unleſs it be made appear that be hath 


fully anſwered all lawful queſtions, or unleſs it appear that he had ſuf- 


7 


ficient re2ion for not ſigning. 5 E. 2. c. 30. /. 18. 
And if the gaoler {hall ſuffer him to eſcape, or to 20 without the 
walls or doors of the priſon ; he ſhall, on * conviction by indictment or 


_ informat.on, torfeit $00). to the creditors. id. 


Alſo, the gaoler ſhall, on requeſt of any creditor who (ha! have 


proved. his debt, and producing a certificate thereof under the hand: 


| Bankrudt not. 


Cfcaver all his eſtate, 


produce and ſhew him to ſuch creditor ; on 


7 39. 


Gf the Commiſſioners, p 


he ſhall not within the ſaid time r mine! 
© the commiſſioners, 2nd fign ſuch ſurrender, ab d 
alſo ſubmit to be examined from time to time ©: 
bath, and i in all things conform to the ſtacutes con- 
cerning bankrupts, 2nd alſo on his examination fully 
and how diſpoſey of, except what hath ben 
{ra fide diſpoled of in the way of his trade and dealings, and except 


jars re „ ing 
ung confar ang, 
els £4 


nat hath keen laid out in the ordinary expence of his family, and 


210 del! vcr up to them all his effects 5 (except the neceffary wearing 
eppalel of himſelf. and wife, and children): then in caſe of any default 


ad wiirul 0! miſſion - 1 not ſurrendering and ſubmitting to be examili- 
cd, or in catz he ſhall remove, conceal, or embezzle any part of his 


vitate. 1 We. „alue of 20l. 0¹ any be OOKs of account, Or wilt nes 
Ic; 12t1ng 


nees, 


by aC 


their 
ſuch! 
freehc 
decan 
W th. | 
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relating thereto, with intent to 4b his creditors, and be thereof 
convicted by indictment or information, he ſhall be guilty of felony 
without benefit of clergy, and his eſtate ſhall be diy ided — his 
creditors. 5 E. 2. c. JO. /. I. 

21. And every perſon who ſhall accept any truſt, 
or conceal any eſtate of the bankrupt, and ſhall Other perſens 
not in forty-two days after iſſuing the commiſſion, concealing t. 
and notice thereof in the Gazette, diſcover the ſame bonkrupt” Ss ef- 
in writing to one or more commiſſioners or aſſig- fed?s. 
nees, and ſubmit himſelf to be examined ; (hall 


forfeit to the creditors 1001. and double value of the eſtate conceaicd, 


| by action of debt with full coſts. 5 C. 2. c. 30. / 21. 
22. Alſo the commiſſioners may examine on 

oath the bankrupt's wife, like as other perſons. 

21 J. c. 19. 5, 6. = 5 
23. As alſo they may examine in like manner 

every other perſon duly ſummonec before, or preſent And every ther 

at their meeting, touching the perſen, trade, deal- perſan. 

ings, eſtate, and effects of the bankrupt, and any 

acts of bankruptcy by him committed; and may take down in 

writing the anſwers to verbal examinations, which the party ſhall 
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may be eXAMILNCA. 


ſen: And if any of them ſhall refuſe to anſwer, or not anſwer fully 


al lawful queſtions, or refuſe to ſign the fame, the commiſſioners may 


by warrant commit him to priſon * without bail, til he ſhall ſubmit «7 


to them, and full anſwer make, and fign the ſame; ; in like manner 


as is ſaid before in ſection the 19th concerning the b tunk if 


. 2. e. 30. 15, 175. r 

24. The ſaid a ſhall have power by 3 N 
their diſcretions to take ſuch order with the lands of Ban rupt'e „ 
luch bankrupt; as well copy or cuſtomary hold as rate ec be c 
freehold, which he had in his own right before he ped of by a, 
decame a bankrupt ; or which he purchaſed jointly or orberw:;-. 
with his wife or child to the only uſe of ſuch bank- ST 
mug, or for ſuch uſe or intereſt as he may lawfully part with ; or 
with any perſon of truſt to any ſecret uſe of ſuch bankrupt; and aify 
With all his money, goods, chaitels, wares, merchandizes, and debts; 
and cauſe all the ſame to be ſearched and appraiſed to the beſt value 
ney may; and the {ame to be ſold by deed indented, and inrolied it 


« court of record; or other wie ordered for payment of the credito: v. 


13 El. c «Re: fo * x 
25. And if any lands or goods hall en! or 3 
come to the bankrupt afterwards, before the debts PRontrupt's fu 


{520 
be full ily pa; the ſame Thall be diſpoſed ot in like ture tate. 
manner. 2 El. Ca 7. Ty I 1 . 8 . 


/ 


20. der du ſhall not extend to lands 8 by 
luch perſon before he becomes bankrupt, provided Laid; fold: „ 
the aſſurance be made banda jd”, and not to his OWn ſidte. 
ule only, or ot his heirs; and that the party to 1 95 
noe Us they are aſſured, be not privy to thc fraudulent purpoſe. © 

due e bankrape ko deccive his creditors, 13 EL 2 {5 12. 


— 


27. Aſo 
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of the efete redeemed for the uſe of the creditors, as fully as any 


Cuftomary. 


BANKRUPT. 
Sg ; ; . | G 
Eftate tail. and inrolled at Weftminffer in ſix months, fell the 


| bankrupt's eſtate in tail, whereof no reverſion or re. 
mainder is in the king or of the king's gift; which fale ſhall be good 


27. Alſo the commiſſioners may by deed indented 


otherwiſe, might cut off. 21 J. c. 19. /. 12 EY. 

| | 28. Alfo, it the bankrupt hath conveyed any 
Effote mort- eſtate, on condition, or power of redemption, 
gel. at a day to come, by payment of money, or other- 
5 wife; the commiſſioners before the time of the per. 
formance of ſuch condition may appoint under their hands ard ſeals 
any perſon to make tender or payment of money, or other perfor. 
mance, as fully as the bankrupt might have done; and may diſpoſ: 


2painſt all perſons, whom the bankrupt by common recovery, or 


other eilate of the bankrapt. 21 F. c. 19. f. 13. N 

29. Perſons purchaſing copyhold or cuſtomary 
lands ſnall pay a fine to the lord of the mancf, 
| -yiho ſhall hereupon admit them. 13 El. c. 7. ſ. 4. 
In order to ſave the expence of two fines, it was recommended by 


dents. | 


the lord chancellor Hardwicke in ſuch * caſe, to leave out the copyhold 


eſtate in the aſſignment; and then the commiſſioners, when they 


ear meet with a purchaſer, may convey to him in the firſt inſtance, 
Zo. Effects which a bankrupt hath as executor 
only ſhall not be applied to the uſe of the cre- 
. ditors ; but ſhall go according to the direction of 
the en %% En: 
31. Commiſſioners and others by warrant under 


TD”. 2... OT 3 N 
£ fects whien he 
vath as executor. 


C:ommiſicners their hands and ſeals, may break open the bankrupt's 


may break open houſes, doors, trunks, and cheſts, where he or any 

Sc -s. of his goods ſhall be reputed to be, and ſeize upon 

and order his body and goods as before is faid, 
7777 8 

32. If the bankrupt ſhall convey to any of his 


PBanirupt frau- children, or other perſon, any lands or goods, or 
Cc. e nt ce transfer his debts in other mens names, except the 
" Ve3ziug. _ ſame be conveyed or transferred on marriage of any 


| of his children, or for ſome valuable conſideration ; 


the ſame may he diſpoſed of in like manner. 1 F. c. 15. / 5. 


And if the bankrupt ſhall on his examination be found fraudu- 
tently to have conveyed his lands, goods, or eſtate, to the value © 


20. to defraud his creditors, and ſhall not diſcover the fame, and (it 


maiked to the pillory, and cut off, 21 F. c. 19. / 7. 


1 
4. 
* lie in bis power) deliver the ſame to the commiſſioners: or if he 
carmet make it appear to the commiſſioners, that he hath ſuſta ned 
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p:lory in ſome public place for two hours, and have one of his es 
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And if any bankrupt, after iſſuing the com- 


bon {hall compound with the perſon lung out Bantrutt cam 


the fame, for more chan his proportion With the Pound a 
reſt of the creditors ; fach commiſſion may be ſu- the per jor 
:ſeded, and the lord chancellor may award to any 17 ot the. 
creditor petitioning another conn: Mon, and the commlſios. 
and deliver up to the new commiſſioners ail he ſhall h ve ſo receiv- 
ed for the uſe of the other ereditors. 5 G. 2. c. 30. Hz 24. 
34. If a debtor to a bankrupt pay him volun- x 
tarily, he muſt pay it over again, but it is other- Debtor paying 
wiſe if he pays him by compulſion of lay. Read. to a bankrupt. 
Bankr. 
35. But no real creditor of the bankrupt ſhall be 
able to refund to the aſſignees, any money witch Afoney received 
before the ſuing forth the commiſſion vas in courſe of a bankrupt. 
of trade received by him of the bankrunt before he 
tad knowledge of the perſon's becoming a bank: upt, 
or being inſolvent. 19 C. 2. . 19. Fg 1. 


* 30. And no purchaſer for valuable conſideration Purchaſer not * 


ſhall be impeached, unleſs the commiſſion be ſued 29 be mproched 
out in five years after the perſon ſhall become a after five years. 
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If the bankrupt, at the time he ſhalt be- Bangrupts cons 
come bankrupt, ſhall by conſent of the true owner, deying their 


have in his poſſeſſion and diſpoſition any goods goods, and 


whereof he ſhall be reputed owner, and take upon #eeping pe 
him the fale or diſpoſition thereof as owner; the fon. 
commiſſioners may diſpoſe of the fame, as fully as 
any other part of the bankrupt's eſtate. 21 J. c. 19. + FE. 
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king; the commiſſioners may examine upon oath, 
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whether the ſaid debt were due to ſuch debtor or accountant, upon 


ay contract originally made between ſuch accountant and the bank- 
rupt; and if it was made with any other perſon than the ſaid ac- 
countant, or for the uſe cf any other perſon, the commiſſioners pro- 


eeedings ſhall be available againſt the ſaid extent. 21 J. c. 19. / 10. 
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* 173 every creditor a portion * ratelike, according to the quantity of his 


debts, 13 El. c. 7. .. 2.); which order ſhall contain the time and 
place of making it, ond the total of the debts prov ed, and of the mo- 
ney in the hands of the aihignees, and how much in the pound ſhall be 
then diſtributed; one part of which order ſhall be filed among the pro. 
ceedings under the commiſſion, and each of the aſſignees ſhai] have x 
du plicate thereof. And the aſſignees ſhall take receipts for the ſame, 
in a book to be kept pe! that purpoſe. 5 G. 2. c. 30. /. 33. 
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allatc ace ſhail, under their hands and ſeals, certify to the lord 


there. chancellor, that he hath made a full diſcovery of his 


eſtate, 2 and in all things conformed himſelf; and thet 


* doth not 2 appear 10 them any reaion to doubt of the truth. of ſuch 
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not leſs than 20. and who have proved their debts, or ſome perſon by 
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And every ſecurity given to the uſe of any credi tor, to induce him 0 
Gen ſuch allowance or certificate, {hall be void. 7. . 11. 

"Moreover, no bankrupt thall be intitled to ſuch allowance, who hath 
upon marriage of any child given above 1ool. unleſs he prove by his 


books, or upon his oath, that he had remaining at the time ſuAcicat to 


pay his debts; or who hath loſt in one day the value of 51. or in the 
whole the value of 1001. in 12 months next before his becoming bank 


rupt, at cards, dice, tables, tennis, bowls, bill:ards, ſhovelbcard, cock 


fohting, horſe-races, dog-matches, foot-races, or other paſtime or game, 
or in bearing 2 part in the ſtakes, or by betting ;. or hath within one Vear 
before he became a bant rupt loſt 100d. by ne ts for the ſtock of any 
company, or pub ick funds, where the contrast was not to be perform- 
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the fraud, and obje*t to the reality of ſuch deb: „the certificate iEall 
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ance.” /. 9. 
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Tuft: ces of the peace for the 7 oa comnty, to be pr oceeded es accord. 
22 775 Kc. 


„. Commitment thereon. 


To the keeper. of the common gaol at —— jy 
He ſaid county, J. P. eſquire one of his majeſty; 
t juſtices of the peace for the faid county fenden 

greeting: 


7 Send 70 yat herewith beino dal certified to bo a bankrutt, 
requiring you ta Heep him in the ſaid x o20l until he ſhall be d:ſchar . 
tel C ding T 70 law. Given — 


By 28 C. 3. c. 24. , 2. the5 C. 2. c. 30. for preventing the com. 
mittig of frauds by banrap's being but temporary, is further con- 


tmucd to xt. June 1793, and from thence to the end of the then rent 
&:iiton : of partament. 


BARON COURT 


E oor: heron is a court which every lord of a manor {anci- 
enily called a baron) hath within the precinét of that manor, 
he buſineſs thereof 8 to inquire of matters concerning the lord 


and tenant in their civi! capacity only, as of the death of tenants ſince 


te laſt court, of 3 ſurrenders, incroachments, tre ſpaſſes 


elcheats, forfeitares, and ſuch like. But with this court is frequent! | 


Fic! m by grant or Pi eſcription, a court leet; the juriſdiction whereot 
EX rendeth to all cſinii nd. matters within the precinct, for the preſer. 
vation of the king $ Peace. For which fee the title Leet. 


BARRATRY. 


J. hat iris. 
II. How e . 


J. Wis ar it 25. 


HIS S word barratry we have ad either from the Danes of 

| LNornans, or both: for barratta in the Danrifh, and bare? I 

tize Vor, an, do cqually ſignify a quarrel or contention. | | 

And a varratar in legal acceptation, doch ſignit a common move) 

extiter, on Maintainer of (hrs 07 QUATTELS, either in Courts, o/ i 105 
country. I inſt. 368. 1 Haw. 243. 5 

* A, cOMmun 1190?! pl It ſeems clear that no one can be a bara 
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BARRATRY 


muſt charge the defendant with being a conmon barrater, 1 Haw. 
24% _ 
| 52 ver, exciter, or ann] Yet it ſeemeth, 3 an attorney is 
in no danger of being judged guilty of an act of barratry, in reſpe & 
of his maintaining another in a groundleſs ae to the . 
whereof he was no way privy. 1 Haw, 243. 
Alſo it hath been holden, that a man ſhall not be -djudged A barrator; 
in _ of any number of falſe actions brought by him in his own 
nieht; for in ſuch caſes he is liable to coſts. 1 Faw. 243. 
u courts] Either courts of record; or not of record, as in the 
| county, hundred, or other inferior courts. 1 Inſt. 368. 
Or inthe country] In three manners: 1. In difturbance of the 
peace, 2. In taking or keeping of poſſeſſion of lands in controverſy, 
not only by force, but alſo by Ry and deceit, and moſt commonly 
n Jupp! reſllion of truth and right. 3. By falſe | inventions, and ſow- 
ing of calumniations, rumours, "and reports, whereby diſcord and diſ- 
| quiet may grow between neighbours. 1 Inſt. 368. 


"T4. How purified 


| have power to reſtrain all barrators, and to purſue, arreſt, take and 

| chaſtiſe them, according to their treſpaſs , 67, offence. 

And altho' this ſtatute doth not create this offence, but ſuppoſes 

it at common law, and only appoints the puniſhment, yet an indict- 

ment of barratry, concluding agarn/t the form of the Satute, is holden 
to be good, and agreeable to many precedents. Cro. Els, 148. 

| 1 Haw. 244. 


| out alſo concluding again the peace; for this is an eſſential _—_ oO! 
0 35 being an offence by the common law. I Haw. 244. 5 | 
And it Hath heen holden, that an indictment of this kind may be 
200d, without alledging the offence at any certain place; 5 becauſe, 
from the nature of the thing, conſiſting of the repetition of ſeveral acts, 

Nt t muſt he intended to have happened in ſeveral places; for which 
ae it is ſaid, that a trial ought to be by a jury from the body of 
5 county. 1 Haw. 244. | 

* Which caſe, and that of a common ſcold, ſeem to be the onlv of- 

ces for which -a general c en will lie.” without ſhewing any 

the particular facts in the indictment; for barr2try is an offence 
& a complicated nature, confiſti ng in the repet tion of dwers acts in 
liurbance of the peace, and it would be too prolix to enumerate 
them 1 in the ind: Stment; 2nd therefore experien 10 hatin ſettled it io 
be ufcient in charge a man generally as 2 common barrator, and 
before the time to give the defendant a note of the particular mat- 
tery ahich are inceaded to be proved againſt him; for otherwiſe it 
wl be inpeihhle to prepare 2 2 defence apunft fo general ard uncerts'r; 

3 Charge e, Wh may be proved by fuch 2 multiplicity of Soros 
nave; and therefore the. court generatly wil not ſutfer the proſe- 


Mon 0 go 08 in the trial of the indictment, without ſuch note 
SS enteo the denen . 1 N 24.4; 2 Harb. 22, 7. 


Fw 1 : 8 8 : | A8 


By the ſtatute of 34 Ba. ee, „ . Juice, of the peace ſhall. 


' 
But it hath been reſolved, that ſuch indiftment is not 900d, with . 
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As to the kind and manner of puniſhment, it is ſaid, that if the gf. 


fender be a common perſon, he ſhall be fined ard impriſoned, and bound 
to his good behaviour; and if he be of any profeſſion relating to the 
Jaw, he ought alſo to be farther puniſhed, by being diſabled to pradiſ: 


for the future. 


1 Haw. 244. | 8 
And by the 12 G. c. 29. If any perſon, who hath been convicted 


of forgery, perjury, ſubornation of perjury, or common. barratry, tha 


practiſe as an attorney or ſolicitor; he ſhalt be tranſported for ſeven years, 


"I 


BA4ST 4 KD S. 
Concerning the ſettlement of baſtard children, ſee title POOR, 


J. Tho fhall be deemed a baſtard. 

JJ. Securing the reputed father. 

III. Bond to indemnify the pariſh. 

IV. Order of filiation and maintenance by the juſtices, 
F. Appeal! againſt the arder. 

IT. Puniſkment of the mother and reputed father, 

FIT. Mothier or reputed father running away. 

PITT. Murdering a baſtard child, 1 

IA. Capacity of a baſtard as to inheritance, 


* J. Who ſhall be deemed a baſtard. 


Meaning of the r. [HE word baſtard ſeemeth to have been brought | 


unto us by the Saxons ; and to be compound- 
5 ed of baſe, vile or ignoble, and fart, or ſteort ſignify- 
ing a riſe or original. By the common people in the north (among 
whom is preferved much of the ancient Saxo) it is ſtill pronounced 
burt, denoting a perſon ſprung from a vile or ſpurious origin; even as 


word bajtard. 


an uþ/tart is a perſon fddenty riſen from a mean extraction in general. 


2. Lord Coke ſays, We term all by the name of baſ- 
©2/lard barn in turds that are born out of lawful marriage. By thc 


{awful marriage. common law, if the hutband be within the four ſeas 


N 1 that is, within the juriſdiction of the king of England 
if the wife hath iſſue, no proof is to be admitted to prove the child 3 


baftard unleſs the huſband hath an apparent impþ9/7bility of procreationy 


as if the huſband be but eight years old, or under the age of procreati- 


of full lawful age, the child is legitimate. 


on, ſuch iſſue is baſtard, albeit he be born within marriage. But if ths 
iſſue be born within a month, or a day, after marriage, between parties 


I Inſt. 244. $00 
M. 6 G. 2. Lomax and Holmden. In ejectment the queſtion on! 


trial at bar Mas, whether the leflor was fon and heir of Caleb Lomas 


elquire, deceaſed ; which depended on the queſtion of his mother? 


marriage. And that being fully proved, and evidence given of the hut- 


cefs wilt be preſumed ; the detendanis were admitted to give evidenct 


band's being frequently at Lenden, where the mother lived, ſo that de. 
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BASTARDS. 


af his inability from a bad habit of body. But their evidence not going 
to an impoſſubitaty, but an improbability only ; that was not thought 
ficient, and there was a verdict for the plaintiff. Str. 940. 

And it is faid, that formerly if the huſband was within the four ſeas, 


no proof of non acceſs to his wife was admitted, but the child was 
deemed to be his; but as this notion was built on no rational foundati— 


on. it is now entirely departed from; and though the huſband and wife 
are both in England, if there is ſufficient proof that he had no acceſs to 


| her, the child will be a baſtard. And this as determined in the caſe of 
| Piydrell and Pendretl, M. 5 G. 2. which was an iſſue out of chan- 
| cery, to try whether the plaintiff was the heir at Jaw of one Thomas 
Pentrell. It was agreed, that the plaintiff's father and mother were 
married, and cohabited for ſome months; that * they parted, ſhe ſtay- 1 99 
ing in London, and he going into Staffordſhire ; that at the end ot three 
| vears the plaintiff was born. And there being fome doubt upon the 


evidence, whether the huſband had not been in London within the laſt 
vear, it was ſent to be tried. And the plaintiff reſted at firſt upon the 
prevraption of law in favour of legitimacy, which was enconntered by 
ſtrong evidence of no acceſs. And it was agreed by court and counſel, 


i 


on the trial at Gu7/dhall, before Lord Ch. J. Raymond, that the old 


doctrine of being within the four ſeas was not to take place, but the 


fury were at liberty to conſidar of the point or acceis, which they did, 
and found againſt the plaintiff, And the court of chancery acquieſced in 
the determination. Str. 925. Andr. 9. | 
7. 10 G. 2. K. and the inhabiiants of Bedall in Yorkſbrre, An. 
order was made upon one Mor, as the putative father of two baſtards, 
born of the body of Elizabeth the wife of Richard Sharpleſs - in which 
it was ſtated, that for ſeven years before, the huſband had had no acceſs 
to her, ſhe having never feen or heard of him all that time, and not 


| knowing whether ke was alive cr dead; which the juſtices adjudge to be 


true, and that Moor is the father of them, and order him to provide 
«cordingly,. Upon appeal to the ſeſſions, the cafe is ſtated with ſome 
variation : that in 1728, ſhe was married to $harplojs, then a ſoldier iin 
Hulliz's troop, in a barn by a perfon not in the habit of a clergyman ; 
hat there had been no acceſs for feven years : but it appearing by a cer-_ 
tiicate from the commiſſary general's office, and from the evidence of 
Sin Clarkſon, that one Richard Sharplefs, who lit was told was fon. 
merly in Mullin's troop, was mftered as a private gentleman in the 
third troop of horſe guards, from *Fune 2.5, 1522, to Feb. 23, 1736. 
though Elarkſon ſaid he could not take upon hum to ſwear that it was 
ite ſame Richard Sharpleſs pretended to be married as atorelaid ; porn 
as ſuppoſition of the huiband's being alive, the ſefſions were of opini- 
em the children were not baſtards, and reverſed the order of we two. 
uſtices. And now upon debate, the order of teifions was Gquaihed, 
and the order of tio juſtices contuined: for it Leu ſtated in both d: 


ao : - - . 7 2 
dero, that there was no acceſs aceording ty the cafe of Pendrell and Pom 


well, it was immaterial whether. the huſfbzatd was alte or not. 
It. 1076. „„ | | 

And, J. 10 17”. R. ald Ablerten. The caſe was, a feme covert, 
"Wing the abſence of her kwuband at C24; was brought to bed of a 
"ad; and her huſband Was not in Euglund rom ie time ot her 
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1 8 3 concept? on, till ſhe was * brought to bed. The queſtion was, whethe 
this child was a baſtard, eſpecially within the words of the ſtatute of the 
18 Eliz. (hereafter following) which faith, « iilllren begotton and ler 
out of lawful matrimony ; which cannot be iaid of this caſe. tlie Mother 
being married at the time of the birth of the child: and if fuch a mother 
ſhould kill ſuch child, ſhe could not be guilty ot murder Within the ſtz. 
tute of the 21 F. c. 27. But by the court; He is a baſtard who 1s he. 
gotten and born of a feme covert, whilſt the huſband i is beyond the four 
ſeas. And in a real action if general baſtardy was pleaded, the biſhop 
oughr to certify ſuch a one a baſtard. And where a man is a baſtard, 
he js ſuch to all purpoſes, and why not within the 18 El. For though 
the ſtatute of 21 J. is a penal law, yet the act of 18 El. is a remedial 
law. L. . 395, 396. 
£ 3. But this non-acceſs of the huſband ought to be 
How Jar the proved otherwiſe than upon the wite's oath; as in the 
ife*s oath ſhall following caſe; M. 8 G. 2. X. and Reading, The 
be admitted in defendant Reading was adjudged by an order of bal. 
ſuch caſe. tardy, to be the putative father of a baſtard child, 
begotten of the wife of one Almont of Sherborn, The 
aid woman on the appeal, gave evidence, that the ſaid Reading hai 
carnal knowledge of her body in or about Augn/t 17 32, and fever 
times ſince ; and that her huſband had no acceſs to her from May 1791, 
to the time of her examination in that court, being the zd of Olio 
1733, and that the ſaid Reading was the father of the faid child. And 
the queſtion on removal of the fame into the king's bench was, whether 
the wife in this caſe ſhould be admitted as an evidence for or againſt her 
huſband, and to baſtardize her own child. And the whole court were 
of OPINION, that the wife could be a witneſs to no other fact but that of 
incontinence, and that this ſhe muſt be admitted to be witneſs to from | 
the neceſſity of the thing; but not to the abſence of her huſband, 
which might properly be proved by other witneſſes; and likened it to the 
caſe of hue and cry, where the perſon robbed ſhail be admitted a witnels 
of the fact of robbery, but not to prove any other matter relating 
thereto, as in what hundred the place was, and the 1; ke, becauſe that 
may be proved by others. 2 Se. Ga. 175. 
And in the cale of K. and Kooke, AM. 26 G. 2. The order F the 
wo juſtices ſtates; it appears to us by examination of Dorothy the wile 
of the reverend Mr. Henry Bird, that the lived ſeparate from her hul- 
vand from Micliaclnias 1.750,.-t0 ehr nary 17523 and that fhe has not 
in all thattime ſeen or been with him, he being a priſoner in York caſtle: 
484 That Yehn Brooke had carnal knowledge of * her body on the gol ot 
Z 1750, and got her with child cf the baſtard. Exception Was 
as that the wife in this caſe was an incompetent witneſs, B Lee 
J. and the court: How far the evidence of the wife is to be adinit- 
| . upon orders of baſtardy, is now ſettled in the caſe of K. and Read- 
5 where the wiſe appeared upon the order to be the only witnels t9 
-<Large the putative father: upon this, the order was quathed ; and the 
re cal gwen by the Court Was, that the wife mipht be admitted to prove 
he act of adultery ex necefjnate, tor of that there could be no ot. ner 
evidence ; but not 0 hh, other facts, of which 1 may be witnei- 


ls, The auſe being funiar, mat be determined upon the author ty & 
| e 
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that caſe, The wite's examination alone does not make the order bad, 
but the facts to which fhe is examined. I be neceffity of the ching, 
excepts her, as to the fact of adultery, out of the general rule; but not 
1s to the fact of no acceſs for that may be proved by particular eircum- 
{ances examinable by the juſtices below. But upon thus order the ap- 
ears to be the only evidence: and her declarations are not admitiible 
to baſtardize her iſſue. And the order was quaſhed. I IF ilfan, 340. 
Put in the caſe of K. and Bedall abovementioned, The order recit- 


ing, that on the examination of the mother, and on 9ther provf, it ap- 


7 3 


peared that Her huſband had no acceſs to her, was held to be good; for 


there the woman's oath is not ſet forth as the only evidence, but {ther 
7 45 which muſt be intended legal proof. Andr. 8. 

M. 5 An. St. George's and St. Margaret's Chiid born du. 
ee Where a woman is ſeparated from her 7g @ divorce. 
huſband by a divorce a mernja & thore, the children | 
the has during the ſeparation are baſtards; for a due obedience to the 
ſentence {hall be intended, unleſs the contrary be ſhewed: but if a huſ- 
band and wite, without ſentence,” do part and live ſeparate, the children 
hail be taken to be legitimate, and ſo deemed till the contrary be proved, 
for acceſs ſhall be intended. But a ſpecial verdict find the man had 
no acceſs, it is a baſtard; and ſo was _ opinion of lord Hale, in the 
caſe of [Dichins and Collins. 1 Salk. 

5. The law hath appointed no exact La time, JFidaw Raving 


for the birth f legitimate iſſue, by the widow after the 4 ch after hay 
death of her buſban M1 Denv. 720. huſband's death. 


AM. 7. J. Alſep and Bobtrell. The queſtion was, whether, the 


woman being delwered of a child forty weeks and nine dav s atter the 
death of her huſband, luch child ſhould be deemed 2 baſtard. 088 0 
it was proved, that her * deccaſed huſtane's father did much abuſe her 


renient to be the cluld of the party who died; aud that the uſual time 


for a woman to go with child, is nine months and ten days, to wir, 


folar months; at thirty days to the month, and not jar months; and 
that by reaſon of the want of ftre engtli in the woman or the chiid, or 
by reaſon of ill ulage, ſhe might be a longer time, viz. to the end of 


ten months or more. And the phyſicians farther atirmed, that a perfeck 


— 2 


birth niay be at {even inonths, according to the e ſtrength of the mother | 
I child, which is as long before thę time of the proper birth. And b 


the ſame reaſon it may be as long deferred By: accident, vw hich is com- 
monly occaſioned by infirinities of the body, OL pathons of the mind. 


And the cli was adjudg<d to be levitimate. Gro. Fac. 541. 
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amd cauſed her to lie n the ſtreets; and three Phyficians (wo of ten 
bang doctors of pliy{: ick) made oath, that the child came in time con- 
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or likely to reels chargeable to any pariſh or extraparichial plare; g 
ſhell declare herſelf to be with child” and that fuch child is likely to be burn 
a baſtard, and ts be cha geable to any parifh or extraparochial place; and 
ſhall in either of ſuch caſes, in an examination ( (A) to be taken in writ. 
ing, ipon oath, fri one juſtice of the county, city, or town corporats, 


There Juch pariſh or place fhall lie, charge any perſon with liaving git- 


ten her with child; it fhall be lawful for ſuch juſtice, upon applicatim 


made to himby the overſeers of the poor of ſuch pariſh, or one of them, er 


by any 7 Houſbolder of ſuch extraparochial place, to iſſue out his 


warrant (B) for the immediate apprehending ſuch perfon fo charged as 
hren ill, and for bringing him before fuch juftice, or before any oth 
of firs me ris $1244 Ives 4 the peace of fuch county, city, or town CO pa- 
rate: a the juſtice before whom frch perſon ſhall be brought ſpall com. 
an. (650 Him tu the common gaot or hun ſe of een, unleſs he ſhall 
Side fecurity (D) to indemnify ſuch par 1h or place, en fhall enter int a 
ecog (E) 107th ſuffecrent ſurety, upon anion to appear at the 

next goneral quarter jeffions, or general ſeſſions, of the peace, 19 be holden 
for fuch county or liberty, and to abide and perform rch arder or orders 


186 as ſhall he made, * in purſuance of an alt paſted in the 18 ih year e the 


rewn ef ner late mojeſty queen Eliſnrbeth, concerning baft9r as begotten 
and born t of alu. matrimony. 'T 1. | 


Ihe met his warrant for immediate " apdrelending? Tf the conſtable, 
Having a warrant to arprehend the reputed father, ſhall willingly or 
negligently t2ffer him to eſcape ; he may be bound over to the ſeſſions, 
3nd there indictec, fined, and impriſoned: and under the influence 
thereof be compelled to make ſatisfaction to the profecutors. 

To aptrar at the next general quarter ſeſjions | It hath been uſual, to 
"ind ſuch perſon to appear, not at the next ſeſſions generally, but at the 
noxt feſſions: after the child ſhall be born; upon a principle of conveni- 
ence, leſt, if the child ſhould not be born, or the mother not be able 
to go before the juſtices in order to filiate the child, before the next ſeſ- 


nons, the repured father ſhould be gone, and the defien of the act be 


trafrated. But the words of the act muſt be purſued ; and therefore 
e muſt be bound 20 appear ut the next general quarter ſeſſions | or, ge— 
Hera! WL Hens] of the pegce to de holden for fuch county or liberty, aud 


aide and perform ſuch order or orders as fall be made in purſuance 7 


an dt paſſed in the 18th year of the reign of her lute nidjeſty queen El:- 
Sabit, concerning baſtards begotten and born out of lawful matrimony. 
Lon fabeth] This flatute tecites the name of queen Evfebe th withthe. 


!vftter /; whereas the itatutes themſelves of that queen's reign do always 
©xhybit Her name with a z. W hici is noted here only, 2s not exactly 


.zrecable to that preciſion which 03 dmarihy 18 Fequired 1 in reciting acts of 
varkament in Cafes pain! | 
| And if fuch WEL tali die; C be marie ty b. fare fhe . hall be arliuer- 
25 OF mufear ry of jech chiid, or }! "all appear nat ts have been with chile 


a the time of her examination, f::ch perjen all be diſcharged from hr 


recngnizance al the next felliors, ar inmeditely releaſe d out of ted cdy by. 
It 5 75 UNE 7,5. „ Veſaing. „ near the limits It. here tt, 5 my arith of 
e bait lle, 2, 
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And on application made by any fuch perſon, who ſhall he committed t 
any gaol or huuſe of correction, or by any fierſon o his behalf, to any juſtice. 
reſiding in or near the limits where ſuch pariſh or place ſhall lie; fuch juſ- 
tice ſhall ſummon the overſeers of ihe poor of fuch pariſh, or one or mire 
ſubſtantial houſeholder of ſuch extreparechial place, ta appear before him 
at a time and place to ve mentioned in ſuch ſummons, to ſhew cauje why 
fuch perſen ſhould not be diſcharged: And if no order ſhall appear to have 
been made, in purſuance of the 18th of * Elif. within fix weeks after *1 
ſuch voran. hall have been delivered, ſuch juſtice may diſcharge him from 
his impriſonment. . 3. | „„ e 
But it fhall not be lawfiel for any juſtice, to fend for any woman, before 
ſhe ſhall be deliuered, and ane month after, in order to her being examined 
concerning her pregnancy; or to compel any woman, before ſhe ſhall be 
delivered, to anſwer any queſtions relating to her pregnancy. ſ. 4. 
To compel any.woman } M. 11 G. K. and Chandler. Indictment for 
ſecreting a womar: big with an illegitimate child, fo that ſhe could not 
de had to give evidence about the father. The defendant demurred. 
And by the court, Judgment muſt be given for the defendant, for the 
child cannot be illegitimate before it is born, there being always a po- 
ſibility that it may be born in lawful wedlock. And by this act the 
woman is not to be compelled. Str. 612. L. Raym. 1368. 


Pu od 


>") Ty — hand vS Las. 


III. Bend to indemnify the pariſh. 


By the aforeſaid ſtatute of 6 G. 2. c. 31. The juſtice before whorr. 
e the party ſhall be brought ſhall commit him, unleſs he ſhall give jecur cy 
WH 72 indemnify the pariſh, or enter into recognizance to appear at the ſeſſions, 
; In this cafe; whether a bond or other ſecurity ought to be made to the 
churchwardens and: overſeers and their ſucceſſors, or to their executor> | 
; or adminiſtrators, hath been queſtioned : concerning which the author 
e of the Readings upon the Statutes faith thus: Thoſe gentlemen who 
Z have taken upon them to direct the officers, to have ſuch bonds or 
other fecurities made to them and their ſucceſſors, would do well tc 


£ 1 

e conſider, whether the churchwardens and overſeers are ſuch 2 corpora- _ FI 

. tion as can purchaſe, ſue and be ſued: And whether bonds being thinng- 10 

4 in action, it may not be difficult for the ſucceſſors of the churchwardeins | bi. 

f and overſeers, to whom they were made, to maintain an action ON 2 1 

£ bond made to their predeceſſors. It is true, churchwardens may main | UE 
am an action for the goods of their church: but they are not ſuch a 1 

e corporation, as can take or purchaſe lands, or take ſecurities tor the utc 

5 or their church, except in London. And it was never pretenged, that 

u the churchwardens and overſeers of the poor are 2 Corporation in any 

'{ epect in relation to the poor, and conſequently can neither fue nor be 


. And indeed, upon the whole, the taking of a bond in any kind ſeem- Wt 
b ch not 40 Convenient for the pariſh, as an order made by the juſtices 20 


; becauſe the ſuing upon a bond * is both tedious and expentive, whereas 19 8 1 
| he Courſe of carrying an order into execution is very ſhort and ea. 
| But then, on the other hand a bond will hind a man's executors; C1 
but tie order of the juſtices being obligatory only upon the man lumſelf, $4 
"Rn Ma he dies, the order dieth with him — ny 5; 7 
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It ſometimes happens, by the mother's removirig into another 
fiſh, that the child is not born in the pariſh indemnified; but this d 
not abſolutely quit the bond: e there is a conſequenti. damage 
the pariſh indemnified, which may affect the reputed father. F or where 
the child goes with the mother Bag nurture, the par:ih where the child 
was born, and not the pariſh where it reſides with the mother, is "_ 
to maintain it. As in the caſe of Sim ſen and Fehn ſon, M. 19 C. 3 
which was a caſe reſerved from the aſſſzes for the opinion of the coun, 
on an action of debt upon a bond. The defendant Fohr/5n, bein: 
apprehended by virtue of a warrant under the ſtatute of 6 C. 2. 2. gave 

bond in the uſual form to indemnify the pariſh of /77c&ham T Par, 

againſt all coits, charges, and other demands, touching and concern- 

ing a child of which Femima [/aaſs was then pregnant, and likely to 

be born a baſtard. It happened, that before the birth of the child ſhe 

removed herſelf voluntarily from MWichham St. Paul to the pariſh of 

Grue/tinothorpe, and was there delivered of the fame baſtard child. Aﬀer 

her delivery; ſhe returned to the pariſh of Mieſhiam St. Paul, where 

her legal ſettlement was, carrying her child with her, and received 

78. bd. weekly from the plaintiff” Simt hon, who was one of the over- 

feers of the poor there, for the maintenance of herfelf and her child. 

No order was made by any juſtice, direfting the allowance of the 

ſaid 18. 6d. or any other ſum to be made by the pariſh officers of JVich- 

ham St. Paul. And no demand was made at any time on the defen- 

dant Zohnſon, who lived in the adjoining pariſh of Gu lingthorpe ; ; but 

a demand was made on one of his ſureties, who refuſed to pay.—The 

court were ſo clearly of opinion with the deferidant that they would 

not hear his counſel. Lord Mans field faid, that the payment by the 

pariſh officers of Wickham was doub! J voluntary; firſt, becauſe there 

had been no order upon them to pay; and ſecondly, becauſe they were 

not liable to maintain the child, but the rant where it was born, and 

they thould have applied to the officers of that pariſh, Douglas, 7.— 

And this pariſh, by virtue of the bond, might have A remedy over 
againſt the reputed father. Ek 

* 189, his queſtion, whether children under ſever years of age, who arc 

. living with their mother for nurture at the place of the mother's ſettle- 

ment, but whoſe own ſettlement is in arother pariſh, are to be main- 

tained by the pariſh where the mother lives and is ſettled, was determin- 

ed in the caſe of Darlington and Hemlinoton, H. 17 G. 3. Eleanir 

Guy went with a certificate from the townſhip of Hemlſington in the 

North Riding of thecounty of York, tothe townſhip of Darlington intie 

county of Dur ham, and during 1 reſidence at Darlington "bore {Wo 

baſtard children there. Afterwards becoming chargcable, two juſtices 

removed the ſaid Eleanor Guy from the ſaid rownfhip of Dar lingten to 

The faid townthip of Hemlington which gave the certificate: but ſaid 


N: 2thirig | in their order of removal concern! ng the two baitard children 


OUC of whom was then four years of age, and. the other two years 
1 ne mother took tem with her to Hemlington. W hereupon Her 
liagton applied to ſome of the juſtices in the county of Durham; for 

order upon the townihipof Darlington to maintain the ſaid two paſtrd 
teildrer 1 then reliding at Ilemlingten with their mother as nurſe childret 


juli.c WE 


Terug ater Patio NC o rivers "of T n to ew cauſe, of 


juſl 
Da 
for 
dre! 
bp 
Pro) 
que 
(0 * 
00 rt 
17 
N 7 


7 
K / 


Obi. 
rem 


that 


dret 
chil 


| ord 


t 
tim: 
279 
beir 
the 
par! 
the 
riag 
chat 
after 
tice: 
for 
Be 0 
1 
they 
cor 
te 
the 


PF 
def: 
SAN 


tun 
£101 


+h 


. 
4141 K 


BASTARDS. 


juſtices of the county of Durham made an order upon the overſeer? of 


Darlington to pay to the overſeers of Hemlington two ſhillings weekiy, 
ſor the maintenance of the ſaid two baſtard children, whilſt nurſe chil- 
dren with their mother at Hemlington. The overſeers of Dariinst;2: 


appealed againſt this order of maintenance; but offered to receive and 


provide for the children in the townſhip of Darlington. "The ſit: ge 
queſtion before the ſeſſions was, © Whether the townſhip of Darlington 
« was or Was not obliged to pay to the townſhip of Hemiington an 
« rei of for the two baſtard children, - whilſt they remained with their 
& 1 Other as nur ſe children at, and at the expence of, the ſaid townſhip 
«of #2 ling en, ſhe refuſing to part with them to the townſhip of 
« Harington.“ And the ſeſſions, being of opinion that they were "Gt 
oblived, quaſhed the order of maintenance. The proceedings being 
removed into the court of king's bench, the court were of opinion, 


that the townſhip of Darlington was obliged to maintain the two chil. 


dren at Hemlington, whillt reſiding there with their mother as nurie 
children; and therefore quaſhed the order of ſeſſi ions, and affirmed the 


| order of the two juſtices. M. S. 


And there is no difference as to this point between baſtards and legi- 
timate children : As in the caſe of Shermandbury and Bolnev. ( Cartte, 


279.) A woman with three * children, all under ſeven years of age, 


being ſettled in Shermandbury, married a man ſettled in H,. After 


the marriage, the mother and three children were ſent to Bolney, The 


pariſh of Shermandbury, before the marriage, allowed 38. a week tor 
the three children; and the payment being diſcontinued after the mar- 
lage, two juſtices, on complaint of the pariſh of Botney, made an orde: 
that Shermardoury ſhould continue to pay the 35. The ſeſſions, ans 
afterwards the court of king's s bench, confirmed the order of the ju. 
tices. And the court {aid, This caſe is within the equity of the ſtatute 
for relief of the Poor; and there is no reaſon that Shermardbury ſtould 
be diſcharged of the children by their mother's marriage. Doug 4 FG, 
M. 21 G. 3. Kirk and Stricgland. It was moved for a rule th 
new cauſe, why the defendant ſliould not be diſcharged upon fil. 
commot bail. It was an action of debt upon a bond, conditioned 11 FH 
ine indemnification of a pariſh againſt a baſtard child. The penalty 11 
the bond was 501; and the Dl lamntiff. in his act?” avit for holding th 


EcfrCarit to bail, Had fworn that 11 was juſtly indebted to him in t! 


lum. Eut the defendant, in the affidavit « en W ich this motion N 
ounded, fwore that cru 9 5 ſome odd ivllikgs were really 


1he CGurt 922 the conduct of the plaint! if Was aitoL Zether * In 1725 thy 75 
ad that he was liable to an action: [That in the cate of à Lond c 2 | 
ad for t the performance of a promite of marriage, Li ſome OC 
NE: . the 5 NAY 19 the rea Abt: but, 1 Cher Sales. £1142 ball Sole 
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a baſtard child) into court, with coſts. 


*I91 


BASTARDS. 


E. 18 C. 3. Brangwin and Perrot. It was moved for leave to 
pay 40l (being the whole penalty of a bond to indemnity a pariſh againſt 
It was objected, that this was 
an action for a ſingle breach of the bond, on which the pariſh was in- 
titled to recover; after which, the penalty ſhall ſtill remain in full force 
to anſwer ſubſequent breaches, as they wy ariſe, in infinitum. Eut not 
allowed by the court: And the lord chief juſtice De Grey ſaid, "This is 
ſo plain a* caſe, that nothing that one can ſay can make it plainer. The 
bond aſcertains the damage by conſent of parties. If therefore the de. 


fendant pays the plaintiff the whole ſtated damages, what can he deſire 


more? Black. Rep. 1190. 
TV. Order of filiation and maintenance by the juſtices. 


If ſecurity hath not been given to indemnify the pariſh, the next 

thing in the courſe of proceeding is the order of filiation and mainte- 

nance to be made by the juſtices. 3 
By the 18 El. c. 3. Concerning baſtards begotten and born out of 


emvful matrimony, the ſaid baſtards being now left to be kept at the 


charges of the pariſh where they were born, to the great burden of the 


fame pariſh, and to the evil example and encouragement of lewd life, it is 
enacted, that two juſtices ( 1 O in or next unto the limits where the 


pariſh church is, within which pariſh ſuch baſtard ſhall be born, upon 


examination of the cauſe and circumſtances (F), ſhall and may by their 
diſcretion, take order (G) as well for the puniſhment of the mother and 
reputed father, as alſo for the better relief of ſuch pariſh, in part or im 


all; and ſhall and may, by like diſcretion, take order for the keeping of 


every ſuch baſtard child, by charging ſuch mother or reputed father, with 
the payment of money weekly, or other ſuſtentation, for the relief of ſuch 
child, in ſuch ways as they ſhall think meet and convenient. And if after 
the ſame order by them ſubſcribed under their hands, the mother or reputed 
Father, upon notice thereof, ſhall not for their part obſerve and perform 
the ſaid order, that then every ſuch party ſo making default in not per- 
forming the ſaid order, to be committed to ward in the common gaol, there 
#0 remain without hail or mainpriſe, except he or ſhe ſhall put in ſufjicient 


_ furaty (H) to perform the ſaid order, or elſe perſonally to appear at the 


next general ſeſſions of the peace, to be holden in that county where ſuch 


order ſhall be taken; and alſo to abide ſuch order, as the ſaid juſtices, or 
| the more part of them, then and there ſhall take in that behalf (if the) 


then and there ſhall take any); and if at the (aid ſeſſions, the faid Juſtices 
ſhall take no ether order, then to abide and perſorm the order befere made, 
as is aboucſaid, _ Os | | 


And by the 3 Cha. c. 4. All juſtices of the peace within their ſeveral 


limits and precinits, and in their ſeveral ſeſſions, may do and execute all 


things concerning that part of the ſaid /tatute, that by juſtices of the 


— | | 
19% them by way of appeal, As to thoſe who hold the negative, namely, 


cace in the ſeveral counties are by the ſaid ſtatute limited ts be ane, 


Upon which ſtatute of the 3 Chao. there hath been great diverſity of opi- 


nion, whether or no the ſeſſions hath power thereby to make an orig. 
nal * order in the caſe of baſtardy, without the matter coming before 


tha: 


B HAN D. 
that the ſeſſions cannot proceed originally upon the ſaid ſtatute of the 3 
Cha, it is clearly obſervable, although their opinion may be true, that it 
refteth upon a falſe foundation, namely, upon a ſuppoſition that the ſaid 
ſtatute of 3 Cha. is expired; which is no other than a palpable over- 
ficht committed by one author, and followed by others without exa- 
mination (a thing not unuſual in this kind of learning). For the ſaid 
Fatute of 3 Cha. c. 4. was enacted to be in force until the end of the. 
irſt leſſi n of the then next parhament. Which next parliament was 
the 16 Cha, and by an act of that parliament, namely, by the 
Cha. c. 4. the ſaid ſtatute of 3 Cha. c. 4. together with many 
+2: fatutes then near expiring, are enacted to be in force, until ſome 
er act of parliament ſhall be made touching their continuance or 
&fontinuance : Which other act was never made. 
vu poſing therefore that the ſaid act of 3 Cha. c. 4. is in force, the 
queſtion is, Whether by virtue thercof the ſeſſions have power to make 
an original order of baſtardy. Concerning which in ſupport of the 
negative opinion, the hiſtory and progreſs of the faid ſtatute of 3 Cha. 
{ems conſiderable; which was thus: IT he act of 18 El. c. 3. (as ap- 
pears from Ra/tal's ſtatutes) was ſupplementary to, and as it were in- 
corporated with the act of 14 El. c. 5. which acts taken together made 
proviſion for the ordering and maintenance of the poor, and were in ef- 
fect the groundwork of our preſent poor laws. Which acts (among 
other particulars) enacted theſe four things: 1. That the juſtices with- | 
in the ſeveral counties, and alſo the juſtices within cities, boroughs, and 
towns corporate, within their reſpective limits, ſhall take order by a 
weekly taxation of all and every the inhabitants for relief of the poor. 
2. That with reſpect to baſtard children in particular, two juſtices in or 
next unto the limits where the pariſh church is, within which parith 
ſuch baſtard ſhall be born, ſhall take order for the keeping ſuch baſtard 
child, by charging the mother or reputed father, with payment of mo- 
/ S 8 . | 8 ** + 
ney weekly, or other ſuſtentation, for the releif of ſuch child. 3. That 
if any perſon is aggrieved with any fuch taxation, he may appeal to 


7 the next general feſſions to be hoiden within the ſhire... 4. With a 

. proviſo, that the county juſtices ſhall not intromit, or enter into any city, 

. borough, or town corporate, having juſtices of its own, for the execu- 

i tion hezeof, for any matter or cauſe ariſing within the precincts of ſuch 

; city, borough, or town corporate: but the juſtices there * thall proceed, * 193 
3 the juſtices elſewhere may do within the reſpective counties No = 

4 both the ſaid ſtatutes were ſuffered to expire, except only ſo much as is 


0 contained in the ſecond paragraph abovementioned, rendring the mother 


and reputed father of baſtard children liable to maintain them, which 
7 Was continued from time to time, and is yet in force; therefore the 

Cauſe of appealing, and the power of juſtices in corporations was gone. 
F Upon which account, the ſaid act of 3 Cha. c. 4. which revived or 


1 continued a great number of temporary acts that by the ſeveral inter- 
| 5 


E milons of parliament in thoſe days had expired or were near expiring, 
ad 2t the fame time explaining or amending divers of thoſe acts as 
. Cecaſion might require, ſpeaking of this act of 18 El. ſays thus: Audi 
. e Much of an act made in the eighteenth year of the reign of the late 
4 Athy Elizabeth, intituled, An act for ſetting the peer on <work and 
7 lata ialeneſo, ar concerns baflards begotten cut of tawfit matrimeny 
G | | 2 5 [mall 
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1 "BASTARDS 


oll becontinued] : Vith this; That all juſtices of thepeace tvithin thi, 
ſeverallimits and precincts, fand in their ſeveral ſeſſions, may dd and exec}; 


all FUNgS concerning that part of the ſaid ſtatute, that by juſtices of the 
peace in the ſeveral counties are by the ſaid ſtatute limited to d done. —$ 


that the power of proceeding originally in the ſeſſions cannct(as it ſeemeth] 


hereby be ſupported ; but the juſtices, whether of the counties at large 
or of towns corporate or other franchiſes, out of their ſeſſions, are to 
charge the mother and reputed father; and if any perſon is aggrieved, 


he may appeal to the ſeſſions: juſt in the ſame manner, as if the 


abovelaid four clauſes were all ſtill in forckcmmmeme. 
Ihe principal cafes which have been adjudged in this matter are 
theſe following: 3 3 | 
Hl. ꝙ Cha. Pridgeon's caſe. Pridgeon was brought to the bar upon 
an habeas d þ!5; and it appeared, upon the return thereof, that upon 
complaint to the two next juſtices he was by them ordered to keep 1 


baſtard child, he being according to the ſaid order the reputed father, 


From this order he appealed to the next ſeſſions; at which ſeſſions the 
matter being examined, he was diſcharged, and the order of the 
two juſtices repealed. Afterwards, at another ſeſſions, the matter being 
re-examined, it was ordered according to the firſt order of the two 
Juſtices, that he ſhould be accounted the reputed father of the baſtard, 
and ſhould keep it; and that if he did not perform it, he ſhould be ap- 
prehended and committed. And thereupon being apprehended and com- 
mitted, and all this matter returned, the court held, that he being dif- 
charged *at the next ſeſſions, to which heappealed according to the ſtatute 


of 18 El. the ſecond ſeſſions hath no power to alter it. And becauſe 


none were there to maintain this return, he was bailed, and day given, 
that if other matter were not ſhewed before ſuch a time, he ſhould be 
diſcharged. Afterwards, this matter being moved again, all the court de- 
Iered their opinions ſeriatim, that the order in the firſt ſeflions was con- 
clufive, and the order in the laſt ſeſſions was merely void. For the ſta- 
ture of 18 El. appointing, that upon appeal to the ſeſſions from an 
order of two juſtices, their order ſhall bind him who is adjudged to be 
the reputed father; and in this caſe, having appealed to the ſeſſions, 
and they making an order in court, that order is final, and no other 
ſeſnions nor authority may mieddle therewith. And it was held, that 
the ſtatute of 3 Cha, doth not aid this caſe; for the ſtatute there i 
hat if the twonext juſtices make not provifien for the baſlard, the juſtices 
a7 her Quarter ſeffiors ſhall jottle an erden fer kecping of the baſtard d 
tr town next juſtices ought But it doth not give more power or authority, 
197 gives authority to one ſeſſions to alter that which in a former ſel- 
Holis Was ordered. Cr. Car. 341, 350. wy 3 
#. 10 Cha. Slater's cafe. Milliam Slater was by Elizabeth Elen 
Sharged with the getting of a baitard child on her bouy. The two next 
wft'ces did not make any order in it according to the ſtatute of 18 £: 


But the cauſe came firſt to be heard at the ſions, where the juſtices 
Irdered that Slater ſhould be diſcharged of the child, and adjudged 


— 


Len anden Leigh to he the reputed father. Afterwards, on complaint 


% thejudzes of aſſixe, the judges ordered, that two of the next jullices 


'0 the parith where the child was born (naming them) ſhould take ci. 
deiation thereof according to the ſtatute, and ſettle ſuch courſe therem 
F 5 5 45 
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4 ac to juſtice appertained Whereupon thoſe two juſtices declared the ſaid 
F TVilliam Slater to be the reputed father; and on his refuſing to pay the 
„dm ordered by them for the maintenance of the child, they committed 


% him. Upon removal of the proceedings into the court of king's bench, 
Ny theſe two points were reſolved by the whole court: 1. That before the 
. ſtatute of 3 Cha. the ſeſſions had no authority to meddle in the cafe of 
baſtardy, till the two next juſtices according to the ſtatute of 18 E.. 
80 had made an order therein; and that then, and not before, on the party 
he MW refuſing to perform the order, and giving ſecurity to appear at the ſeſſions 
and abide ſuch order as the juſtices then and there ſhould make, the juſ- 
tices at the ſeſſions might make a new order, otherwiſe * not. 2. That*195 
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7 by the ſtatute of 3 Cha. the juſtices in ſeſſions have power originally ta ; 
make an order; and therefore that the firſt order made by the ſeſſions was 3 
on in this caſe good and legal, and the ſecond order made by the two next 2] 
)1 IM juſtices void, and could not alter or revoke the order which was firit 71 
er. made by good authority. And for proof thereof was cited Pridgeon's '$ 
he caſe. Cro. Car. 470. Ns es io pts Bo 1 
ho J. 13 Cha. Wood's caſe, On complaint to the ſeſſions againſt a 1 
n2 woman having a baſtard child, the matter was by them referred accor- ? 33 
80 ding to law to the two next juſtices to have the examination and order- 150 


ch ing thereof, "The ſaid two juſtices made an order againſt Fohn Ii d to 
p- be the reputed father, and ordered him to pay a weekly ſum towards 
1. MW the maintenance of the ſaid child. 7/94 appealed to the ſeſſions. And 
if. the juſtices there, on a re- examination of the matter, diſallowed of the 
lte order made by the two juſtices, and they there made a new order, by 
iſe which they charged one /#7!/ram Cole to be the reputed father. On a 
n, WM reference of the matter to Sir alliam Jones judge of affize, and both 
be the orders being read in court, that is, the order made by the two next 
e. juſtices, and the ſubſequent order made at the ſeſſions, he would not 
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n- enter into the re-examination of this cauſe, but did, in omnibus, affirm 3 
a- the laſt order made by the ſeſſions upon appeal to them from the firſt 2H 
in oder; which laſt order made at the ſeſſions was final, and no appeal 1 
be o be admitted againſt it: and this, he ſaid, had been adjudged divers {oY 
„times, and mentioned particularly Pridgeon's caſe. 2 Bulſtr, 355. 19 
ier 7. 4 An. ©. and IHeſton. Teton, being adjudged by the two next Wh 
at {MW jiffices to be the reputed father, appealed to the ſeſſions, where the 4 
is order was confirmed, and he committed for not paying the money or- 7x0 
"ts dered. It was objected, that the ſeſſions ſhoutd have proceeded agaitilt 
as him upon his recognizance. ' By Holt chief juſtice: If they proceed 
, on the 18 £7. the ſeſſions hath no power to commit, but to proceed 
pon his recognizance; but if on the 3 Cha. the ſeſſions may commit 

25 the two juſtices might have done, that is, unleſs the party put in 
7 eeurity to perform the order, or to appear at the next ſeſſions. 1 
xt alk. 22. | : | 7 5 5 ö 5 N 2 5 | 
1 M. 8 E. X. and Cor. An order of baſtardy was made at the ſeſ- 
68 ons (which was admitted to have original juriſdiction); and it was 
d Objectech, that it was not ſaid in the order that the defendant was ever 
it lummoned or appeared, and natural jaſtice required that he ſhould at leaſt 
ec dare n Opportunity to dctend hinuelh, By Prait thief juſtice: 1 
4 8 5 believe 
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BASTARDS. 


” 196 believe theſe orders made originally at ſeſſions are & very rare, the uſy 


*19; 


| fo that it is but a lewd woman's going behind his back and ſwearinsy 


— 


way being to bring the matter before the ſeſſions by way of appeal from 
the order of to juſtices. Now if it ſhould be taken, that the ord 
of two juſtices will be well enough, without their ſhewing a ſummon 
or appearance; ye: J think this caſe will fall under a very different 
conſideration. For in the other caſe, the party has an opportuniy to 
relieve himſelf by appeal, whereas upon an original order at ſeſſions he 
can have no opportunity to bring the matter to a farther examination; 
baſtard upon him, by which means the moſt innocent man in the world 
may be condemned. But the matter went off upon the point, whe. 
ther it was neceſſary that the ſummons ſhould appear upon the face df 
the order. Str. 475. | | 

Finally, in the cafe of K. and Greaves, E. 21 CG. 3. An origin] 


order of baſtardy was made at ſeſſions, which being removed into the 


king's bench by certiorari, a rule was granted to ſhew cauſe why it ſhould 
not be quaſhed. The principal objection was, that the ſeſſions have 
no original juriſdiction. In ſupport. of the order it was faid, that there 
are four or five caſes which have decided that the ſtatute of 3 Che. gives 


10 the feflions an original juriſdiction. And the order was confirmed, 


Douglas, 610. Cr 8 35 
So that whatever may be underſtood to have been the primary inten- 


tion of the ſtatute, the point ſeems now to be ſettled upon the authority 
of theſe cafes, that the ſeſſions have power to make an origmal order in 


caſe of baſtardy: But inſtances of this kind have bzen fo exceeding rare, 
that no caſe hath occurred wherein it hath been determined; W hat or 
whether any remedy the reputed father is intitled to, if he is diſſatisfied 
with ſuch order. In Meſton's caſe above-mentioned, Holt chief jul- 
tice ſaid, that the ſeſſions may commit as the two juſtices might have 


done, unleſs the party put in turety to perform the order, or to appear at 


the next ſeſſions: Which implies an appeal from the ſame court, to the 
{ame court, a thing not uſual in other like caſes, an appeal importing the 
removal of a cauſe from an inferior to a higher juriſdiction. On the o- 


ther hand, lord chief juſtice Pratt in Gleg's cafe, ſaid, that upon an original 
order at ſeſſions, the party hath no opportunity to relieve himſelf by way 
of appeal, and from hence urges the extreme neceſſity of a ſtrict and re- 


gular ſummons of the reputed father, left he happen to be condemned 
unheard? | = FB 8 : 
Tue ſuid baſtards being now left to 68 kepi at the charges of the pariſh 
te iert they be born] For at that time they could *have, no other ſettle- 
ment. 'Phere were only two kinds of ſettlements then exiſting ; the 
one was by birth, and the other where the perion ſhould have reſided 
for the moſt part during the ſpace of three years. So that till the child 


ſhould be three years of age, it could poikbly have no other ſettlemeatt. 


And the place of birth continues to be the ſettlement of baſtard children 


iti}, vni=(s in ſome few excepted caſes. Oi De 
71 juſtices in er next unto the limits where the pariſh church is] By 
Mis meaturing, as it were, from the pariſh church, it ſeemeth that no 


S 2 * * 8 5 : F - 
her juſtices can intermeddle. And in this matter this ſtatute of the 


433 i different from moſt other ſtatutes : for generally where power 


g juſtices, the ſtatutes expreſs that two or more juſtices 
es, ma. 
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BASTARDS 


may do ſuch a thing: but here the ſtatute ſaith only, that two juſtices 
dwelling in or next unto the pariſh, ſhall have power to take order there- 

n. And Mr. Dalton makes a guzry, what ſhall be done, if the two 
next juſtices cannot agree in the order, or ſhall make no order : And 
this caſe, tho likely enough to happen, hath not yet been determined. 
If they will not proceed at all, there ſeemeth to be no doubt, but that 
they may Þe compelled by a mandamus ; But, if they catmot agree; 
whether one juſtice, not the next, may join with either of the other, in 
| making an order, doth not appear to have been determined. Or, in 
this caſe there ſeems to be a particular reaſon for applying to the ſeſſions 
fr an original order. Or they may by confent make an order, and 
bring the matter to the ſeſſions by way of appeal. 


Shall and may by their diſcretion] Here is no time limited for their 
proceeding in this matter; ſo that the order may be made at any time 
after the birth of the child. ne - 

And in the cauſe of K. and Miles, M. 1 G. On motion to quath an 
order of baſtardy, it was reſolved, that if the father run away, and re- 
turn tho? 14 years after, yet an order to fix the child on him is good; 
for there is no ſtatute of limitation in theſe caſes. 1 8%. C. 77. 
But by the aforeſaid ſtatute of the 6 G. 2. If thereputed father is in 


i priſon, and no order ſhall be made in fix weeks after the birth of the 
Y child, he may in ſuch caſe be diſcharged from his impriſonment; but the 
e order nevertheleſs made upon him afterwards, will be good. 
1 Take order] Herein they muſt proceed as in all 1 caſes, by 


(L gving the party accuſed an opportunity of being heard in his defence, lin 

.o e caſe of K. and Cotton, * T. 6 & 7 G. 2. An information was moved * 198 

br againſt the defendant, who with another juſtice made an order of 

\ baſtardy upon one Fitzgerald, without ſummoning him to appear be- 

ebe them to make his defence. Upon appeal to the ſeſſions he was ac- 

» quitted, and put to great expences ; which it was inſiſted was contrary to 

natural juſtice, By Mr. Juſtice Page; No man in an office can be 

* ſuppoled to be ſo ignorant, as not to know it is againſt natural juſtice, to 

convict a man without a ſummons ; the examination ought to be ſo made, 

0 that the truth may appear, and this muſt be by examining both ſides, 
otherwiſe it is partial; the ſcandal, the expence, and the diſorder in Mr. 


h Fiizgerald's family, are things that ought to be conſidered ; here was no 
. taking by warrant, and therefore an action of falſe impriſonment would 
- not lie; and this is the only method can be uſed to puniſh the juſtice, 
F Mr, J. Probyn ; the principal objection about a ſummons is right in law, 
F and in reaſon,; poſſibly an action on the caſe might be framed ; there 
. may poſſibly have been only an error in judgment, and it is hard to grant 
8 a information. Mr. J. Lee; if this was ſtrictly a conviction, againk 


which no appeal lies, an information ought to be granted; but he thought 
e matter was not ſo very ſtrong in the caſe of orders. And the rule was 
uſcharged. x. Se C. 179, 5 5 

| E. 8. G. 2 K. v. Taylor and Male. Motion in the king's bench 
or an information againſt the defendants, two juſtices of D-v5»hire, tor | 
Waking an order on one AN';chelas Adould, adjudging him to be the putative 
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BASTARDS. 


father of a baſtard child, without ſummoning him, and alſo ſo 
refuſing to hear his witneſſes. On ſhewing cauſe, it appeared that he wg 
fummoned by a third juſtice, which the court held to be ſufficient 
And by Lord Hardwicke Ch. J. If the party, being ſummoned, vil 
not attend himſelf, there is no reaſon the juſtices ſhould hear any defence 
made for him; for if that were allowed, no offender of this ſort would 
appear. Therefore the juſtices in this caſe acted right. And it is but 
as this court does, when orders of vaſtardy are removed hither by ceri. 
_ orari: for we never allow any exceptions to be taken to the order, unde 
the party attend in perſon ; that the court may take care of him, and 
make him indemnify the pariſh, if the order is good. 2 Se. Caſ. 192, 
Caſes in the time of Lord Hardwicke. 112. 


By charging ſuch mother] If the mother ſhall marry before any order 

made, it hath been doubted whether the juſtices can then charge her, 
*199 as having no effects of her *own, the ſame by the marriage being veſted 
in the huſband. As in the caſe of Ellen Bent, E. 5 G. 3. She wa 
delivered of a baſtard child in the pariſh of Clifton. After which, and 
before any order made, ſhe married one Abraham Taylor of the pariſh 

of Middleton. The overſeers of Clifton apply to the juſtices, who made 


+ an order of filiation, charging her with 8d a week towards the relief af 


the pariſh. She pleaded her utter inability, and refuſed to pay. Upon 
Which the juſtices commit her to the houſe of correction. She was 
brought up by habeas corpus, and her council moved for her diſcharge, in- 
ſiſtingupon the illegality of her commitment ; for that, being a marriedwo- 
man, ſhe was not an object of the juſtices juriſdiction, and the huſband 
was not ſummoned. But by the court: A feme covert is liable to be pro- 
ſecuted for crimes committed by her. This woman has diſobeyed the 
order of the juſtices, and the ſtatute preſcribes the puniſhment here in- 
flicted upon her. There is no need to ſummon the huſband, in a cri- 
minal proſecution againſt the wife. Burrow, Mansf. 168 17. 
With the payment of money weekly or other ſuftentatien] That is, to 
the overſeers for the uſe of ſuch child. But whether the overſeers ſhall 
have the ſole application of the money, and ordering of ſuch child, or the 
reputed father may take the child from the pariſh, and provide for it him- 
felf, hath been doubted, and ſeemeth not yet to have been fully ſettled 
by the unanimous reſolution of the court. And there are difficultics on 
both ſides. If the reputed father indemnifies the pariſh, the intention of 
the act ſeemeth to be anſwered ; and there may be ſuppoſed ſomethin? 
of natural affection (eſpecially if he acknowledpes the child to be his) in- 
clining him to be regardful of the child's welfare: at leaſt more than ca 
be reaſonably expected from pariſh officers. But then, to be allowed 
to take the child from its mother, wit whom tlie pariſh officers ulualiy 
and very properly leave it, whilſt very young, is unnatural and crue!; 
and it is very rare, that the reputed father ingenuouſly owns himſelf to 
be the real father, But if the child is of age and ability to be an ap- 
prentice or fervant, and the reputed father can find a proper maſter, 
it is fit that he ſhould have power to put out the child according” 
iy, or that lis contribution to the pariſh from that time fh 
CEatCe.. | | 


In 
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tn the caſe of Richards and Samen againſt Hodges, T. 2 Cha. 2. 
this point came in queſtion, but the matter went off on an error 
in the proceedings; which was thus: Richards and Samon, being 
churchwardens, brought an action againſt Hodges, on his bond in 
the uſual form to indemnify the pariſh in the caſe of a baſtard child. 
The defendant pleaded Nen damnificatus generally. The plain- 
tiffs replied, that neither the defendant nor any other, for the ſpace 
of one month after the making of the bond, did provide any main- 
tenance for the child; by reaſon whereof, the pariſhioners, to pre- 
vent the ſaid child's periſhing by hunger and cold, were forced for 
all the time aforeſaid to pay, and have paid 4s for the maintenance 
and nouriſhment of the ſaid child. To which the defendant re- 
joined, that he would have nouriſhed the ſaid child at his proper 
coſts and charges for all the time aforeſaid, and offered ſo to do, as 


well to the plaintiffs as to other the pariſhioners, but they refuſed 


to permit him, and of their own wrong, and againſt the will of 
the defendant, put the ſaid child to nurſe, and paid the ſaid 4s. 
Upon which rejoinder, the plaintiffs demurred in law: And b 


the court, tHe rejoinder is not good, becauſe it is a departure from 
the firſt plea in bar; for the defendant in his plea fays, that the 


pariſhioners were not damnified, and when the plaintiffs by their 
replication ſhew how they were damnified, there the defendant 


cannot rejoin that this damnification was of their own wrong, as 


here he hath done, but he ought to have pleaded that at firſt in his 


plea at bar. And tho? it was urged for the defendant; that this 
was no damnification at all, becauſe it was the voluntary act of the 
pariſh to put the child to nurſe, when the defendant himſelf offered 
to maintain it, and that they ought not to take advantage of their 


own wrong; yet it was not allowed: For the court held clearly, 
that the rejoinder was a departure ; and for that reaſon, it was ad- 
judged for the plaintiffs. 2 Saunders, 83. 


M. 21. Ch. 2. Burwells caſe. Two juſtices order the reputed 


father to pay ſo much a week to the pariſh, until the child ſhould 


be 12 years of age. This was held by the court to be wrong; and 
the reaſon given was, becauſe the father might take it away when 


he pleaſed 3 and therefore the order ought to have been, that he 


ſhould pay ſo long as the child ſhould be chargeable to the pariſh. 


Ventr. 48. 


£234 Ch. Sherman's caſe. An order was made, that the 6 ; 
ther ſhould pay ſo much a week, till the child ſhould be able to get 


its living by working. It was ſaid by Tien this order could not 


be good ; for perhaps the father would rake it away and maintain 


it himſelf, which he may do if he pleaſeth. 1 Ventr. 210; | 


E. II An. ©, and Smith. Order to pay 1s a week, till the * 


child is 8 years old. It was objeRed, that it ſhould be ſo long as 


tie child is charzeable 3 poſſibly he may gain a ſettlement 3 or a 


perion may give him an eſtate ; or the father may take him. B 
the court: 7 


1 2 1 9 X | he 


I his is only a remote poffibility. As to the father's 
taking him, he ought to have done 1t at arit; and by ſuff ring 
the order to be made, it mall be deemed a _retutal in law; beſides, 
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he ſhall not then be ee; ha may ſell him; or make away wit 


him, as too often happens. Cg. f S. G. with t 
T. 27G. 2. Newland and Oſman. Debt upon a bond, with = he elan 
condition to indemnity and ſave harmleſs the pariſh It EVus from Fryla 
baſtard child. © Plea ; that the defendant had maintained, ſuppon. elt 
ed, and nouriſhed the faid child to a certain day, that is to fav, 9 > fat 
the 27th of October laſt, and that then he offered to take the ad 
child to maintain, which they refuſed, and that if the churchwar. Arte 
dens or any of them have been damnified, it is of their own 161 
wrong. Replication; that for 3 weeks from and after the ſaid 271th Ane 
day of October, the defendant did not p- rovide nourithment for the cle 
child, but failed, and by reaſon wherecf the plaintiffs, after the ert 
three weeks, expended 3s for the maintenance of the child, and ruft 
ſo were damn! hed. Demurrer; and joinder in demurrer. The it of 
queſtion of Jaw is, Whether a putative father may take a baſtar ſalice 
child into his a cuſtody fo maintain it, or whether the pariſh ank! 
ſhall have the care of it. And the caſe in 2 Sarnd. 83. was men- ters 


tioned, wherein the court held this to be a good plea. 1 Feu. Niem 
48. that the father may maintain the child himſelf. 1 Fenty. 210. Ne pe 


that the juſtices can only make an order to maintain, fo long as He, 
the child ſhall be chargeable. By Lee Ch. J. The right way is, aan 
to make the 5550 10 long as the child ſhall be chargeable. It 1 the 51 
not to be limited to any certain time. And the reaſon given in all Nee 
theſe caſes is, that the father or mother may take it before the time. the d. 
The intention of the flatute of Elizabeth was, to have a proviſon Was at 
for the haſtard, and at the {ame time to indemnify pariſhes. And a, 
the law cold never think of takinz the care and education of 7:37 
children | from their parents. Nor could this enter into the mind Hoypon 
of any judge. Nourithins and maintaining certainly anſwers edu- Miata: 
cation.“ It huth been objeQce, that the excuſe is collateral : 1 do court 
From think ſo; for all the inhabitants are parties, and the overieers moth 
e but truſtees for them. It ſeems a ſullicient excuſe; and there \nd | 


tne fa 
tius ſ. 
der o 
With 


is no anſwer on the part of the plaintiff to it. No objection has 

* 2 02 ever been thou; ht of to peas of this kind. IWr ight ]. In the 
caſe 1h Saunt: Irs it fees to have been . that if this had 
een pleaded in the firſt inſtance, it would have been good. 1 


never did hear 8 that the care of the child devolved upon the Up 

pariſh, where there wa s any other perſon to take care of it. They feduc 

are obliged io watch ain the child, where it 1s in danger of ftarv- ſeput 

ng. This court has conitantly held, that the father has a right to comp 

take it away, by quaihing the orders made in manner above men- child 

tioned. This-is not a collateral excuſe ; but ſuch an one as will fore 

ſave the penalty. And I cannot ſee that the pariſh has an; fort oi by t 

right or intereſt in he child. — Denniſon J. The material ob- aal 

ſe Aion taken to this plea is, Whether or no the putative father oi In or 

a baſtard child can by the law of England take his baſtard child down 
from the pariſh. 4 never did hear irrs doubted before. And ! Wel 
think 3 the notion that he cannot, is not to be countenanced 5 F 
0 


nor encouraged. The Jaw does not ſuppoſe, that a man will no! 


mainta un 118 OWNn chi 1 d. It 15 aid, the next t heir 15 not 0 be truſted br: IF 
with | 


+ Hobs % . . tr” 


the aw of E. ngla 11, 


Frzland. 


BASTARDS. 


Jam ſorry that it was ever introduced into 
It 1s an injurious notion of the people of 
'F will rather ſuppoſe, that the pariſh officers will be 
tel to the child, than the father. All the caſes admit tacitly that 

\ father hath ſuch a power. And ſome of them ſay fo expreſsly. 

am very well ſatisfied that the law is fo. Inhabitants, church- 
ens, overſeers, are all the ſame; and every part of the con- 
wis anſwered. | have known this — very often pleaded. 
that caſe in Saunders is the rule. — Foſter J. Jam not 

Tear in theſe points. I think the care of educating baſtard 
eon, is not to be conſidered as a burden on the pariſh, but as 

ruſt; an that it ſhould not be ſo eaſy for fathers to take them 

tof ther care and cuſtody. The ſtatute is expreſs, that the 
ſalices mal order the father to contribute to the pariſh for the 
antenance of the child. Tho' it is not to be ſuppoſed that fa- 
Wers will deſtroy their baſtard children, yet they ma) look upon 


W. ich the guardianſbip. 


or pet hem into improper hands. The re lutions and orders of 


juſtices of the pace have been grounded upon this; not for re- 


qaning fecurit till the child came to a certain age, but becauſe 
the order in entled the age too far. Therefore J am not ſo clear. 
{he caſe in es rs Wes only his own opinion. Judgment for 
the dfeada it, unſeis defired to be argued again this term. (This 
was at the ciefire of the plaintiff's counſel. . ; 
e „In the caſe of Holland againſt Maſken and Briſtow, % 
7. 33 & 34G. 2. In the common pleas. (Which was on a. ſuit 


upon a bond for indemnif.ing the plaintiff from the charges of a 


baitard child, but it went off upon an error in the pleadings). The 
court aid, we need not in this caſe ſay, whether the father or the 
nether hath a right to have the child while under 7 years of age. 
and by the lord chief juſlice W/7/met : 1 give no opinion, whether 
the father has any power over the child, who is nullius filius. Gro- 
us ſays truly, the mother is the only certain parent. And an A. 
der ot juſt ces to remove the mother, always removes the child. 
li iltony 128. | 

Upon the w * there are two conſiderations, which ſeem to 
feduce the unlimited po er in ſeveral of the aforeſaid caſes, of the 
reputed father taking the child when he pleaſes, into a very narrow 
compaſs. One is, that nothing 1s more eſtabliſhed, than that a 
mild ſnall not be taken from its mother; without her conſent, be- 
ore it is ſeven years of age. The other is, That an order made 


by the juſtices, and confirmed at the ſeſſions, or not appealed 


inſt, is binding upon the reputed father; and no other juſtices, 
m or out of ſeſſions, have power to intermeddle : And ſo it is laid 
Own in one cf the aforeſaid caſes, that ** if the father take the 
eml4he muſt do it at fiſt 3 


8 made, it ſhall be deemed a refuſal” in law; and he ſhall not 
then be: ſuffered, he may ſell it or make away with it, as too 
So that it ſhould: ſeem upon theſe premiſſes, 
— — e 


often Mappen 


them a: a burden and a ſhame, and therefore either neglect them, 


and hy ſuffering the order to be 
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that the time for the reputed father to inſiſt upon taking the chil 
cannot be until after it is ſeven years of age; nor even then, if an 


order has been made, and it is not to be ſuppoſed that the pati 


officers will forhear for ſeven years applying for an order, ouly y 
give the reputed father an opportunity to put in his claim. | 


After all. Whatever exalted notions ſpeculative and humane 


perſons may entertain of the dignity of human nature and the 
tenderneſs of parents towards their children, it ſeemeth that luige 
abatements ought to be made in reſpect of that kind of parents 


here ſpoken of. In practice it is ſeldom, if ever, known, that | 


*204 


That is, by recognizance 3 which, if the order is diſobeyed, hit 


reputed father, who applies to have the child taken off from the 
pariſh into his own management, even fo much as pretends any 
advantage to the child thereby, but merely his own intereſt, b 
ſave charges. He does not want to have the child better provide 
for, but cheaper. If he ſhould offer any thing for the good of the 


child, whereby he himſelf would not receive any benefit, much 


more if attended with ſome ſmall additional & expence to him, ther 
is no doubt but the pariſh would be willing enough to accede to hi 
propoſal. And it 1s well known in fact, that where the reputed fa. 
ther openly acknowledges the child, and is a man of ſome ſubſtance 
ſo as not to be likely to run away, the pariſh ſeldom gives hin 
any diſturbance ; or if they be applied to in behalf of the child, 
they are for the moſt part ready to join with him in any 1eaſonable 


accommodation. | 


Such party ſo making d:fqui2 in not performing the ſaid order, te b. 
committed] Until defzult ſhall be made, the juſtices have no pover 
to commit, or to require ſureties for performance of the order, of 


for appearing at the ſeſſions. L. Ray. 858. 3 Salk. 66. 1 Bo: 
nardiſt. 261. N | | * 00 by 


19 


And hereby a paſſage might be leit open to avoid the future pay 


ments, by the reputed father complying at preſent, and afterwards 
running away. But the aforeſaid ſtatute of the 6 G. 2. c. 31. ſeem- 
eth to have been intended to remedy this inconvenience, by which 
one or more juſtices, either before or after the birth, may commit 


him to the gaol or houſe of correction, unleſs he ſhall give fecurity 
to indemnify the pariſh, or otherwiſe enter into recognizance to 
abide ſuch order gr orders as ſhall be made in purſuance of tix 


ad of the iÞ £7 © > 


To be committed lo ward to the camman gaol] In the aforeſaid calc 
of Ellen Bent, the juſtices had committed her to the houſe of cor- 


rection. It was objected that the ſtatute gives no power to do this; 


but the commitment, if any, ought to have been to the common 
gaol. But that was held by the court to be well enough. For the 


to the houſe of correction. And by the 6 C. c. 19. a gener 


power is given, for ſmall offences, or for want of ſureties to com- 
mit either to the gaol or houſe of correction. Burr. Mansf. 1691: 


Except be ſball put in jufficient ſurety to perform the ſaid order] 
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10 he forfeited, and eſtreated into the excheauer... But this make: 
an nothing for the relief of the pariſh. And therefore it were better 
< if ſuch recognizance, or other ſecurity, ppon default, might be made 


aſſignable to the pariſh officers; or elſe, that the perſon not paying, 
as well as nat giving ſecurity, might be committed till payment 
ſnould be made. Or if no ſecurity is given, it ſeemeth that the 
he priſoner, diſobeying the order, may be indiaed, tined, and im- 
priſoned for the contempt. If the orders are removed into the 
king's bench, and there “ confirmed; the court, on non-perform- * 20% 
ance will grant an attachment. 

It frequently happens, that the reputed father, by giving bond 
to to indemnify the pariſh, eſcapes paying any thing towards the 
maintenance of the child, unleſs the mother with her child, will 
throw herſelf upon the pariſh, which ſometimes perhaps her ability 
tf will not permit, or otherwiſe ſhe diſdains to do. In ſuch caſe it 
hath been adviſed ſometimes, for the woman's father to bring an 
action againſt the man for ſpecial damage ſuſtained by the lofs of 
his his daughter's ſervice ; and a jury according to circumſtances, will 
4 give reaſonable compenſation — That is, if ſhe be under the age of 
21, and not emancipated from the father; or be, at the time, a 
part of her father's family and 1 in his ſervice. As in the two tol- DO 
Id lowing caſes: 


Ml "Be 0 Os. 4 Petlethaite and ki This was an action of 
treſpaſs with force and arms, for an aſſault upon the plaintiff's 
1 daughter, and getting her with child : And the declaration con- 


cluded, whereby be loſt ber ſervice. It was tried at the aſſizes be- 
fore Mr. Taflice Bathurſt, and a verdi& given for the plaintiff, and 
40s damages. A ſpecial caſe was ſtated, to this effect: The plain- 


5 tiff's daughter being 23 years of age, hired herſelf to one Saul, as 
ys A ſervant ; ; and went to live with Saul ker maſter, and ſerved him 
ke ſome time. During her ſervice, ſhe was gotten with child, by the 
5 defendant; and becoming big with child, and unable thereby to 
15 perſorin her ſervice as ſhe was uſed and ought to do, ſhe was diſ- 
it charged by Saul her maſter, who paid ker her wages in proportion 
10 to the ſervice ſhe had already done him; and the plaintiff her fa- 
10 ther received her, When no one elſe would, and lodged and board- 
he ed her in his houſe. She was there delivered of a "baſtard Child ; 
| and the plaintiit, her father, maintained her in her lying-in, at 
ie his own expence. The queſtion which aroſe at the trial, and 
a which was reſerved for the opinion of the court of king's bench 
F was, Whether the plaintiff can maintain this action.“ ; In the 
_ argument of this cauſe two points were made, 1. Whether the 
ke father and daughter can be conſidered as maſter and ſervant. 2. 
en Whether her age makes any difference in the caſe, as ſhe was up- 
al wards of It; namely 23 years of age, Mr. Davenport, for the 
n- plaintiff argued, That the action is maintainable by the father, up- 
5 on the foot of being her maſter; as he has alledged, whereby he loft 
7 ber ſervice. He agreed, that no action would lie, but by reaſon 
ul of the we of. her ſer vice. Here 3 | daughter goes out to ſcrvice, is 
be 0 Zotten 
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meaning, as it ſeemeth, th. 
cCaſe would not Hes 


and in form. 
the court were all of opinion, that the action could not be main- 
whoſe 


| daughte er had been Injured by the detendant, they wilted to ſave 


her tervice tor a 
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cotten with child, diſcharged, and returned upon bei tather, 
helpleſs and unable, in that condition to maintain herſelf. He is 


01 bliged by law to maintain her; and did fo from the nec-flity ef 


the thing. Therefore, from the conſequential dmage; an action 
15 dia abt by her father, in whoſe houſe. lhe reſided; and 
where ſhe muſt, in this cafe, be con: "dered as a ſervant. And 
this caſe is not to_be-conftdered pon the foot of emar Cipat ion: 
Her bei ing 23 years of age makes no difference. This young wo- 
man's maſter could not bring an action againſt this defendant; ; he 
had ſuſtained no damage, having diſcharged her as ſoon as ſhe be- 
caine lg to him. No body but the father could ſn. 
And the damave is the ſame to him, wether ſhe be over or under 
21 ai ty. Mallace, on the other fide, argued for the defend nt; 
'The [oundation of actions of this kind hath been, the 4% of fer- 
dice. The tather's 1 in the child, whatever it might have 
been during infancy, ceaſes at the child's coming "tothe age ct 21 
Many injuries may he done to a et 8 are not the fu 
of actions by the father. Indeed an action will lie by af: | 
taking away his ſon or his daughter, and there is a wal 
for him in the reviſter for that purpoſe. But no fte 
debauching his daughter. I. the father malmans the daugh 
is intitled to her ſe vice, andi LY, mains 
tain an action for the Joſs: of her | ſervice: But h re, fie was hired 
out to (Frvice iu another man's houſe. If ſhe had been under ave 
and under hier fathe;'s roof, I would agree that he had been intitle 
to an action as for the lois of ſervice. No! inſtance can be produced, 
no precedent of ſuch an action as this 18. And the principle vil 
not hold; becauſe it depends upon the ola of ſervice, which was 


not the preſent caſe. Upon the whole it appeared that the parties 


Were poor. 
was accepted: namely, t 
coſts on either ſide. 
any doubt, in point of law, 


The court therefore propoſed a compromiſe; which 
that all proceedings be ſtayed, without 


that he propo! 'ed the compromuſe z 
the was clear that the action in hid 
And upon that ſuppoſition, the reporter {ays 
ne has ventured to report it, tho' it was not determined judicially 
However, he lays, there can be no doubt; but that 
tained : And therefore, in compaſſion to the plaintiff, 
"him krom the 1 5 Mans f. 1878. 


* F.g9 C. 3. Tullidge and Malle. In the common pleas. An ac- 
tion of treſp _ was brou. gut againſt the defendant, for that he with 


torce and AF made an aſſa alt. upon the daup bier and ſervant of 
the plaintifk, and got her with child, whereby he loſt the benefit of 
certain {pace of time, and was put to great charge 
The defendant plcaded pot , 
The cauſe was tried at the aſſizes before Mr.“ Juſtice 


and expence in her time of lying-in. 
guiltv. 
* 105 ; 2 2 
Gaul; when the jury found a verdict for the "Plaine, and gas 


hi 


Lord Mansfield added, that it was not upon 
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him zol damages. It was moved for a new trial ; and the motion 
Vas grounded upon an affidavit tending to ſhew, that under the 
circumſtances of the caſe a pearing at the trial, the damages were 
exceſſive; and alto, that evidence was given at the trial, of a 
promiſe of marriage made by the defendant to the woman, which 
ought not to have been permitted, beeaute ſhe may have another 
ſort of action upon that promiſe. Whereupon Mr. Juſtice C 
made his report to the court: And after ſtating the declaration as 
above, he ſaid, that this daughter of the plaintiff was called as a 
witneſs at the trial, and ſwore, that the plaintiiF her father was a 
maitfter, and kept a public houſe; that the was his ſervant, and. 
was about 30 years of age; that the defendant was an exciſeman, 
made lus addrefies to her as a lover, with an intention (as the 
then thought) to marry her; that he was well received on that ac- 
count by the plaintiff her father, and very civilly treated by him 
and his family, and often ſpent the evening with them: She al 
lwore, that he promiſed her marriage, and got her with child. 
Her brother alſo was called, who depoſed, that the plaintiff was 
wholly deprived of his ſaid daughter's ſervice and affiſtance in his 
buſineſs, and paid ſome money on account of her lying-in. The 
counſel for the defendant, at the trial, objected to the, evidence 
given, as to the promiſe of marriage. Upon which, ſhe offered 
to give the defendant a releaſe as to that promiſe ; but the counſel 
for the defendant refuſed to accept thereof. Upon ſumming up 
tae evidence to the jury, the judge told them (as he was pleaſed to 
lay) over and over again, that in giving damages in this action, 5 
they muſt not conſider the injury done to the woman as to the pro- 1 
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i 
miſe of marriage, but muſt leave that matter quite out of the queſ- 14 

lion, becauſe ſhe might have her action for breach of that promiſe; 3s 

| tnat he thought the plaintiff her father was by nature bound to take 70 

| care of her while ſhe laid-in, and that they ſhould conſider his ex- 1 

| pnces on that account, as well as his loſs of his daughter's ſervice. "3 

| Whereupon the Jury gave Ne)! * damages, with which the judge ſaid * 208 ol 

| he was not at all diſſatisfied 5 and that he thought, if the jury had bl! 

: then conſidered the promiſe of marriage, they would have given 3 

: ix times as much damages.—By the lord chief juſtice Vilma 1 

Actions of this ſort are brought for example's fake. And altho' the 5 
Plaintiff's loſs in this caſe may not really amount to ihe value of q 

5 twenty ſhillings, yet the jury have done right in giving liberal da- » 

i mages. And if the daughter brings another action againit the de- A 

: tendant for the breach of promiſe of marriage, ſo much the better: 5 

: be ought to be puniſhed both ways. Her being of the age of 30, 1 

8 Ea mitigate damages, or leſſen the defendant's fault, 7 | 

87 = we will pay no regard to any affidavit read to us, the Judge 11 

F 0 tried the cauſe being ſatisfied with the verdict. it much 0 

2 Keater damages had been given, we ſhould not have been dilla- 1 

25 hed therewith, the plaintiff having received this intult in his _ 

85 wn houſe, where he had civilly received the defendant, and per- 17 Wh 

25 witted him to make his addreſſes to his daughter. — And the mo- it yl 
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tion for a new trial was rejeQed, and the plaintiff ba judgmett 
by the whole coutt. 3 Wil 21, 18. 


The uſual approve form of the order of fliation an 
aintenance is as followVs: 


Waftrhorland: 7 78 erder of #; p. and K. P. er, t4v0 of 1 fis majeſty. 
Juſtices of the peace in and fer the ſaid cbunty, one auhere 7 
is of the quorum, and both reſi ding (in, or,] next unto the limits of the par if 
eurch Ww 777 22 the Pari/h of in the Jaid county, made the =——— 
day of in ihe · 1 ̃ concerning a (male ) baſ. 
3 child, lately born in the par of = aforeſaid, of the body of A.M, 
fergle women: * 
Whereos it hath ee unto us the ſaid tuſtices, as wel] upon the en. 
aint of the churchawardens and omen ſeers of the poor of the ſaid pariſh of —— 


ns upon the oath of the ſaid A. M. that fhe the Jaid A. M. on the anoomnnnn 


day of now laſt paſt, was d:liwered of a (male) baſtard chill a 

in the pariſh of = in the ſaid county, and that the ſaid baſ. 
fied child is now chargeable to the ſaid a0: i/h of- and likely fo to on: 
tirue ; and further thut A. F. — in the ſaid county, yeoman, dd 
beg ot the ſaid baſtard child on the body of the ſald A. M. And whereas the ſaid 
A. F. hath appeared before us, in purſuance .of otir ſummons for that purpol, 
but hath not freaved any ſufficient cailſe why fe the ſaid A. F. Hall not be the 


209 reputed father of the ſaid * buftard chile Or And whereas it ſialli been dil 


proved to us upon oath, that the faid A. F. hath been duly ſulnimoned to afpear 
before us the ſaid juſtices, th the end wwe might exartine into the cauſe and ci 
cumſtunce: of the premiſſes; and whereas L the ſaid A. F. hath negletied t 
appear | thefore us, according to the ſaid ſummons :) We therefore upen exami- 
nation of tlie eauſe and circumſtance of the premiſſes, as well upon the oath if 
the faid A. M. as otherwiſe, do hereby adjudge Vim the faid A. F. to ve the re. 
puted father of the Jaid baſtard child. 


And ſlereupon ave do order, as well for. the Fetter 1 of ih 2 pariſh if 


as for the , ſufientation and relief of the ſaid ballard Yhild, that ti: 
faid A. F. Hall and as furtſaultſi, upon notice of this our order, pay cr calſe ! 
| be paid to the ſaid churchavardens and overſeers of the poor of the faid par 5 of 
or to ſome or one of them the ſum 0 | for and tar thi 
Iyvig- -in of the ſaid A..M. and the mainterance of the aid baſtard child, ti 1 
time of making this our order. 

And wwe do alſo heveby further or der, that the ſaid A. F. All ga 10 if 
cateſe t9 be aid 10 the thurchwwardens and aver ſcers of the poor of the /aid par 
of fer the time þ eing. or to fome or one of them, the fun of — 

aveekly, and every week from this preſent time, for and towards the leeting, fi 
tentation, and maintenance of the aid baſtard thild, for and dur ing /o 8 45 ne 
as the ſcid baftard child ſhall be char rgeable to the ſaid pariſh of - 

And wwe do further order, that the ſaid A. M. /hall alſo pay or cauſe 6 tt 


ad 


paid to the ſaid chirckwardee and over ſcers of the poor of the ſaid pariſh of 


— for thi time he: ng. or t5 {ome O one of them, the Jum of — — 
wveekly and every week, fo . as the ſaid baſtard c. "ld hall be chargeab!e to 
the Jaid pariſh of ——— in ciſe 2 Hull not nurſe and take care if 10 
laid child her elf. 


Given under our hands and fo al 5 ths day and yeor firſt abr vorſtten. 
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One whereof 1s of the quorum} Many orders formerly have been 
quaſhed, for want of ſetting forth that one of Sg ie Jene was Of 
the germ; but now by the fatute of 26 G. 2. C. 27. no order 
{ali he quaſhe d for that defect only. | 
Iifbereas it bath appeared unte ut] K. and Beord. The examina- 
tion of the woman muſt be by two juſtices, as well as the ordering 
part: for the examination is a judicial ad, and ought to he by 


doth; and it is not enough * that one ſhould examine, and make #5 


report to the other 3 bur if they are both preſent, and one only ex- 
amine, it is well enough, for it is in faſt the examination of both. 
2 Salk. 478. 

So in the caſe of B//ings aga = Prim and D labor? eſquires, * 
15 G. 3. An action of treipaſs and falſe impr onment was 
brought by the plaintit?, fr commuting her to priſon for ref. ng 
o late a baſtard child. She was examined feverally, at ſeparate 
ames (but in the ſame day), and in ſeparate places, by the two 
.aftices the detendants, and they ſeparately ſigned the warrant of 
dommitment. On trial at the aſizes, a verdiQ was given for the 
Plaintiff, with 51 damages. It was moved for a new tnal, and ar- 
gued, that it was ſufficient under the ſtatute, if the two juſtices 
joined in and conſented to the commitment, but that they might. 
examine and adjudge the matter, and fign the warrant, !2; arately. 
Unto which it was anſwered, that where two or more arc required 
to do any act, they muſt meet together: Elſe what they reſolve on 
's the mind of individuals, not of the whole bodv. And this hath 
always been the doCtrine with reſpect to juſtices of the peace. By 
the court: This caſe is ſo clear, that it cannot bear an argument. 
There 15 no uſe in appointing two or more perſons to exercife judi- 

cial powers, unleſs they are to act together. Separate examinati- 
ons by different magiſtrates may produce different facts. On 
which then is the adjudication to proceed? It is exceeding clear, 
that in caſe of an action thus brought to try the validity of the 
commitment, it cannot be {ſupported by law. Black. Rep. 1017. 

As well upon the complaint of the churchwordens end gverſeers\ It 
hath been faid that an order made without the complaint of the pa- 
iſh officers, is not gaod. Black-rby, 44. | 5 

But in the cafe of K. and Buckall, H. 3 8 2, where it was oh- 
jecded, that the order did not appear to Sy made upon coinplaint ot 
the pariſh ; it was anſwered, that the ſtatute does not require that 
tie pariſh ſhould complain, but gives the juſtices power to make 
luch order on the complaint of any oh HET: And the order, as. to 
that part, was confirmed. 1 Barnardiſt. 261. 

Ar uon the gath of the ſaid A. XI. } It ſeemeth, that the mother 
may be examined upon oath, concerning the reputed faiher, and 
of the time and other circumſtances ; for that in this caſe, the mat- 


8 


* 


ter, and trial thereof, * dependeth chiefly upon the examination + , 


and teſtimony of the mother. Dalt. £11. 
Was delivered : fa (male ).bo/ Td. cli ul II. 8 G. K. and England... 
An order was quathed, becauſe the icx of the bailard, or the name. 
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of it were not mentioned; only, a certain baſtard child born of 


but in caſe of that pariſh where the child was born : 


which the relief is ordered ; 


| chargeable to the parith, or likely to be ſo. 


beget the ſaid boſtard child]! J. 2 G. 2. A. and Browne. 


father of this child: 
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the body of ſuch àa woman. Str. 503. 
Alt = — 7 the ſaid pariſb of — ] £1. 11 Ann. 9. and 
Caſh. The order did not ſet forth that the chile was born in the 


pariſn; and by the ſtatute the juſtices cannot make an order to com. 


pel a man to contribute towards the maintenance of a baftard child, 
And quaſhed 
for this reaſon. C/. of S. 59. 

T. 7 G. AK. and Butcher. Exception was taken to an order of. 
baſtardy, that it did not appear the child was born in the pariſh 70 
for it ran; Ve tws. Juflices :| Ihe bo- 
rough of Lime Regis, r Riege within the limits — the porifh cr 
is, within which pariſh the child was bor u Which is only an aver- 


ment, that the juſtices reſided in that 5 xr da, where the child was 


born, but that might not be the ſame parih ordered to be 1:licved, 
And for this fault the order was quaſhed. Str. 437. 

F. 3 G. 2. K. and Childers. On a rule to ſhew cauſe, why an 
order of two juſtices for relief of a baſtard child, and an order of 
ſeſſions conhrming the ſame, ſhould not be quaſhed ; it was oh- 
jected, that it was not directly adjudged that the child was born in 
the pariſh (of Staplehurſt), and yet the order requires the detend- 
ant to pay the ſum of 45 to the churchwardens of that pariſh to 
reimburſe them. It was anſwered, that it doth lufficiently appear 
in the order, that the child was born there; for it adjudges, that 
the defendant ſhould pay this ſum, for the charg ges the pariſh of 
Stapleburft were at upon account of the woman's "lying i in there, 
But the court ſaid, that they do not allow of inferences to give 


the juſtices juriſdiion ; and accordingly quaſhed both. the orders, 


1 Baruardift. 326. 
E. 10 G. 2. K. and "EPI he - pariſh where the child is 
born, is only to be indemnified; and if the baſtard has acquired a 
ſettlement elſeu here, the father is then diſcharged. RJ. Baſt. 
Chargeable to the ſaid pariſh Order to provide tor a baitard child: 
Exception was taken, that the order doth not “ ſet forth that he is 
And quaſhed by the 
court. Comb. 20... 
But in KH. and 1 H. 8 N. I Ixception was taken, that 
the order doth not ſet forth that the ch Id is likely to become charges 
able: But this exception was over- ruled; for that it is ſelf-evident, 


that every baſtard chi'd 1s Ry to become charge 8 2 Vel, 


475, 6. 
And further RE A. F. of 


in the ſaid county, yo pan, BOY 
Upon an 


order ot baſtardy it was tz ted, that the huſband had been abſent 
ſix years, and that during his abſence the defendant had carial 


on knowicage of the wife, and therelore they adjudge him to be the 
putative father. 


But by the court. This order muſt be quaſhed; 


for his lying with her is not a ſufficient reaſon to infer him the 


the juſtices need not ſhew the 
ground 


and tho 


BASTARDS. 


ztounds they go upon, yet if they do, and it appears no ſufficient 
ground, their order will be bad. Stra. 811. | 

Do hereby adjudge] T. 4 Ann. ©, and Weſton. The great objec- 
tion which ſtuck long with the court, was, that it was ſaid in the 
order, we the ſaid juſtices dth adjudge, inſtead of do adjudge ; 


times ſtirred, the court for that exception, the lait day of the term, 
quaſhed the order. L. Raym. 1198. 8 

And afterwards, H. 4 Ann. The ſame juſtices made another 
order, with the very ſame fault in it, viz. deth 2djudge 3 and up- 
on a certiorari, that was quaſhed. L. Raym. 1199. 

Adjudge the ſaid A. F. to be the reputed father} E. 20. C. 2. H. and 
Perboſſe. An order was quaſhed, because, there was no adjudica- 
tion, that the perſon againſt whom the complaint was made, was 
the reputed father. 2 Sid. 363. | 

H. 9 G. 2. K. and Jenkins. Motion to quaſh an order of two 


and after the caſe had depended two terms, and being ſeveral 


jy juſtices, whereby they adjudge, that ſuch a perſon is not the puta- 
, tive father of a baſtard child, and therefore they diſcharge him 
a and the rather, hecauſe in ſuch a caſe the pariſh cannot appeal, be- 
n Wh cauſe an appeal is only, when the party refutes to give ſecurity to 
6 come to ſeſhons. And by the whole court, the two juſtices have 
+ no ſuch authority: for their whole power depends on the ſtatute of - 
8 18 Eliz. and that is only to take order for puniſhment of the par- 
r ties, and for relief of the pariſn, and this order is for neither the 


one nor the other. 2 Sefſ. C. 161. Str. 1050. 

m * The ſum of for and towards the lying-in] M. 12 Ann. 
and Odam. Order for maintenance of a baſtard child, was ex- 
cepted to, becauſe the defendant is upon fight of the order to pay 
in groſs 3 and after that, ſo much weekly. And by the court: 


and keeping of the child, by payment of money weekly, or other 


*213 


12 By the ſtatute the juſtices are to take order for relief of the pariſh, 


1 ſuſtentation; and this may be only indemnifying the pariſh for 
„oney laid out before the reputed father was found. 1 Salt. 124. 
10 During fa long time as the ſoid baſtard child ſhall be chargeable] E. 

| 9 . K. and Barzbaker. An order to pay ſo much money by the 
ve ek, till the child ſhall be fourteen years of age, was adjudged to 
5 be bad : for the juſtices have no power but to indemnify the parith ; 
# and that is only to oblige him to maintain the child, as long as it 
11. 3 or may be chargeable. 1 Salk. 121. 2 Salk. 478. | 


An order that the putative father ſhould pay fo much a week, un 


to the pariſh. 1 Vent. 210. 


wh But in the caſe of K. and Street, M. 1 G. 2. An order of baſ- 
5 dy was made, to pay fo much weekiy, till the child was nine 
45 50 old, if it ſhould fo long five. And by the court, it is a good 
* 3% tor we cannot intend it able to provide for itſelf ſooner. Str. 
the i a . 


— —.— —— — 0 


til it ſnould be able to get its living by working, was quaſhed; it 
mould have been for ſo long time, as the child thall be chargeable 
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So in the caſe of K. aud Buckall, M. 1 C. 2. Exception waz 


Kaen that the order appointed the ſum of 2s to be paid weekly, 

| mM mould come to the age of twelve years, without ſay- | 

- Child ſhall be fo long chargeable to the pariſh. It was 
ere that indeed the old authorities lay it down in general, 
that orders of baitardy, as weli as other orders relating to the poor, 
muſt be under the limitation mentioned; hs the later authoritic 
have been, that orders of baſtardy need not: and this, it was (aid, 
is founded upon good reaſon ;\ tor there dee be any reaſonable 
enen that baſtards, who have no kindred, will have provi- 
ſion from any body, till ſuch an age as 15 mentioned in the order. 
And of that opinion Was the court, and confirmed the order as to 
that pont. 1 Burnordiſl. 261. 

But hen the child may he bound an apprentice into another pa- 
riſh before that age; and having g: ained a ſettlement in ſuch other 
pariſh, the effect of the order frould then ceaſe. "Therefore it is 
255 in this 2nd all ſuch like cafes to hold to the ſtatute: and the 

214% acute: here only gives power to the juſtices fo take Wy I the 
lief of the pa rh whor, the child fball be horn. 

13 Brown's caſe, T. 9 M. it was ſaid, the juſtices cannot order 
a ſum, for putting cat the child an apprentice. Comb 448. 

But in the aforeſaid cafe of A. and Buckall, M. 3 G. 2. Where 
it was objefed, that the order was ior the reputed father to pay 41 
to the overſcers for binding the child out apprentice, when it thould 
come to the age of 12 years; and did not ſay, if the child ſial 
want it; ſo that tho? the child ſhould be provide d for in any other 
way, the ſum mult he ſtil} paid tothe overicers : The objection wa: 
over-ruled by the court; and the older, as to that, held good, 
2 raardije. 261. | 

But it ſeemeth not ey to incumher the order therewith; 
for way be the {lame thing if the pariſh bind him out, and pas 
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the rooney for until inch ſum ſhall be run off by the weckly pay: 16 1 
me By long the child cont! nues c chargeable. = me 
| bi * 'T after all; ſo tar as theſe errors 5 above rehcarſed ſhall affect N 
on the form of the order, and not the merits thereof ; the fame of 
ma be ed a: the ſeſſions, by the 5 G. 2. C. 19. before the 
appeal ſhell be proceeded upon, and then "the court ſhall go upon and 
tar ierits. > e I 01 
| | | | | | the 
| 3 | Oh 

p "an 1h: 2 751 : 8 
| | 
P the afo; aft 8. ute of the 18 EJ. c. 3. the mother or reputed 155 
farner retuſting t“ ere the order of the 1wo juſtices (hall Le com 5 
ner tefül 6 

wicted, unle! 5 they | nal! pat. in | alle ent 1 ns to L the ſaid P 
: { ſeffions of dra 
C« +he peace, to Lb older n "that county v. here fach order ſhall be af 
« faken; and alt ſo to abide fuck order, as the ſaid juſtices, or the 3 


cr More part 0! af m, then and theie Hall «ake in that es 
| — F ev 
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& they then and there ſhall take any); and that if at the ſaid ſeſſi- 
60 7 00s the ſaid juſtices ſhall take no other order, then to abide and 
erform the order before made, as is ahoveſaid.“ | 
Hb to appear] H. 8 W. A. and Matthews. It was moved 
to quaſh an order f for maintaining a haſtard child. It was anſwered, 
that no order relating to a b. ard child can he quaſned, unleſs the 
reputed father be preſent in court. Unto which the court aſſented. 
Bat it appearing to be a hard caſe, a rule was made to ſhew cauſe, 
On ſhewing cauſe, it was quaithed 5 but the court would not & quaſh * + 7 » 
it, till the reputed father came into court. 2 Salk. 475. NS 
H. 33 G.. H. and Gibſon. It was mo ied to quaſa an order of 
baſtardv 5 which, being indef: noible, was àaccordi: 1810 done; the 
defendant entering into recogn zance to abide the order of the ſeſ- 
hons below : which was the reaſon (the court said) why a perſonal 
aypearance of the defendant was in theſe caſes es bf 888 
Black Rep. 198. 
At the next gen- ral Hens! That is to ſav, the next general ſeſſions 
ther notice of ſuch 1 order. 3 Reb, 55 t. | | 
General ſoffrens] T. 10 V. K. and Shaw. An order was made by 
two juſtices, ad; udging Shaw to be the reputed father of a baſtard 
wiereupon he appealed to the next quarter ellen alter notice; 
where the order of the two juflices was dich. aged And now it Was 
moved to quaſh the order of ſeſſions, becauſe by the ſtatute the ap- 
peal muſt be to the next gz ral ſeſſions, and there miglit have been 
ev. ſeſſions before the general quarter ſeſhons, as in Londen 
r Middleſex, where there are four general jcſhons in the Years 
beſides the quarter ſeſſions. And quathed for this fault. 2 Salk. 
482, 
Te be helden in that county] It was moved to ann an order, for | 
that it was at the ſeſſions of the peace n the county aforeſaid, and 
did not ſay for the county; but this was over-Fule:, for that there 
15 not ſo much ſtrictneſs required! in orders, as there is in indick- 
ments. 1 Ventr. 37. 
Lo which may be added alſo, that this 5 according to the words 
ol che ſtatute. V TR 
In that county where aucb dr {ball e 7 F. 15 Cha. 2. K. 
and Corflon. Reſolved, that this thall be intended of the next ſeſ- 
fions of that part of the county, where it was made, and not at 
the next ſeſſions in any county at large; for that woul Id be miſ 


chievous in many ca. intics, where there are ſeveral. ſeſſions in 


diſtinct parts of the county. 1 $14. 149. 
To abid: ſch erdir as tho faid julie. Ss Or toe mor? part of th: 73 


| foal thor and there d-. 5 | At. 13 6. K. and 7 enan- Ihe order of 


two juſtices be eing qua! hed upon the merits by the feſhons on an ap- 
peal, the defendant is thereby legally Ac quitted, and cannot be 
drawn in queſtion again fur the ſame fact. L. Rihm. 142 35 4. 
Her. 716. | | 
* But the order cuathed for want of form, 15-25. no racy” at all ; * 415 
and therefore the BORE zul! Ces ig y proceed ae ngu9 


i; 
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If the two next juſtices make an ws ae the party appeals " 


the next ſeſſions, and they alter or diſcharge (upon the merits), or 


confirm that order; no other ſeſſions can order any thing contrary 
thereto, for the order upon the appeal is final. Cro. Car. 350. 
2. 1 G. 2. K. and Arundell. To juſtices make an order, that 
the defendant fhall pay a ſum in groſs, and alſo 2s a week fo lon 
as the child ſhall be chargeable. The party appeals to the ſeffions, 
who confirm the order. At a ſubſequent ſeſſions, the father of the 
baitard defired to have the keeping of it, and that the pay- 
ment of the 2s a weck ſhould ceaſe 3 which the ſecond ſeſſions or- 
dered. Motion was made to quaſh this laſt order of ſeſſions, he. 
cauſe in this caſe they had no juriſdiction. And the court held, 


that the ſecond ſeſſions had no authority to order the ſubtraction 


of the 2s a weck; and the order was quaſhed, becauſe it was made 
out of time (heing three years after the appeal), and therefore the 


juſlices had no — I EE" 5 


FI. Puniſhment of the mother and reputed Aaken 


By the 18 El. c. 3. 1 Concerning baſtards being left to be kept 
at the cha arges of the pariſh where born, to the great burden 


_ ** thereef, and to the evi] example and encouragement of lewd 


> "ON life, 1 It is enacted, that the two next Juſtices {hall take order there- 


„ in, as well for the puniſhment of the mother and repmed father, 
as for the relief of the pariſh.” 

And by ) J. c. 4. © Every lewd woman which ſhall have any 
© baftard which — be chargeable to the pariſh, the juſtices of 


the peace ſhall commit ſuch lewd woman to the houle of cor- 


«« rection, there to be puniſhed and ſet on work, during the term 


ce of one whole year; and if ſhe ſhall eftſoons offend again, then 
« to be committed to the ſaid houſe of correQion as aforeſaid, and 
there to remain until ſhe can put in good ſureties tor her good 
e behaviour, not to offend ſo again. . 7. 


Baſtard which may be chargeable] It ſeemeth by theſe _ that 
ſuch woman ſhall not be ſent to the houſe of correction, until after 
the child be born, and that it be living: for it muſt be ſuch a 1 


a5 may be chargeable to the pariſh. Dult. c. 11. 


And if ſhe will diſcharge the pariſh of keeping the baſtard, ſhe 


cannot be puniſhed by this ſtatute of 7 J. 
But nevertheleſs the may be puniſhed (Lord Cole ſays) by the 
ſtatute of 18 EI. 2 Inſt. 733. 


Which opinion feems juſtly queſtionable: for the preamble of the 


ſaid act of 18 E. (as hath been rehearſed) ſeemeth to reſtrain the 
juriſdiction of the juſtices to the parents of ſuch baſtard children 


only as arc left c be left at the charges of the pariſh wh. re born. 


The jujlices of the peace all Commal | It ſeemeth that ſuch com- 


mitment ought to be by two Juſtices ai Le eat; and by compar- 


inz 
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ing the two ſtatutes together, it ſeemeth fitteſt for the two next 
juſtices authorized by the 18 J. Dalt. c. II. | 

Shall commit juch lewd woman] But ſuch puniſhment ſhall not be 
until after the woman is delivered of her child; neither are the 
juthces to meddle with a woman, until the child be born, and ſhe 
ſtrong again. Dalt. c. 11. Rn, . 5 | 

Alſo it ſeemerh, that ſuch baſtard child is not to be ſent with the 
| mother to the houſe of correction, but rather that the child ſhould 
| remain in the town where it was born (or ſettled with the mother) 
and there to be relieved by the work of the mother, or by relief 
from the reputed father; and yet the common opinion and practice 
is otherwiſe, viz. to ſend the child with the mother to the houſe of 


correction; and tais may alſo ſzem reaſonable, where the child 
| ſucketh on the mother. Dalt. . 11. . 
| ut it ſeemeth much the beſt, to commit the mother only, and 
not the child, but leave it to her choice whether ſhe will take it 
with her; and if ſhe will not, then to ſend it to its lawful piace of 
ſettlement. DT | 47 155 . 


Then to be committed to ths faid hauſe of correction as aforcſai2] 
Which words do imply that ſhe ſhall not be puniſhed, as tor a fe- 
cond offence, unleis the hath been committed to and pumined in 


t the houſe of correction for the firſt. 
* | - DUI. Mather cr reputed jather Tiny, AWAY. 

_ «© Whereas the putative fathers and lewd mothers of baſtard 
0 e children run away out of the pariſh, and ſometimes out of tha 
1 *« county, and leave the baſtard children upon the charge of the 
* “ parifh where they are born, altho' they have eſtates ſuflieient to 


1 « diſcharge the pariſh ; it ſhall be lawful for the churchwardens, and 

1 Overſeers of the poor of ſuch pariſh where any baitard child ſhall 

1 be born, to take and ſeize ſo much of the goods, and receive ſo 

1 much of the annual rents or profits of the lands of ſuch “ puta- * 218 1 
= tive father or lewd mother, as ſhall be ordered by any two juſ= 
t * tices, towards the diſcharge of the pariſh, to be confirmed at the 

ſeſſions, for the bringing up and providing for ſuch baſtard 

child; and thereupon the ſeſſions may make an order for the 
churchwardens or overſcers of the poor of ſuch pariſh, to diſ- 

- ** pole of the goods by ſale or otherwiſe, or ſo much of them for 


the purpoſes aforeſaid, as the court thall think fit, and to receive 
. ** the rents and profits of the lands, or ſo much of them as ſhall 

de ſo ordered by the ſeſſions.” 13 & 14 C. 2. c. 1. ſ. 19. 1 
* E. 2 Ann. Y. and Chaffey. Order to the churchwardens and e 1 
e overſeers, to ſelze of the putative father's goods, what they ſnould | 1 
1 


Judge proper for ſecuring of the pariſh, quaſhed ; for that it ſhould | 15 
*, What the juſtices think proper, and not what the churchwar- — 
5 dens and overfeers think proper. L. Raym. 858. — 


Vl. Mui dering 


— — — — — — — 
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1 III. NMfrd. ring a baftard chld. th 
1 n he 
1 Contealing The By the 21 J. c. 5 If any woman be cri 
5 Anh of a baſe RY e of any inne of her body, male of fe. lan 
ik 1 tard bild. & male, which beins born alive, mould hy tha kn 
4 „ Jaws of this realm be a baſtard, and ſhe endta. | 
FN © your privately y, either b by drown! ng, or ſecret bur y! ing thercof, or or 
\ " e any other way, either. by herſelf, or the procuring of others, 60 nif 
iÞ to conceal the death thereot, as that it may not come to light, 2 
bn * whether it were born alive or not, but be conczaled, ſhe ſhall wh 
14 £5 fuffer death as in caſe of murder, except ſhe can prove by one the 
1 * witneſs at We. ift, that the child was horn dead.” ant 
1 And it haik been adjudged, that in order to conv1Ct a Worman by 
i force of this ſtatute, there is no need that the indiftment be drawn 
4 1 lprclally, or conclude againſt the form of the ſtatute; for the ſta- 
1 ute Joth i not make a new offence, but only makes EY conceal- 
F ment an undeniable evidence of murder. 2 Haw. 43% _ | 
| R | Alſo it hath been agreed, that where a woman peur to have 
8 endeavonred to conceal the death 6f ſuch child within the ſtatute, 
3 diere is no need of any proof that the child was born alive, or that 
bh | there were any ſigns of hurt upon the body, but it ſhall be unde- 
1M _ niaviy taken that the child was born alive, and murdetec by tne 
in mother. 2 Haw. 4.39; 
1 | But of late years, as this law ſee emeth to be ſome what ſevere, 
GE hath been uſual, upon trials for this offence, to require ſome in 


of preſumptive evidence that the child was born alive, before the 

other conſtrained preſumption is admitted, that becauſe the death 

was conceaicd therefore it was killed by its parent. 4 Black/t. 198. 

Allo, it hath been adjudged, that where a woman lay in a cham- 

F219 der by herielf, and went to bed without pain and * waked in the 

; night, and knocked for help, but could get none, and was deliver- 

ech of a child, and put it in a trunk, and did not diſcover it till the 

6 following night, yet ſhe was not within the ſtatute, becaule the 

1 ; knocked for be! pz; 2 Haw: 438. 

i Allo, it hath 8985 agreed, that if a woman confeſs bertel wich 

1 child beforehand, and afterwards be ſurprized and delivered, no- 

i 2005 being with her, ſhe is not within the ſtatute, becauſe there 

wo was no intent of concealment, and therefore in ſuch caſes it muil 

appear by fgns of hut upon the body, or ſoine other way, that 
the child was born alive. 2 Haw. 438. | 

| 2. If a woman be with child, 3 any gives 

her a potion to deſtroy t he child within her, and 

ſhe take it, and it works fo ſtiongly that it kills 

| her, this is murder; for. it was not given to cure 

her of a diſea" e, but unlavtully to deſtroy'her child within her; and 

therefore he that gives her 2 potion to this end, muſt take the ha- 

zard, and if it kills the mother, it is murder. 1 II. II. 429, 30. 


1 
** 


Giving 2 to- 
lion to cauſe. 
abertiin. 
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It a woman be quick or great with child, if ſhe take, or ano- 
ther give her any potion to make an abortion, or if a man ſtrike 
her, whereby the child within her is killed, tho? it be a great 


0 crime, yet it is not murder nor manſlaughter by the law of Eng- 

. land, becauſe it is not yet in rerum nature, nor can it legally be 

0 known, whether it were killed or not. 1 H. H. 433. 

- But if the child be born alive, and afterwards die cf the poiſon 

N or bruiſes it received in the womb ; it is murder in ſuch as admi- 

9 niſtered or gave them. 1 Haw. 80. 4 Blackſt. 198. 

F So if a man procure a woman with child to deſtroy her infant 

il when born, and the child is born, and the woman in purſuance of 

0 that procurement kill the infant; this is murder in the mother, 
and the procurer is acceſſary. 1 H. H. 433. 

y 

A 5 

8 Is Capacity of a baſtard as to intieritance, 


A baſtard can have no name of reputation as ſoon as he is born; 
0 but after he is born, and hath gained by time a name of reputa- 
tion, he may purchaſe by his reputed name, to him and to his 
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; 
4 heirs; tho” he can my no heirs but of his body. 1 I. 3. 8 
e. Co. 65. 
_ A baſtard is terminus a quo 3 ; he is the frſt of his family, for he 
hath no relation of which the law takes any notice; but this muſt 
10 be underſtood as to civil purpoſes, for there is a relation as to mo- 
rt ral purpoſes; therefore he cannot marry his own mother, or hiſter, 
5 or the like. 3 Salk. 66. | 
th * Conſideration of natural affection will not raiſe an uſe to a * 22 i 
5 baſtard ; for though there is natural affection between them, yet "wy 5 
. the mibng the uſe is a conſtitution of the law, and therefore the 6 
bs uſe ſhall never ariſe. Fenb. 47. Dyer, 3144. 1 
Sy If the iſſue of a man who is a baſtard purchaſe land, and die- 1 
be without iſſue; tho' the land cannot deſcend to any heir on the 9 
5 part of the father, yet to the heir on the part of the mother (being 7 
no baſtard) it may; ſo if the baſtard was attainted : for the heirs ot 1 
h the part of the mother make not any Conveyance by the baſtard. 
= Y, 159. 
10 '» If a baſtard dies inte late; without wife or ile, the bins is enti- 
I tled to the perſonaliy; and the ordinary of courſe grants adminit- 
At tration to the patentee or grantee of the .crown» 3 F. Vill. 33. 
2 Black. 505. 
8 
I A Voluntary examination of a woman W ith child of 
1 a baſtard : FP E. 2. c. 31. 
nd 


a- elan NE: H E valley examination of A. M. of — 


in the ſaid county, finglewoman, alen on oath to. 


it fore me . one Y his majeſty's Juftices of the peace in and for te 
| ad county, big — rmrr————_— day of — — 


1.0L. * | g | ; TO wy It 


BASTARDS. 
N, ho ſaith that ſhe ir now with child, and that the ſaid child þ eh 


to be born a baſtard, and to be chargeable to the pariſh of 1 
the ſaid county, and that A. F. of —— he ſaid county, weaver, 
the father of the faid child, | VVV 9 5 | 


_ The mark of 
Paken and figned the day and year 
above written, before ne 


Examination after the birth. 


Weſtmorland. IE examination of A. MI. of in thr 
N ald county, finglewoman, taken upon oath before me 

— one of his majeſly's juſtices of the peace in and for the ſaid 

County, TIS —— day of — _ „%% 
ho faith, that 61 ———— the ———— day of — now laſt paſt, 
Ot . 1½ the pariſh of = in the county aforeſaid, ſbe the 
ſaid A. MI. was delivered of a (male) bajtard child, and that the ſad 
baſtard child is likely io become chargeable to the ſuid pariſh of =———; 

221 and that A. F., — in the faid county, weaver, did get ber with | 


ebild of the furd baſtard child. 


The mark of 
Taken and ſigned the day and year en 
abovewritten, before me 


F 


B. Warrant for apprehending the reputed father be- 
dor the büth; on s. e i 


Weltmoriand. ; To the conſtable of + — 


7 JHERFAS A. M. of — the fad county, fergleaoman, 
FF hath by her voluntary examination taken in writing upon oath, le- 
fore me one , his maßeſiys juſtices of the peace in and for tht 
ſaid county, this preſent day declared herſelf to be with child, and that tht 
ſaid child is likely to be born a baſtard, and to be chargeable to the pariſh 
of . cm 71 the ſaid county, and that A. F. of — in the ſaid 
county, weaver, is the father of the ſaid child ; And whereas O. P. one of 
the overſeers of the poor of the pariſh of —— aforeſaid, in erder ts inden. 

it the ſaid pariſh in the premiſes, hath applied to me to 1ſſue out my u. 
rant for the apprehending of the ſaid A. F. I do therefore hereby command 
you immediately to apprehend the ſuid A. F. and 10 bring him before me d, 
ſome other of his majeſty's juſtices of the peace for the ſaid county, J. nd 


/ecurity to indemnify the ſaid pariſh 7 or elſe zo find /u 5 
; 5 AH g N 5 15 ure: i 


BASTARDS 
ſurety for his apprarance at the next general quarter ſeſſions, Lor, nexi ge. 
neral ſeſſions] of the peace to be holden for the fp county, and to abide 
and perform ſuch order or orders as ſhall be made, in purſuance of an act 
paſſed in the eighteenth year of the reign of her late majeſty queen Elizu- 
beth, concerning baſtards ' begoiten and bern out of lawful matrimony. 
| Given under my hand and ſeal the ————— day of, &c. yy 


The like aſter the birth. 


Weſtmorland. br the conſtable of —— 


! 


v J/HEREAS A. M. if ————— in the ſaid county, finglewoman, 

bath by her examination taken in writing upon oath, before me —— 

: me of his maeſty's juſtices of the peace in and for the ſaid county, declared 

, that on the ——— day of ———— now loft paſt, at —— in the pa- 

be riſh of = — in the county aforeſaid, ſhe the ſaid A. M. was deli; x 99 5 

id vered of a ( mate) baflard child, and that the ſaid baſtard child is Likely to 

bleme chargeable to ibe ſaid pariſh of . and hath charged A. F. 

th of in the ſaid county, weaver, with having gotten her with 
child of the ſaid baſtard child ; And whereas O. P. one of the overſeers 
of the poor [and ſo on, as in the foregoing precedent to the end.] 

C. Commitment thereupon ; by the 6 G. 2. c. gr. 

a : (Jo the conſtable of ———— in the ſaid county, 
Welimorland. J and to the keeper of the houſe of correction 
II 1 for, common gaol] at — — in the ſaid 
{ comnty, . 

72 HEREAS A. M. of —— finglewwoman, in her voluntary exa- 
ah mination taken in writing upon oath, the =—— day of ————— 
be- now laſt paſt, before nie one of his majeſty's juflices of the 


the peace in and for the ſaid cotyity, hath declared herſelf to be auith child, and 
the that the ſaid child 15 likely to be born a baſtard, and to be chargeable to the 


uſb jad pariſh of — cn hath charged A. F. f . gentleman, 

aid wih having gotten her with child of the ſaid child; [Or, if it is after 1 
ect the birth, then ſay, Whereas A. M. of . ſingleweman, in | 1 
- e examination taken in writing upon oath, before me = one of his 192 
ar- %%% juflices of the peace in and for the ſaid county, hath declared that 2M 
„% —— day of — now laſt paſt, at — in the 1 


6 pariſh off —— in the county Yorefaid, ſhe the faid A. M. was deli- } Wi 
ind vered of a (male baſtard child, and that the ſaid baſtard child is likely i 
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to become chargeable to the ſaid pariſh of 


BASTARDS. 


and hath charged A, F. 
0 weaver, with having gotten her EN child of the > ſaid baflard 
child] ; And whereas the ſaid . F. being now per nally | hreſent before me, 
being brought by my warrant, upon application for that purpoſe to me made, 


by O. P. one of the overſeers of the poor of the ſaid pariſh, hath refided % 


give fecurity 70 indemnify the ſaid pariſh, and hath 200 f ſell to enter in. 


lo a recognizance with ſufficient ſurety, upon condition t appear at the 


next general quarter ſeſtons [or, next general fff ons] of the peace t1 be 


Holden for the ſaid county, and to abide and perform 3, order or order; 
95 ſball be made in purſuance of an act paſſed in the eighleents year of tne 


*223 at 


| keeper of the ſaid houſe of correction, t receive the ſaid A. F. in 
into your cuftody in the faid houſe of correction, and him there fafely to 


reign of ber late majeſty queen Eliz ibeth, concerning baſtards begorten 
and born out of lawful matrimony ; Theſo are therefore to command y:u 


the ſaid conſtable to take and convey the ſaid A. F. to the Þorfe of cor reftion 


ee with this warrant. And J ao her reby command you the far 


keep, until he ſhall give ſuch ſecurity, or enter ints ſuch recoghizance as 


| aforeſaid, or be 7 la: fully delivered from thence. Given under 


of good and lawful money of Great Britain, zo be paid to a hid = 


1 _ and ſeal the = 


= day of, & c. 


D. Bond to indemnify the par 9 


NO 2 all men by theſe preheat; that + we A F. of = in 

the county of — — gentleman, and A. 8. of Je- 
man, are held and firmly bound unto ——— churchawar dens, and 
— overſeers of the poor of the pariſh of — in the ſaid 
county (in truft for the pariſhioners of the ſaid pariſh ) in Pound. 


or their certain attorney, their executors, admin iflrators, or affigns * 7 


evhich payment well and truly to be made, ⁊ue bind ourſelves, , and each : of 


us, j.intly and ſeverally, and our and cach and every of 0ur Pers, exect- 


Tors, and adminiſtrators, firmly by thefe preſents ; ; Sealed with our ſcall, 


and dated 15e E.. — 4 of . — in the . yeer of the: 


reign of our ſovereign brd George the third, of Great Britain, France, 


aid Ireland, king, dle e 9 the faith, and .o forth, and in the ear 7 


our Lord 


The condition of this RY FE ly is ; ſuch, 1 whereas TY M. 2 — 


Jenglewoman, hath in and by her voluntary examination, taken in writing 


and that the ſaid child is 25 to be born a baſtard, and io be chargeable to 


the ſaid pariſh of ————— = and that the abouebolinden A. F. is the father | 
of the ſaid child; [If it is after the birth, then ſay, that auhereas 
A. M. ff — | — finglewoman, in her examination taken in writing 
upon oath, before EA — one of his majeſty S fujlices of the peace in 
and for 2 ſaid county, hath declared, that on the day of = 
now i PS 44 —.— 371 thre par of Of aromas 797 the county aſore- 


and ip oath before — one 2E his majeſty's Juſtices of the peace 
in and for the ſaid county of = declared that ſhe is with chill, 


| faid, 


in the ſaid county, and to deliver him to the beeper * thereef, 


BASTARDS. 


fail, ſhe be fail A. M. was deli dered of a (male) ba ſlard chill, and 

| dat the ſaid baſtard child is likely to become chorg-able to the ſaid pariſh 

if ———— and bath charged the aboveboun1 A. F. with having got- 

In ber with child of the ſaid baſtard child;] If therefore the ſaid A. F. 
| ond A. S. or either of them, their or -ither of their heirs, executors, 
| Gr adminiſirators „ do and ſhall from time to time, and at all times bere- _ 
| after, fully and * clearly indemnify and fave harmleſs, as well the abave- * 9 5 4 
nene churchwardens and overſeers of tbe poor of the ſaid pariſh 1 
; d their ſucceſſors fer the time being, as alſo all and ſingular 
J the other pariſhioners and inhabitants of the ſaid pariſh of — 


; which nsw are, or hereafter fhall be for the time being, of and from a! 

. manner of coſts, taxes, rates, «fſeſſments, and charges whatſoever, for 
r by reaſon of the birth, education, and moint-nance of th- ſaid child, 
4 and of and from all actions, ſuits, troubles and other charges and de- 
j mands whatſoever, touching or concerning the ſame, then this preſ.nt 
, iMligation to be void, otherwiſe of force. * 

a Signed, ſealed, and delivered (having been F. 
5 firſt duly ſtamped) in the preſence of 5 7 


= B. W. 


E. Recognizance for the reputed father to appear at 
the ſeſſions, and to abide ſuch order as ſhall be 


8 made; on 6 G. 2. c. 31. 

f Weſtmorland. BE it remembered, that on the — day of ——— 

, | iu the ———— year of the reign of our lord George 
. the third, of Great Britain, France, and Ireland, king, defender of 
: the faith, and jo forth, A. F. of iin the county aforeſaid, la- 
7 bourer, and A. S. in the county aforeſaid, yeoman, per ſon- 
: ally came before me J. P. eſquir? one of the juſtices of our ſaid lord the 
: ting, affigned to keep the peace in the ſaid county, and acknowledged 
5 themſelves to cr to our ſaid lord the king; that is to ſay, the ſaid A. F. 
x the fum f and the ſaid A. S. the ſum of — - of good 
1 and lawful money of Great Britain, to be made and levied of their goods 
Fo and chattels, lands and tenements reſpectively to the uſe of our ſaid lord 
7 the king, bis heirs and ſucceſſars, if the faid A. F. ſhell malte default in 
| the condition under written. N 3 | 
 Wherons A. M. of ———— finglewoman, hath in and by her do- 
25 luntary examination, taken in writing and upon cath, before — 
. ne of his majefly's juſtices of the peace in and fer the ſaid county o 
teclared that ſhe is with child, and that the ſaid child is likely to be born 
, 2 baſtard, and to be chargeable to the ſaid pariſh of — a that 
; the above bounden A. F. is the father of the ſaid child; [It it is after 
3 the birth, then ſay, Whereas A. M. of ———— frnglewaman, in 
: and by ber examination laben in writing upon oath, before me | 
2 62 of bis majeſty's juſtices of th? peace in and for the ſaid county, bath 


declared 


*% 225 declared that os Pho: day of — 


BASTARDS. 


now laſt * paſt a 


in the pariſh of ————— in the county aforeſaid, ſhe the 
ſaid A. M. as delivered of a ( male) baſtard child, and that the ſai 
baſtard child is likely to became chargeable to the ſaid poriſh of ——— 
and hath charged the abovebound A. F. with baving gotten her, with 
child of the ſaid baſtard child:] The condition of this recegnizance i; 
ſuch, that if the abovebound A. F. do and ſball appear at the next gene. 
| ral quarter ſeſſions [or, the next general Hens of the feace to be bil. 
aen for the faid county, and fhall abide and perform ſuch order or order; 
as ſhall be made in purſuance of an act f aſſed in the eighte-nth year of the 
reign of ber late majeſty qriren Elitabeth, concerning baſtards begstter 


and born out of lawful matrimony, t ben thts recagnizance fo be 2 aid, | 


otherwiſe of farce. 


Acknowled, ged Before m. 
1 F. 


F. Warrant of the two next juſtices, for the mother, 
with a ſummons for the reputed father, to make 


the order of filiation and maintenance; on the 18 


Woeſtmorland. To the conſlable of | - 


JP HERES information bath been made unto us - tos of bi: 


majeſty” 'y*s Jujtices of the peace in and for” the aid county, ore 
wheresf is of the querum, and bath if us rcfid e next unto the limits 


of the pariſh church within the pariſh of in the ſaid county, at 
well upon the complaint of the churchwardens and operſerrs of the for. 


of the ſaid pariſh, as on the oath of A.M. of  fenglewomans 
that on the ——— day of ——— ot faſt foe the bid A. M. was 
delivered of a # mal; 1 baſtard child at in the ſaid pariſh, and 


Ibat A. F. of in the ſaid cms, 1 5 is the father of the 
ſaid baſtard child, and that th: aid baſterd gbill is now living, and 
chargeable [or, likely to become chargeable] to the ſaid f ariſb of —— 
| 7575 are therefore ts command nou te bring the  faid A. M. befere us, at 
_ the bauſe of mn in ——— in the faid county, on the — 
day of = at the hour of in the A of the ſame day, 
to be by us further examined, cm the premiſſes 3 and that you gie 
notice thereof, unto the ſaid A. F. that he may likewiſe be at the tims 
end place aforeſaid, to make his lawful defence: To the end that upon cu 
ami nation of the cauſe and circumſtance, we may take ſuch order th: reins 
as to right doth afpertain. And what you * ſhall do in the execution 
her: , you are to make known unto us at the time and place 2 eſald. 


Given under our hands and ſeals, the - —— day of, &c. 


6. The 


- a. 


** 


E 


G. The order of filiation and maintenance is inſerted 
before, in the body of the title. 


3 2 Cs . | 

H. Condition of a recognizance to appear at the next 
ſeſſions, after the order not performed, on the 18 
% . 


T1) HEREAS by an erdir under the bands and ſeals of us —— | 
two of his majeſty's juſtices of the peace for ge ſaid county, one 


whereof is of the quorum, and both of us refiding in | or next unto] the 
in the ſaid 
county; A. F. of in the ſaid cuunty, tayler, is adjudged to 
be the refuted father of a baſtard child lately bern of the body of A. M. 


limits of the pariſh church witbin the tariſh of 


finglewoman, at — in the ſaid pariſh of 


land then ſet forth what was ordered therein further] And wvbercas 


tbe ſaid A. F. hath not obſer ved nor performed the ſaid order > The con- 
dition therefore of this recegnizance is ſuch, that if the abovebound A. F. 
foal obſerve and perform the faid order, er ſhall perſonally appear at the 


next general ſeſſions of the peace, to be bolden in and fer the faid county, 


end ſpall then and there abide ſuch order as ſhall be then made by thc 


court, concerning the ſaid baſtard child, if any ſuch order ſhall be then 


made ; and if no ſuch order ſhall be then made or taken by the ſaid court, 


if the faid A. F. do and ſhall perform the order already by us made a, 


efereſaid; Then this recognizance to be veid. 


Battery. See Aſaul:. 
Bawdy houſes. See Leredneſs 
ee Beer. See Excr/e. © 
__ Pehavyiour. See Surety. 


BENT. 


and the lands are prevented from“ being overflowed, by large hills, 
the ſand of which is ſo looſe, that in dry weather it is thrown by 
tne winds on the adjacent lands, to the damage thereof, and the 
anger of the inhabitants, who are expoſed thereby to the inun- 

5 Th dation 


HEREAS on the north-weſt coaſts of England, and ef- 
pecially in the county of Lancaſter, the fea is bounded, 
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dation of the ſea; to prevent which, the land- owners are at great 
charges, annually to plant and maintain a fort of ruſh or ſhryþ 
called farr or bent; but many diſorderly perſons pluck up and carry 


away the ſame, to make matts and bruſhes : Therefore if any per. 


ton without conſent of the owner, ſhall cut, pull up, or carry 


away any ſtarr or bent planted or ſet on the ſaid hills on the north. 


weſt coaſts of Eug lend, on complaint thereof on oath to one juſtice, 
the offender ſhall be ſummoned; and on default of appearing, the 
juſtice ſhall iſſue his warrant to apprehend and bring him before 
him; and being convicted on oath of one witneſs, or confeſſion, 
he ſhall forfeit 20s, half to the informer and half to the owner of 
the bent, by diſtreſs; and for want of ſufficient diſtreſs, to be ſent 
to the houſe of correction for three months, to be kept to hard la. 


bour; and for a ſecond offence, to be committed to the houſe of 
correction for one year, to be whipt and kept to hard labour. 


| houſe of correction. 


228 


thought proper to inſert here at large, the whole law relating 


And if ary ſtarr or bent ſhall be found within five miles of the 
ſaid ſand hills, the perſons convicted of having the ſame in cuſtody 
ſhall forfeit 20s in like manner, and for want of ſufficient difſtreſ: 
hall ſuffer three months impriſonment, and hard labour in the 


But this ſhall not reſtrain any perſons from the exerciſe of any 


ancient preſcriptive right, to cut ſtarr or bent on the ſea coaſts in 


the county of Cumberland. 15 G. 2. c. 33. f. 6, 7, 8. 


FITGAMY 


A S bi gamy in our law ſeems for the moſt part to be uſed to fig 


nity the having of two wives ſucceſſively one after the other, 
I ſhall take the liberty to transfer the offence which is commonly 
treated of under this title unto the title polygamy, which fignifies 


more properly the having two or more wives or hufbands at the 


ſame time. 


„ LACK ACT. 


TN order to avoid repeating the ſame regulations ſo many times 
over, as the offences here under mentioned are treated of unde! 

0 . . .* 0 . FF 1 6 
their reſpective titles in the different parts of this book; it! 


then 


38 LAC R ACT. 


1 aliogether; and to refer from thence to this title for the know- 
ledge of the ſeveral particulars. _ 


By the 9 G. c. 22. (cammonly called the Waltham black ad, oc- 


5 choned by the enormities committed in Epping foreſt near Wal- 
f. tham in Eſſex, by perſons in diſguiſe, or with their faces blacked) 
9 which act is required to be read at every ſeſſions and leet; and by 
h- the 6 G. 2. c. 37. and the 10 G. 2. c. 32. which by ſeveral conti- FI 
t nuances were in force till St. 1, 1957, Ce. and finally by the —_— 
he 31 G. 2. C. 42. were made perpetual ; and alſo by the 27 G. 2. c. 1 
re 15. it is e as followeth: _ 1 
n, If any perſon or perſons, being. 3 with ſwords, fre-qms, . 
of or other offenſive weapons, and having his or their faces black IF 
nt or being otherwiſe diſguiſed, ſhall (1) appear in any foreſt, * 1 
a- park, paddock, or grounds incloſed with any wall, pale, or other 
of fence, wherein any deer have been or ſhall be oſually kept ; or (2) 

in any warren or place where hares or conies have been or ſhall be 
he uſually kept; or (3) in any high road, open heath, common, or 
dy down; or (4) ſhall unlawfully and wilfully hunt, wound, kill, 
est leroy, or ſteal any red or fallow deer; or (5) unlawiully rob any 
he warren or place where conies or hares are uſually kept 3 or (6) ſhall 


unlawfully ſteal or take away any fiſh out of any river or pond : 

ny Or if any perſon or perſons (that is, whether armed an! diſguiſed er 
in wt) ſhall (7) unlawfully and wiltully hunt, wound, kill, deſtroy, 
| or ſteal any red or fallow deer, fed or kept in any places in any of 
the king's foreſts or chaſes, which are or ſhall be incloſed with pales, 

rails, or other fences; or in any park, paddock, or grounds in- 
cloſed, where deer have been or ſhall be uſually kept; or (8) ſball 
unlawfully and maliciouſly break down the head or mound of any 

fiſh pond, whereby the filth ſhall be loſt or deſtroyed ; or (9) ſhall 


unlawfully and maliciouſly kill, maim, or wound any cattle ; or 1 
(10) cut down or otherwile deſtroy any trees planted in any avenue, 3% 
or growing in an garden, orchard, or plantation, for ornament, . 9 
. ſhelter or profit; or (11) ſhall ſet fire to an) houſe, barn, or out- {i 
er, houſe, or to any hovel, cock, mow, or {tack of * corn, ſtraw, & 220 9 
nly hay, or wood; or (12) ſhall wilſully and maliciouſly ſhoot at any "* 
hes perſon in any dwelling houſe or other place; or (13) ſhail know- 18 
the ngly ſend any letter without any name ſubſcribed thereto, or ſign- = 
| ed with a actions name, demanding money, veniſon, or other 1 
v. able thing lor threatening to kill or murder any of his majeſ- bt. 


ty's ſubjects, or to burn their houſes, outhouſes, barns, ſtagks of fl 
corn or grain, hay or ſtraw ; 27 G. 2. C. 15] or (4) thallforcibly = 
reſcue any perſon being lawfully in cuſtody or any afficer or other. | 
berion, for any the {aid offences; or (1 15) ih, all by gift or promiſe of 


money, or other reward, procure any of his majeſty⸗ s ſubjects to 1 

Join bim or them in any ſuch unlawtul act; or (16) ſhall unlaw⸗ to 

ty ally and maliciouf} ; break downy or cut. down the hank of any 1 
nes wer, or any ſea bank, rhereby any lands thail be overflowed of 14 
40 damaged; or Kan bal unlawtully ang mal: £cioully cut any hop- _ 
18 | vinds growing 2N pgics 3:11 $9 4 plantation 91 hope; 2 2 4 (18) hall | |: 
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dation of the ſea ; to prevent which, the land- owners are at prey 
charges, annually to plant and maintain a fort of ruſh or ſhy 
called arr or bent; but many diſorderly perſons pluck up and can 
away the ſame, to make matts and bruſhes : Therefore if any per 
fon without conſent of the owner, ſhall cut, pull up, or carry 
away any ſtarr or bent planted or ſet on the ſaid hills on the north. 
weſt coaſts of Eug lend, on complaint thereof on oath to one juſtice, 
the oifender ſhall be ſummoned; and on default of appearing, the 
juſtice ſhall iſſue his warrant to apprehend and bring him befor 
him; and being convicted on oath ot one witneſs, or confeſſion, 
he ſhall forfeit 20s, halt to the informer and half to the owner 9 
the bent, by diſtreſs; and for want of ſufficient diſtreſs, to be ſen 
to the houſe of correction for three months, to be kept to hard h. 
hour; and for a ſecond offence, to be committed to the houſe gf 
correction for one year, to be whipt and kept to hard labour. 
And if ary ſtarr or bent ſhall be found within five miles of th: 
faid ſand hills, the perſons convicted of having the ſame in cuſtody 
ſhall forfeit 20s in like manner, and for want of ſufficient diſtreß 
ſhall ſuffer three months impriſonment, and hard labour in th; 
houſe of correction. „ „ . 
But this ſhall not reſtrain any perſons from the exerciſe of any 
ancient preſcriptive right, to cut ſtarr or bent on the ſea coaſts ir 
the county of Cumberland. 15 G. 2. c. 33. 1. 6, 7, 8. 


. 4 i 7 
: 28 6 
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BIGAMY. 


5 | OD „„ | or 
A 8 bivamy iu our law ſeems for the moſt part to be uſed to g. hi 
| nity the having of two wives ſucceſſively one after the other, hc 
{ ſhall take the liberty to transfer the offence which is common) he 


treated of under this title unto the title polygamy, which fignihe; pe 
more properly the having two or more wives or hufbands at the in 
ſame time. 5 FR „ 


228 „„ OOO Tis 1 


N order to avoid repeating the ſame regulations ſo many te p 
| over, as the offences here under mentioned are treated of unde! 15 
their reſpective titles in the different parts of this book; it! 
thought proper to inſert here at large, the whole law — 
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'BLAC KE ACT. 


fem altogether; and to refer fram thence to this title for the know- 
jedge of the ſeveral particulars. 

By the 9 G. c. 22. (commonly called the Waltham black act, oc- 
cafioned by the enormities committed in Epping foreſt near Wal- 


| tham in Eſſex, by perſons in diſguiſe, or with their faces blacked) 


which act is required to be read at every ſeſſions and leet; and by 
the 6 G. 2. c. 37. and the 10 G. 2. c. 32. which by ſeveral conti- 


nuances ware! in force till Sept. 1, 1757, Ce. and finally by the 


31 G. 2. c. 42. were made perpetual ; and alſo by the 27 G. 2. c. 
15. it is nated as followeth; _ 

If any perſon or perſons, being 1 wah {words, fie-arms, 
or other offenſive weapons, and having his or their faces blacke 
or being otherwiſe diſguiſed, ſhall (1) appear in any foreſt, Ire 
park, paddock, or grounds incloſed with any wall, pale, or other 
fence, wherein any deer have been or ſhall be vſually kept ; or (2) 
in any warren or place where hares or conies have been or {hall be 
uſually kept; or (3) in any high road, open heath, common, or 
down; or (4) ſhall unlawfully. and wilfully hunt, wound, kill, 
deſtroy, or ſteal any red or fallow deer; or (5) unlawfully rob an) 
warren or place where conies or hares are uſually kept 3 or (6) ſhall 
unlawfully ſteal or take away any fiſh out of any river or pond : 
Or if any perſon or perſons (that is, whether armed an ] diſguiſed er 
wt) ſhall (7) unlawfully and wilfully hunt, wound, kill, deſtroy, 
or ſteal any red or fallow deer, fed or kept in any places in any of 
the king's foreſts or chaſes, which are or ſhall be incloſed with pales, 
rails, or other fences; or in any park, paddock, or grounds in- 
cloſed, where deer have been or ſhall be uſually kept; or (8) ſhall 
unlawfully and malicioufly break down the head or mound of any 
fiſh pond, whereby the filth ſhall be loſt or defiroyed ; or (g) ſhall 
unlawfully and maliciouſly kill, maim, or wound any cattle ; or 
(10) cut down or otherwile deſtroy any trees planted in any avenue, 
or growing in any garden, orchard, or plantation, for ornament, . 
ſhelter or profit; or (11) ſhall ſet fire to any houſe, barn, or out- 
houſe, or to any hovel, cock, mow, or ſtack of * corn, ſtraw, * 229 
hay, or wood; or (12) ſhall wilſully and maliciouſly ſhoot at any 
perſon in any dwelling houſe or other place; or (13) fha!l know- 
ingly ſend any letter without any name ſubſcribed thereto, or fign- 
ed with a hiutious name, demanding money, veniſon, or other 
Y. able thing; [or threatening to kill or murder any of his majel- 


ty's ſubjects, © or to burn their houſes, outhouſes, barns, ſtacks of 


corn or grain, hay or ſtraw ; 27 G. 2. C. 15 ] or (14) {hall forcibly 
releye any perſon being lawfully in ads or any officer or other. 
Prion, for any the ſaid offences; or (1.5) ſhall by gift or promiſe of 
money, or other reward, procure any of bis majeſty” s ſubjeRs to 
ſoin him or them in an iy ſuch unlawful act; or (16) ſhall unla w- 
ty ally and mal. !Ci ,oull break dow 'Ny Or cut. down the bank of any 
tiver, or any ſea bank, whereby any lands fhail be overflowed of 
damaged; or (1 7) hall unlawiul ad mal Fioully cut any hop- 
vinds growing on poles in any 1 AREA of ps Gr 2 8 0 
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BLACK 4C 7 


wilfully and maliciouſly ſet on fire, or cauſe to be ſet on fire, a) 


mine, pit, or delph of coal, or cannel coal : ed 

Every perſon ſo offending, being thereof lawfully convicted (in on 
any county in England) ſhall be adjudged guilty of felony, and 1 
ſhall ſuffer death as in caſes of felony without benefit of clergy; _ 


but not to work Sorruption. of blood, nor forteiture of lands or of 
goods. 


Note; t have added the words above en rived nd diſs wiſed 92 


. e not) to obviate an error which runs thro' moſt of the books, ina 
1 very material part of this ſtatute. They do ſuppoſe that a perſon 2 
4 muſt be armed and diſguiſed to commit any of the offences above. 1 
1 mentioned, even the ſending of a threatning letter, or perſuading 4 
q another to be an accomplice ; whereas it ſeemeth ſomewhat clear, « 
1 that to be armed and diſguiſed is only neceſſary to conſtitute an wy 
5 of the ſix firſt offences, and that any perſon whatſoever may be - 
. guilty of any of the other Og offences, whether armed and = 
1 diſguiſed or not. 10 
4.0 Sball appear in any high road} 7. 9 G. 2. K. againſt Paylis and A; 
45 R-ynolds. The indidment was, that the defendants at Ledferd | in 
„ the county of Hereford, being armed with offenſive weapons, and n 
#8 having their faces blacked, and being diſguiſed, did feloniouſly ap- 0 
15 pear in the high road there, againſt the form of the ſtatute. The : 
Ly evidence was, that there was a great number of rioters aſſembled 5 
Fl with intent to cut down ſome turnpikes ſet up in that county, and 5 
11 the priſoners were at the head of them, with their faces blacked ſo fa 
Ef} 230 as it could not be known who they were, having * on womens 0 
1 gowns, caps, and ſtraw hats, and each an axe in his hand, and b 
. they advancing toremoſt were taken by the conſtables then aſſem— 1 
bil! bled by the juſtices; and afrer they were taken and confined, the 5 
1 reſt of the rioters did cut down the turnpikes. Lord Hardwick * 
| Ch. J. directed the jury thus: The ſeveral facts mentioned in the . 
14 act are not to be taken as being parts of the ſame offence, but are 
14 every of them teveral offences; and this is a direct ſeparate crime 10 
14 from the reſt. It is a fnele crime, and is for appearing in the 1 
4 high road with faces blacked, and being otherwite diſguiſed. All 5 
4 the other matters proved are but as circumſtances, but were pro- 3 
1 perly enough given in evidence, in order to ſhew the nature of the f 
T8 tact. Therefore if upon the evidence you believe the priſoners did t 
"i appear in the high road with their faces blacked, that is ſufficient 1 
1 within the ad, or that they were otherwiſe diſguiſed, you are to 1 
vl find them guilty. The jury immediately, without going out of G 
'F court found them guilty; 3 and they were ordered for execution. n 
1 Caſes i in the time of lord Hardwicke. 291. þ 
1 Kill, maim, or wound any cattle} M. 11 G. 3. K. A Paty. A 
[80 the aſſizes at Abingdon, before Mr. Juſtice Blackſlone, the priſoner, ", 
11 a lad of 18 years of age, was capitally convicted, on an indick- 0 
0 ment for feloniouſly, unlawfully, knowingly, wilfully, and wali- 
Wi ciouſly ſhooting at and killing one mare and one colt. It was | 


nov ed 1 in Ares of judgment, that che mare and colt are not aver? 
ed 
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SLICK ACT. 


ed in the indictment to be cattle within this ſtatute, and that the 
word cattle doth not by law neceſſarily include horſes, mares, and 
colts: That the ſtatutes for regulating the ſale of cattle have 
thought it neceſſary to mention the ſeveral ſpecies of beaſts to 


which the proviſions of the ſaid aQs ſhall extend: That the book 


of rates diſtinguiſhes between the ſubſidy on great cattle imported, 
212. 50s 3 and that on horſes and mares, viz. lol: That the ſtatute 
of 22 C. 2. c. 13. diſtinguiſhes between the encouragement given 
for breeding catile of all ſorts, and for breeding horſes + That 
when the ſtatute of 14 G. 2. c. 6. made it felony without clergy 


to ſteal ſheep or ether cattle, it was found neceſfary to ſpecify, by 


15 G. 2. c. 34. what cattle were intended by the act. Upon theſe 
objections, the judge reſpited ſentence till the next aſſizes, and in 
the mean time laid the caſe before all the judges; who unani— 
mouſly agreed, that, as the ſtatute of 22 & 23 C. 2. c. 7. had 
made the offence of killing horſes by night a fingle felony, this 
ſtatute was only to be conſidered as an extenſion of that ſtatute : 


And ſome precedents were cited“ of capital convictions (but none * 2 


of executions) upon this branch of the ſtatute. Wherefore it was 
agreed, that judgment of death ſhould be given at the next aſſizes. 
[After which, he was reprieved for tranſportation : and afterwards, 
upon ſtrong applications from the country, received a free par- 
don.] Black. Rep. 721. 5 | 

Being thereof lawfully convifted in any county in England] In the 
ſame manner and form, as if the fact had been committed in ſuch 


county. And it is at the option of the proſecutor in what court he 
fall proſecute. Black. Rep. 733. | 


And for the more eaſy and ſpeedy bringing the offenders to juſ- 
tice, if any perſon ſhall be charged with being guilty of any the 
ſaid offences, before any two juſtices where the offence ſhall be 
committed, by information of one or more credible perſons on 
oath by them to be ſubſcribed, the ſaid juſtices ſhall forthwith cer- 
tify under their hands and ſeals, and return ſuch information to 


one of the principal ſecretaries of ſtate, who thall lay the ſame, 
as ſoon as conveniently may be, before the king, in his privy 
council: whereupon the king may make order in ſuch his council, 


requiring the oFender to furrender himſelf in forty days, to any of 


the juſtices of the king's bench, or to any juſtice of the peace, to 


the end that he may be forthcoming to anſwer the faid offence ac- 


cording to the due courſe of law; which order ſhall be forth- 
with tranſmitted to the ſheriff of the county where the of- 
fence was committed, and ſhall (in ſix days after receipt thereof) 
be proclaimed by him or his officers, between ten and two of the 
_ dock, in the market places, on the market days, of two market 


towns in the county, near the place where the offence was com- 


mitted z and a true copy of ſuch order ſhail be affixed upon ſome 


dublick place in ſuch market towns: And if ſuch offender ſhall not 
lurrender himſelf purſuant to ſuch order, he ſhalt from the day ap- 
pointed for his ſurrender, be adjudged convicted and attainted ot 
— 3 . Oo 0 ONT, 
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BLACK ACT 


felony, and ſhall ſuffer pains of death, as in cafe of a perſon con. 
victed and attainted by verdict and judgment of felony, without 


benefit of clergy. And the court of king's bench, or judges ef 


aſſize, on producing to them ſuch oder in council, unde: the ſea] 
of the ſaid council, may award execution accordingly- 


And if any perſon, after the time appointed for ſurrender hall he 


_ expired, ſha!l conceal, aid, abet, or ſuccour ſuch offender, know 
ing him to have been fo charged, and to have been required to fur. 


*232 render himſelf by ſuch * order, - and. ſhall be lawfully convicted 


thereof, he ſhall be guilty of felony without benefit of clergy. 
But this ſhall not hinder any judge, juſtic2 of the peace, ma- 
giſtrate, officer, or miniſter of juſtice, from apprehending and ſe— 
curing ſuch offender, by the ordinary courfe of law: And if he be 
taken and ſecured before the time of ſurrender, he ſhall have hi; 
trial by due courſe of law. | PG LS og wn | 
And the inhabitants of the hundred ſhall make ſatisfaftion (not 
exceeding 200l) for the damages ſuſtarned by the killing. or maim- 
ing of cattle ; cutting down or deftroying-trees ; fetting fire to any 
| Houſe, barn, or out-houſe, hovel, cock, mow, or ſtack of corn, 
ſtraw, hay, or wood; breaking or cutting -down the bank of any 
river, or any ſea bank, whereby any lands: ſhall be overflowed or 
damaged; cutting hop-binds growing on: poles in any plantation 
of hops; ſetting on fire, or cauſing io he ſet on- fire, any mine, 
Pit, or delph of o al or cannel coal; the ſame to be rateabl/ taxed 
and levied, as in caſes of robbery by the ſtatute of 29 El. c. 13. 
But no perſon ſhall be enabled to recover damages, unlets he 
Tſaall by himſelf or ſervant, in two days after the damage done, 


give notice of the offence unto ſome of the inhabitants of ſome. 


town, village, or hamlet near-io tlic place where the fact was com- 
raitted 3 and ſhall, in four days aiter ſuch notice, give in his ex4- 
mination on oath, or the examination on oath of his fervant who 
had the care of the. ſame, before: a jultice inhabiting in or near 


the hundred, whether he knows the perſon or perſons that com- 


mitted the fact, or any-of them; and if upon ſuch examination it 
be confeſſed, that the examinant knows the ſaid perſons or any of 


them, then ſuch perſon confeſſing ſhall be bound by recognizance 
to proſecute the offender by indidtment or otherwite according to 


And if an offender be apprehended and lawfully convicted, in 
fx months after the offence committed, the hundred fhall not be 
liable. Er er 5 

And the action ſhall not be commenced but within one year after 
the offence committed. . i 


And if any perſon mall apprehend, or cauſe to be convicted, | 
any ſuch offender above mentioned, and ſnall be killed, or wound- 
ed ſo as to loſe an eye, or the uſe of any limb, in apprehending or 


ſecuring, or endeavouring to apprehend or ſecure any ſuch offen- 


der , on proof thereof made at the icſhons where the oFence was 


committed, or the party killed o: wounded, by the perſon ſo ap- 


Prehending, 


prebt 
ſo we 
the | 
or th 
the) 

his 4 
certil 
Jol, 

tion. 


BLACK LEAD. 


prehending or cauſing the offender to be convicted, or the * perſon R 


o wounded, or the executors or adminiſtrators of the party killed, 
the juſtices ſhall give a certificate thereof to the perſon wounded, 
ir the executors or adminiſtrators cf the perſon killed; by which 


hey ſhall be intitled to receive of the ſheriff 50l, to be allowed in 


* 


10, for Which, and for the penalty, the party may bring his ac 
—_ | F 


VC 
FT having been found by experience, that wad, or black cawke, 
commonly called black lead, is neceſſary for divers uſeful pur- 
poſes, and more particularly in the caſting of bomb ſhells, round 
ſhot, and cannon balls, and that the ſame hath been diſcovered in 


one mountain or ridge of hills only in this realm, and great del- 


truftion having been made thereof of late years by evil diſpoſed 
perions ; therefore it is enacted, that every perſon who ſhall un- 
awfolly break, or by force enter into, any mine or wad hole of 
wad or black cawke, commonly called black lead, or into any pit, 
hit, or vein thereof; or ſhall unlawfully take and carry away 
trom thence any wad, black cawke, or black lead; or thall aid, 
Mite, or command any perſon to commit any the ſaid offences, 
ſhall be guilty of felony, and the court or judge may order him to 
be committed to-priſon, or the houſe of correction not exceeding 
one year, to be kept to hard labour, and to be publickly whipt by 
tne common hangman, or by the maſter cf ſuch houſe of correc- 
non, at the times, and places, and in ſuch manner as the court 
mall think proper ; or he may be tranſported for a term not ex- 
crding ſeven years; and if he ſhall voluntarily eſcape, or break. 


elty of felony without benefit of clergy. 25 G. 2. c. 10. 


Andif any perſon. ſhall buy or receive any ſuch wad, knowing 
e lame to be unlawfully taken and carried away as aforeſaid, he 


4+ * 
w 


the Jaws 02 perſons knowingly buying or receiving ſtolen goods. 
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Miton, or return from traniportation before the. time, he ſhall be 


all de guilty of felony, and be liable to all the penalties inflicted 
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his accounts; which he ſhall pay in thirty days from the time the 
-*rtificate ſnall be ſhewed to him, on pain of forfeiting to the party 
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| | cc 
Blajbeny . L L blaſphemies againſt God, as deny. art 
ing his being or Providence; and 4 clu 
contumelions reproaches of Jetus Chriſt; all profane ſcofting at the fou 
holy ſcriptures, or expoſing any part of them to contempt or rid. the 
cule; impoſtures in religion, as falſely pretending to extraordinary an 
commiſſions from God, and teriifying or ahuling the people with wh 
falle denunciations of judgments; and all open lewdneſs groſs; bat 
icandalous—are puniſhable by fine and impriſonment, and ale opi 
ſuch corporal puniſhment as to the court ſhall ſeem meet, according tne 
to the heinouſneſs of the crime. 1 Haw. 6, 7. wh: 
2. Alio ſcditious words, in derogation o the the 
Dejroving 
eſtabliſhed religion, are indictable, as tending ta 761 
5 eſtah.ifhed | 
2 breach ol the pe: 208-1 Haw, 7. q 
religion. 5 . 
on 
Denying the 3. No perſon all have any benefit of the t tos COU 
Trinity.  leration ad, who ſhall deny in his preaching o Ml ten 
writing, the doctrine of the bleſſed Trinity, ast wo 
15 ſet forth in the 3! Articles. 1 W. ſeſſ. 1. C. 18, l. 25 tar 
. cou 
R-v1 ſenting If any perſon ſhall in any ſtage play, inter , 
hade, ſnew, may-game, or pageant, jeſting!y or tha 
the 2 8 5 in c 
flage Plc. profanely ſpeak or uſe the holy name of God, or Wi een. 
iche 193 of Chriſt Jeſus, or of the Holy Ghoſt, or of the iſ *703 
Trinity 3 he ſhall forteit 12, bali to the king 2, and halfto hem that 25| 
thall fue.” "3 E <2 and 
3 8 x 7 © - 2 4 te 
Chriſtians 5. If any pe DRY having been educ: ited in, or at 
55 3 time having made profeſſion of the chiriſi- 
defrating the Ry 
77 „„, en religion in this realm, ſhait by writing, print- ng 
chriſtian reli- 4 
gion ing, teaching, or adviied ſpcaking, deny any or 
e one of the perions in the holy Trinity to be Cod; ent 
or ſhall aſſert or maintain there are more gods than one; or ſhall il fro 
deny the chriſtian religion to be true, or the holy ſeriptures 10 fore 
be of divine authority; and ſhall be conviaed thereof, in at) 9 
of the courts at N eſimoſlir, or at the aſſizes, on the oaths of tuo tenc 
wit neſſes, he ſhall for the firſt offence be incapable to have any 0 405 
dice eccleſiaſtical, civil, or military, (unleſs he ſtall renounce fuck alle 
opinion in the court where he was convicted within four monk Lere 
aiter ſuch conviction); and tor the fecond offence he ſhall-be diſs It 
bl-:d to be plaintiff, guardian, executor, or adininiſtrator, to debe BUY 
any gift or legacy, or to bear any ollice,. and ſhall be impri'caes 0 
tor "three years. 9& 10 W. c. 32. ” 
But no perſon jhall bo protecuted for any words ſpoken unicly n { 
the intormation be given 0 a juſtice Of the peace, within four al 
235 days after the words poken, and the prolecution * of ſuch ofers* 05 
be within three months after ſach information. 7d. m 
| 6 M. Mur 


troverted points. 
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6 M. 1 G. 2. K. and Curl. An information Caſe of UEd- 
..» £xhibited by the attorney general, againſt mund Curl. 
ua Curl, for printing and publiſhing two ob- 

(ecne books, the one ſtyled The nun in ber ſmocꝶk; the other, The 
art of frogging 3 ſetting out the leveral lewd paſſages, and con- 
cluding azainlt the peace. And of this the defendant was 
found guilty. It was moved in arreſt of judgment, that however 
the defendant may be puniſhable tor this in the {ſpiritual court, as 


an offence againit good manners; yet it cannot be a libel, tor. 


which he is puniſhable in the temporal courts. But alter long de- 
pate and confideration, the court at laſt gave it as their unanimous 
opinion, that this was an offence properly within their juriſdiction 3 
they ſaid, that religion 1s a part of the common law, and theretore 
whatever is an offence againſt that, is evidently an offence againſt 
the common law. And the defendant was ſet in the pillory. SrÆ. 
+88. 1 Barnardiſt. 9. =» 8 
7 E. 2 G. 2. K. and Mocolſlon. He was convicted Caſe of T o- 

on four informations, for his blaſphemous diſ- mas Moolſten. 
courſes on the miracles of our Saviour. And at: . 
tempting to move in arreſt of judgment, the court declared the 
would not ſuffer it to be debated, whether to write againſt chrit- 
tianity in general was not an cffence puniſhable in the temporal 
courts at common law: They deſired it might be taken notice of, 


that they laid their ſtreſs upon the word gen ral, and did not in- 


tend to include diſputes between learned men upon particular con- 


251 for each of his four diſcourſes, to ſuffer a year's impriſonment, 


and to enter into a recognizance for his good behaviour during his 


fe, himſelf in Zoool, and 2cool by others. Str. 834. 

8. In the year 1656, James Nayler for perſonat- Caſe of 

ing our Saviour, and ſuffering his followers to «+. * 55 1 
worſhip him, and pay him divine honours, was Janus -Nayler 
ſentenced to be ſet in the pillory, and to have his tongue bored 


taro' with a red kot iron, and to be whipped and ftigmatized in the 


ſorehead with the letter B Os | 

9 M. 3G. 3. A. and Peter Annet. The de- Caſe of Pe- 
tendant was convicted en an information, for ter Aunt. 
wnting a moſt blaſphemous libel in weekly papers, _ 
called the Free Inquirer; to which he pleaded Guilty. In conſi- 
deration of which, and of his poverty, of his having conſeſſed his 
errors in an athdavit, and of his being Jo years of age, and ſome 
[ymptoms of wildneſs that appeared on his inſpection in court; the 


court declared, they had mitigated their * intended ſentence to * 36 


the following, viz. To be impriſoned in Newgate for a month; 


ſtand twice in the pillory, with a paper on his ſorchead, in- 
rived Blaſphemy z to be ſent to the houſe of correction, to hard 


about, for a year; to pay a fine of 6s. 8d; and to find ſecurity, 

mumſelf in lool, and two ſureties in ol each. for his good behavi- 

"Ir during life. Black. Rep. 305. 3 
ö xo. All 


The next term he was brought up, and fined 
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au. 18. All perſons in or belonging to his majeſiy: 

ſhips, or veſſels of war, being wy of 80 

oaths, curſ ngs, execrations, drunkenneſs, uncleanneſs, or other 

ſcandalous actions, in derogation of God's honour, and corruption 

of good manners, ſhall incur ſuch puniſhment as a court Marty! 
_ ſhall think fit to impoſe. 42 C. 2. c. 33. Hi. 2. 

F or profane 91508 and ſwearing, ſee title Swearing. | 


F any book ſhall be taken or otherwiſe loft out of any parochial 
N & any juſtice may grant his warrant to ſearch for it; 


and if i ſhall be found, it ſhall by order of ſuch Juſtice be eite 
to the it tbrary. 7 Ann. 5 14. . 10. 


Books popiſh. See Pokey y. 
Brandy. See Exciſe. 
Br als. See Pere wer. 


BREAD 


H E ſlatute of the 21 0: 4.6; 29. ropegls all the fem 
ſaws relating to the aſſize of bread, and re-enaAs the ſame, 
with additions and amendments. - Which, throughout the whoie, 
is a very regular and judicious act; ſo that the author hath no. 
thing more to do than to abridge the e, in the order as it ſtands: 
not being able, in out of method, to alter it for the better. 
Pos e I. To the intent that a plain and conſtant rue 
the off 5 method may be duly obſerved, in making ant 
aſlizing of the ſeveral ſorts of bread which fhai 
be mace for ſale, in any place where an aſſize ſhall be thought pro 
„„ per tobe fet; it * is enacted, that it fnall he lawfol for the cout! 
or for the perſon or perſons CR authorized to tet the aſſize ( 
bread, to ſet or aſcert: an in any place within their qurifdiction, Io 

aillzc : and weight of all ſorts of bread which ſtall be made for {ae 
or expoled to 10 lle, and the, price to be paid for the Oey” when a 

118 olten a as 1116 F mall think Proper X 31. . 2. Ce 29. 6 2 
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2. And therein reſped ſhall be had to the price, In pr otortien 
which the grain, meal, or flour ſhall bear, in the 7o the price of 
market or markets in or near to the places for corn. 8 
which ſuch aſſize ſhall be ſet. 7d. 

And making reaſonahle allowatice to the Allowance to 
bakers for their charges, labour and profit, UNE} the bakers. 


ſhall deem proper. id. 


4. Where an aſſize ſhall be thought proper to | Ponalty of 
he ſet, no perion ſhall make for ſale, or ſell, or being the 
expoſe to or for ſale, any ſort of bread, except gige. 
wheaten and houſhold, (otherwiſe brown bread), 
and ſuch other ſorts of bread as ſhall be allowed in the affize : : but 
where it hath been uſual to make, or the perſons ſetting the aſſize 
ſhall allow the making of bread, with the meal or flour of rye, bar- 
ley, oats, beans, or peaſe, or of any ſuch different ſorts of grain 
mixed together; the ſame may be there made and ſold accordingly : 
And if any perſon ſhall offend in the premiſſes, and be convicted 
thereof by confeſſion or oath of one witneſs, before any magiſtrate 


or juſtice within the limits of their juriſdiction; he ſhall torteit not 


exceeding 40s, nor leſs than 20s. 1. 3. 

5. And in every place where an aſſize ſhall he Tables of c cf- 
thought proper to be ſet; the aſſize and weight of fre „ 
the ſeveral forts of bread which ſhall be there 
made, ſhall be ſet according to the follow ving tables: 
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1 4 64 3 N 2 2 912 15 64 2 1 
9, In the firſt column 1 is the price of the buſhel of ET Ha Winchef- j 1 
= er meaſure, from 2s gd, to 14s 6d a buſhel, the allowance of 2 
: the magiſtrates or juſtices to the baker for baking being included; il 
3 and in the next two columns are the weights of the ſeveral loaves : 9 
. Then in the other columns are the prices. So that, for example, | 4 
2 the price of wheat is 58 4 buſhel, and the magiitrates allowance b 
255 is 6d to the baker for baking; then oppoſite to 65 6d in the firſt * 
24 column, will be found the weight and prices of the ſeveral | 9 
Ns loaves, = | 1 
31 And as the weight of the penny loaf: is 1 only ſpecified, the Þ 
4: ve.ght of larger loaves may be ecafily aicertained by addition; as 
"Is for example, a twopenny loat {when wheat is at the fame rate) 18 . 
— twice as much as the penny loaf, the fixpenny loaf fix times as 5 
5 much, and the eighteen penny loaf eighteen times as much, 11 
5 Note, the wheaten loavcs are three fourths of the weight of the 4 
72 houſhold loaves 3 and if the m. agiitrates or juſtices ſhall thiak fit to i 
my alow any of | the white loaves of the price of one penny or two 9 
ny E b 2 | PENCE - 9 
s i 
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. pence, they are to weigh three fourths of the weight of the whegten 
5 loaves of the ſame price. „„ 3 Is 
240 * And note, that the prices of the houſhold loaves are alway, 
three fourths of the prices of the wheaten loaves; and where i 
ſnall be thought proper to allow of half-quartern loaves, the price, 
of ſuch loaves (it fold ſingly) are to be half a farthing higher than 
is allowed by this table, when it ſhall ſo happen that the tarthing i; 
ſplit. 8 e e © Ip 
x And magiſtrates and juſtices being to ſet toe aſſize and fix the 
price ot the ſeveral loaves of bread, having reſpect to the price 
which the grain, meal, or flour, of which the ſame are mad:, 
ſhall hear in the market; but no proviſion being made how they 
ſhall know what price the reſpective forts of meal and flour thoyld 
be eſteemed to bear, in proportion to the pric= of Wheat; they ate 
therefore to take notice, that the peck loaf of each fort of bread i; 
to weigh when well baken, 1 Jlb. 6 oz. averdupois weight (which 
confiſts of 16 drachms to the ounce, and 16 ounces to the pound), 
and the reſt in proportion; and that every ſack of meal or flour is 
to weigh 2 cwt. and 2qrs. neat; and that from every ſack of mea 
or flour there ought to be produced, on the average 20 ſuch peck 
Joaves of bread 3 and, by obſerving the ſaid rule, magiſtrates and 
juitices may at all times know if the baker hath more or lels than 
the allowance they intend to give him „ 


TABLET 


Of the aſſize and price of bread made of the ſeveral grains here 
under mentioned. - . Rs oe ge a do ig 
This table is divided into three columns. Column 1. contains 
the prices of the buſhe] of grain, the allowance for baking in— 
cluded; which prices are adapted ſo as to ſerve either for the 
Winche/t:r buſhel of rye, hariey, oats, beans, maſlin, (otherwiſe 
miſcellany, conſiſting of two thirds wheat and one third rye) ; the 
price of either of which buſhels in the market being known, the 
magiſtrates are to add the intended allowance thereto ; the amount 
of which being found in column 1. the weight which the loaves 
ought to be will be found under the column Ne. 2. and the price 
of the reſpective peck loaves (which are to weigh 1 Jlb. 6 oz. each) 
under Ne. 3. | | | „5 
Example: When the price of the buſhel of barley in the market, 
with the allowance to the baker is 4s, look for that ſum in column 
1, and under their reſpective titles in the ſame line will be found 
41 the weights which the * ſeveral aſſize barley loaves ſhould be of, 
and the price of the peck barley loaf; and ſo of each of the other 
{orts; | | Ms 
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Note, where bread is allowed at any time to be made for fale, of 
peaſe only; the aſſize and price thereof are to he ſet and fixed from 
the bean columns: and where bread is ordered to be made for ſale, 
ot a coarſe fort of maſlin or miſcellany grain, conſiſting of one 
third rye, one third barley, and one third either peaſe or beans, 
the aſſize and price thereof are to be ſet and fixed from the barley 
columns. | | | 


Note alſo, that this table is framed for tread to he made of the 


whole produce of the faid ſeveral grains, except the bran or hui 
thereof only. 
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6. Every aſſize which ſhall be ſet, in any city, Aſiiae to le * 243 

town corporate, hundred, diviſion, liberty, rape, ſet in ader lu. 
or wapen take, ſhall be fete in averdupois weight, pors weight. | 18 
and not troy weight; and in the proportions ls | 
rected by the ſaid tables, or as near as may be; and the ſaid ta- "1 
bles ſhall extend as well to ſuch bread which ſhall be made of the | 'Y 
gour of wheat mixed with the flour of other grain, as alſo to bread 4.5, 
«WW which ſhall be made with the flour of other grain than wheat, which by - 
——MW {all be publickly allowed in any place to be made into bread; and "ns 
'"" the afize of all ſuch mixed bread ſhall be {et as near as may be | i 
according to the ſaid tables. ſ. 5. - 9 
1 7, The prices which the ſeveral kinds of grain, Prices of 1 
„ EF and flour, allowed to be made into bread, grain how ts 1 
ſhall ena fide fell for in the markets or places in be certified in 1 


Linden, where ſuch grainy m meal, and flour ſhall London. 
be publickly fold during the whale market, and TS 
not at particular times "thereof, or on particular contracts only, 
A. ſhall from time to time be given in and certified on oath, on fome 
> oof certain day in every week, as the court of mayor and aldermen * 
ſhall appoint, by the meal weighers of the ſaid” city or ſuch other 8 
perſons as the ſaid court ſhall direct; : and ſhall alſo, on ſome cer- A 
tain day in every week to be appointed by the ſaid court, be enter- 
oo oil by ſuch meal weighers or other perſons to be appointed as afore- 
++. (aid, in writing under their hands, in fome book for that purpoſe to 
Le provided by the faid city, and kept at the town-clerk's office. 
And the next day after every ſuch price ſhall be ſo given in and cer- 
tied, the aſſize and weight of al] forts of bread to be ſoid or expoſed 
to tale, and the price to be paid for the ſame, ſhall from time to 
| time be ſet by the ſaid court, if then fitting ; if not, then by 
the mayor of the ſaid city. And the aſhze o ſet ſhall take 78 
from ſuch time as the ſaid court ſhall order, and be in force for th 
ſaid city of London and the liberties thereof and the weekly bills N 
mortality (the city of Meſiminſtir and liberties thereof, the borough 
of Southwark, and weekly bills of mortality 1 in the county of Surr: 
excepted) until a new or other aſſize in Landen {hall be ſet. And 
after the ſetting of every ſuch aſſize by the faid court, or by the 
mayor when the ſaid court ſhall not fit, the aflize fo ſet ſhall, with 
al convenient ſpeed be made publick, in ſuch manner as the ſaid 
court ſhall dire. But before any advance or reduction ſhall in any 
vees be made by the ſaid court or mayor, in the price of bread ; 
the meal we ighers or ſuch other perſons as afore'aid appointed to 
make return of the prices of grain, meal, and flour, ſhall leave 
in writing ö at the common hall of the company of bakers, a copy * 244 
af every return ſo made and entred by them as aforclaid, ſome tine 
ef the {ame dav on which they ſhall make the ſaid return and en- 
ny: to the intent that the ſaid company may, in the morning ot 
the next day after every ſuch return and entry ſhall be made, and 
clore any allize {hall be let, have an oppottunity to offer to the 
ſald 


! 


þ vers 


C 


faid court or mayor reſpeQively, all ſuch objections as they ſhall 
think fit, againti any advance or reduction being that day made. 
. 6. 


How in other 
cities and towns 
corporate. 


8. The court of mayor and aldermen of every 
other city where there ſhall be any ſuch court, and 
when ſuch court ſhall fit ; and where there ſhall 


{ame ſhall not ſit, the mayor, bailiffs, or other chief magiſtrate or 
magiſtrates of every ſuch other reſpective city, and in towns cor- 
porate, or boroughs, the mayor, bailiffs, aldermen, or other chief 
magiſtrate or magiſtrates of every ſuch town corporate or borough; 
or two juſtices in ſuch towns and places where there ſhall be noſuch 
mayor, bailiffs, aldermen, or chief magiſtrates; ſhall and may 
from time to time as there ſhall be occaſion, cauſe the reſpective 
prices which the ſeveral ſorts of grain, meal, and flour (fit to make 
the different ſorts of bread allowed there) ſhall bona fide (ell for in the 
reſpective publick markets in or near to ſuch place, during the 
whole market, and not at particular times thereof, or on particular 
contracts only, to be given in to them and certified upon oath, in 
ſuch manner, and by ſuch perſons, and on ſuch day in every week, 
as they ſhall reſpectively appoint. And the price which ſhall be ſo 
certified, ſhall be entred by the perſons who ſhall certify the ſame, 
in books to be provided and kept by them for that purpoſe. And 
within two days aſter every ſuch price ſhall be fo returned, the aſ- 

e and weight of bread for ſuch place, and the price to be paid for 

the ſame, ſhall be ſet by ſuch court or magiſtrates reſpectively as 

aforeſaid. And the aſſize ſo ſet ſhall commence on ſuch day in 
every week, and be in force for ſuch time not exceeding ſeven 
days from the ſetting of ſuch aſfize, as ſuch court or magiſtrate 

reſpectively ſhall direct. ſ. 7. 

, e „ 9. two juſtices of counties at large, ridings, 
„„ DF AvINOnS, hall at any time think fit to ſet an 
places within 

counties at 


large their juriſdictiou in ſuch caſe, it ſhall be lawful 


for ſuch two juſtices, to cauſe the price which 

grain, meal, and flour (ft to make the ſeveral forts of bread that 

ſhall be made tor fale in any ſuch place) ſhall bona fide fell for in 

*245 the * reſpective publick corn market or markets in or near any 

luch place, during the whole market, and not at any 2 
times thereof, or on ſpecial contrads only, to be given and cet— 

Pied on oath to them at their reſpective places ot abode, on ſuch 

ay in every week as they ſhall appoint, by the clerks of ths 

market or markets in or near ſuch places, or ſuch other perſon # 

they ſnall for that pur poſe appoint. And the price ſo returned 

hall be entred by the perſons to returning the ſame in books io 

be provided by them and kept fer that purpoſe. And v ithin tuo 

days after ſuch return, the aſſize may he by them ſet for ever) 

fach lice, tor oy time not exceeding 14 days from the ſetting 


thercof. An 1G the He to le t teoin time Lo tl; ne, kal! commence 
| ai 


be no ſuch court, or being any ſuch, when the. 


aſſize of bread, for any place within the limits of 


. 


coo 


+7 * © LEY ans — PE * 


80 


81 
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and be in force at ſuch time after every ſach ſetting thereof, and be 
| made publick 1n ſuch places for which the ſame ſhall be fo ſet, in 
ſuch manner as the juſtices who ſet the ſame ſhall direct. ſ. 8. 


: 10. Any maker of bread for ſale in any ſuch "Bl y 
43 other city, town corporate, borough, or place, Ware wh Pg 
q here the aſſize ſhall at any time be thought pro pr; % s ads 
ll per to be ſet, ſhall have liberty at all ſeaſonable e 
10 times, in the day-time, the next day after ſuch returns ſha!l be 
ö made and entred as atorcſaid, to fee the ſaid entry, without paying 
= any thing for the {ime ; to the intent every ſuch maker of bread 
of for ſale may have an opportunity on the ſaid next day after ſuch en- 

try made as aforeſaid, to offer to any ſuch court, mayor, bailiffs, 
ch aldermen, or other chief magiſtrate or magiſtrates, or juſtices as 
ay aforeſaid, who hall think fit to ſet ſuch aſhze within their reſpec- 
ve tive juriſdiction, and before any ſuch aſſize thall be ſet, ſuch objec- 
Ike tions as he can reaſonably make againſt any advance or reduction 
he to be made in ſuch aſſize ſo to be ſet as aforeſaid. ſ. g. 

II. No haker of bread for ſale ſhall be liable to 
| | Bakers to 


day any fee, gratuity, or reward, to any perſon 
for or by means of any aſhze to be ſet. ſ. 10. pay no fee fer 
| | the alſize. 
12. The form of the return or certificate ſhall le Form of the 
to the effect following. OO returns to be 
e made. 


Tre prices of grain, meal, and flaur, as ſold in the corn market 


IH mmm ½ the — — of — — the —— dy 
QF . : 
The beſt wheat at — — by the buſhel. 
The ſecond at ——— —— by ditto. 
The third alt — by the buſhel. 
The beſt wheaten flour at — by the ſack. 
* Houſhold flour at —. by the ſack; * 246 
Nye at 3 — by the buſhel. ©" 
Ree meal or flour at — N 


Parley at 
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r by (iitto. 
Barley meal at — by ditto. 
Oats alt by ditto 
* 11 A * nu | GE . | : | 
White peaſe at — by the buſhel. 1 
3 pea flour or meal at — þy — | 
ot | 5 | 
Bean meal or flour at ——— — 
; Lo every of which returns the perſons aS1ointed to make the 
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The eighteen-penny loaf wheaten is to | 3 


I 


9 7 2 When an affize ſhall be ſet, the ſame 
lication of the {hall be made publick in the form or to the eſſed 
 afſize. following: 


To wit, 


Form of pub- 


40 r— 


for the ſaid — of ——. 


And in places where penny, two-penny, ſix-penny, twelve penny, 


and eighteen. penny loaves, ſhall be made, as followeth : 


| Ib. | oz. | dr. 
The penny loaf wheaten is to weigh — | 
Ditto houſhold is to weigh — 1 | 


The two-penny loaf wheaten is to weigh -þ In 
Ditto houſhold is to weigh | et Os ; 


The ſix-penny loaf wheaten is to weigh 
Ditto houthold is to weig —— 


The twel.e-penny loaf wheaten is to }| | 4 


weigh 
Ditto houſhold is to weigh ——- 


weigh "of 
Ditto houſhold is to weigh —— ——} ] 


* 47 And in places where quartern, hali-peck, and peck loaves be 


made, then as follows: | 


The peck loaf | 1b. 2 
wheaten 15 | 
to weigh 


„ e 

„„ an is to be | 

| ſold for | 1 

Ditto -houſ-- -.1+ = V 
, and is to be. 
weigh FTT ſold for = 


| | 
| | * 


5 | I | : 


And the half peck and quarter of a peck loaves of wheaten and 
houſheld bread are to weigh in proportion to the weight à peck loat 
of wheaten or houſhold bread ought to weigh; and to be ſold àac- 
cordingly in proportion. And when eny bread ihall be ordered to 


be made with the mea} or flour of rye, barley, oats, eG or 
| „7. nn health 


The aſſize of bread ſet the =— day of 
to take place on the ——— day o 
| now next enſuing, and to be in force — 


rf ‚ Cam — 


nay | raph ‚ r — = MF . /,, ww 


ee * 


— WR > 


1 
beans, either alone or mixed with the meal or flour of any other 
grain ; the aſſize of ſuch bread ſnall be made publick, in ſuch 
manner as the magiſtrates or juſtices, who ſhall ſet ſuch aſſize, 
{hall from time to time direct. |. 12. 

14. In places where any fix-penny, twelve- Bread of 
penny, and cighteen-penny loaves ſhall be allow- different dena- 
ed to be made or ſold, no peck, half peck, or quar- mrinations not 
ter of a peck loaves ſhall be allowed at the ſame 79 be allowed at 
time to be made or ſold ; to the intent that one of the [ame time. 
thoſe ſorts of loaves may not be ſold, deſignedly or 
otherwiſe, for the other ſort cherent” to the injury of unwary peo- 
ple: on pain that every one offending in the premiſſes ſhall forfeit 
not exceeding 40s, nor leſs than 20s. as the magiſtrate or juſtice be- 
Are whom ſuch offender ſhall be convicted ſhall think fit. f. 13. 

15. If the juſtices of any county, riding, or di- 


„ion, ſhall in their ſeſſions think fit to aſcertain, Maus 
that any hundred or other place within ſuch divi- Tie Thing the 


fon ought to be eſtimated as of or in any one par- 
ticular hundred, riding, or diviſion of any ſuch 
county, riding, or diviſion, in order that the aſſize of bread which 
ſhall be ſet for ſuch particular hundred or place may extend to or com- 
prize ſuch other hundred or place; in ſuch caſe, it ſhall be lawful 
for them fo to do: but by ſo doing thereof, no juſtice of any ſuch 
county, riding, or diviſion ſhall be excluded from acting as a juſ- 
tice in any hundred, riding, or diviſion of any ſuch county, in which 
any ſuch particular towns, diſtricts, or PRs ſhall lie, or the aſ- 
tze for them ſhall be ſet. ſ. 14. 


aſſi ze. 


* 16. An entry ſhall be made from time to time Clerk of the * 248 

by the clerk of the market, or other perſon ap- market to keep | 1 
pointed to make return as aforeſaid, in a book to books. = 
de provided and kept by him, of every return by | 9 
him made; and alſo of the rate at which the price, alze; and | x 
weight of bread ſhall be ſet within his juriſdiction : which book 1 
any inhabitant may at all ſeaſonable times in the day inſpect with- i 
"ur fee. . 15. 9 

7. After the aſſize ſhall be ſet no eos Aae not ts 1 


b fall be made therein in any ſubſequent week, ei- be altered till 
ther to rife or ſink the ſame, except when the the price of 
price of wheat or other grain ſhall be returned as corn alters 342 
having riſen or fallen 3d a buſhel fince the laft re- RO: 
urn, no proviſion being made by the aſſize tables 
for altering any aſſize, "when the variation in the price ſhall not 
have amounted to, and been returned 3d a buſhel. ſ. 16. 
18. If any meal weigher, clerk of the market, Punt 
or other perſon ointed to make returns as afore- uni ſoment | 8 
perion appointe urns f officers for 1 
ſald, hall neglect, omit, or refuſe to do any thing 4 | = 
by this act required to be done by bim, or ſhall fault. - 
def 5 v or knowingly make any falſe return; or if any conſta- 
dle or other peace officer {hall refuſe or neglect to obey any war- 
oats in Wo, tins delivered to him under the ha and and ſeal of any 
— — - ... magiſtrate 
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B R . 
magiſtrate or juſtice, or to do any other act requiſite to be done hy 
him for carrying this act into execution; he ſhall fortcir not 7 
ceeding 51, nor leſs than 20s. f. 17. 
. . If any buyer or ſeller of or dealer in corn, 

never or ſel- grain, mel, or flour, on reafonable req est to 
him made by the meal weighers of the city of 
London, or by the clerks of the marker or other 
prion reſpectively appointed to make rgturns as 
aforeſaid ; ſhall refuſe to ditcloſe and make known to then the teue 
real prices which the ſeveral ſoits of grain, meal and four {þ || | 
bona fide bought at or fold Þy or tor him, at any corn market, or 
other place where corn, grain, meal, or flour 1s uſually cpenly of 
publickly fold ; or ſhall knowingly give in any falie or untrue j rice, 
or which hath been made by any deceitful means; he el , cn 
conviction thereof by confeſſion, or oath cf one witnels, or aflir- 


ter to decl re 
tbe price of 


Cr. 


mation of a quaker, forfcit. not more than 1 ol, nor leſs than 40s.. 


. 
0 If any court, mag riſtrate, o. inflices, who 
apiſira 
Miſra * ſhall hace ordered a y return to be n:ade as afore-. 
4 . ſaid, ſhall within three dais after tuch return ff. 


pect, that tie ame was not truly and bona file 


made; they may ſummon before ans apy perien who fra! have 
bought or ſold, or agreed to buy or fell any grain, meat or flour 
within & their reſpective juriſd 3 or who ſhall be thought to 
3 likely to give any information cone: rning the premiſſes; and 


may examine them upon oath, to ching the rates and pric 5, 


which the ſeveral ſorts a grain, meal and flour, Of. A rv ot the, i 
were really and bona fide bought at or fold io", or agreed fo to ve, 


by him at any time within feven days preceding ſuch ſumma. s. 
And if any perion fo ſummoned ſhall neglect or sc fuſe to appear 
(proof of ch ſummons being made upon oath) ; or if + ny perion 
fo ſummoned ſhall appear, and negli ct or refme to anſwer tuck lau- 


ful queſtions touching the premules as ſhall be rope to him, 


without ſome juſt Or reaional: [© excuſe to he allowed by ſuch court, 
maziltrate, or juſtices ; he ii] on conv:ction by oath of one wit- 
nefs, or by confeſſion, forfeit not excer dine 100, nor leſs than 40s. 


And if any pe ſon ſo examined, Aha wilivlly foriwear himſelf, he 
ma' tulle: as in caſes of perjury. ÞP rovided, that the party {uin- 


nionet be not: bliged o trav el above five nales from the place of 
His abode: --:1 19. | 


Babes, 21. Whenever any court, 1 or juſti- 
Pr ud mide of ces as atorctaid, ſhall order any bread to be made 
itn N with the fi ur or mal of any other grain than 
thus th ot heats o be mixed with the flour of wheat, 0: 
e adi Gan f % 4 mice with the fliur or meal of any cher 
V, ts of WR , Eirher e ara te Of mixed tagethel; 

WS eo ai pots %% ſnall make any bread for tale, it 
env Mac er oh md tall be made, ſhall make bread wilt 
ue, ne ch, manner, and of fuch weigh and 


goodnets, and ina eri the ſame at fuck prices, a ſuch court, ma- 


giſtiate, | 


8-8 EA D. 


irate, or juſtices reſpeQively ſhall direct: on 285 of forfeiting 
. . wore than 51% or lets than 40>. . 20. 
The ſeveral forts of bread hich ſhali be True naking 


40 for ſale, or old, or expoſed to or for ſale, 2 


11 
9 5 
! 


all alwa.s be well made, and in their ſeveral f 
0 and re ſpective degrees, according to the goodneſs of the ſeveral 1 
\ 


2 (res of meal or four whereof the 1a:n S og t to be made; and no 9 
; lum, Gf prepar ion or mixtute in wh ch allum shall be an ingre- 1 
g dien, 0! an the: in gt edient or inixture whatſoe ver, (except only 3 
* | the 22nt1ne meg f or flour which ought to be put therein, and com- if | 
N men falt, pure water, egg, milk, yeaſt, and oy or ſuch lea- 1 
i ven is th. he a e o he pus therein by thole who have ſet the i 
alla, any wiere no aſſize ſhall he My then inch Jeaven as any 3 
1 migateate or ju her within his jurifdiction tha l allow to be uſed in 1 
5 mabing of ea, hall be put int“, or ig anywiſe uied in making 3 
iy.zh, et an” hread to he fold, or as or for le wen to ferment an 17 7 
do „ „ n any. other account, “ in th; trade or myſtery ol 1250 1 
Fes makin: hre id, under any colour or pretence whatſoever; on pain * 
= 2 t every perſon (otner thin a ſervant or journeyman) who thall _ 9 
0 knowinel, offend: in che premiſes, and thall be convicted (A) 3 
1, the col by contciſion, or oidh [of one witacls, before any ſuch ma- | 1 
i JE te er juſtice r. ſ520 vely, tha torteit not more than lol, nor 1 
= leſs than 403-5 or {hail by warrant of ſach inagiſtrate or juſtice be 4 
5 apprehended nd committed to the houſe of correction; or ſome 2 
15 prito n of the county, city, 40A" Corporate, bo:ou th, riding, di- 'F 
55 viſon, or »licc, where the oF: ce thall have been committed, or xz 
"2 the offen ler {hall be apprehend d, there to remain and be kept to 9 
6 ab 4bour, tor an, tine not exceeding one calendar month, nor A 
f lels tuan ten days from Vie time of ſuch. com nitment, as ſuch ma- 2 
© gi rue or juſtice ſh . th. ns fit. And if any ſervant or journeyman b 
1 biker Ural knowl inzly ofeal in the p. emi: s, and be convicted 3 
- thereof = alor eſaid ; he ſhall forfeit not .orct than 51, n'r leſs than 3 
* 20% or {hall in like manner be committed t5 the houte of correc- | . Ty 
t, tion or priſon as aforelaid. An! it ſhall be lawfal tor the magiſtrate | 9 
5 or juſtice, before whom ſuch offender ſhall be convicted, out of the 1 
8 money forfeited, when recovered, to cauſe the ders name, 
'#; ace of avode, and offence, to be publithed in ſome news paper, 4 
. which inall be pris ted or pulliſhed in or ncar the county, city, or 1 
f place, 5 eie any ſuchec gence fall have been committed. f. 21. bi 
23. No per on ſhall knowingly put into any 1 A 
1 dorn, meal, or flour, waich ſhali be ground, 5 Þ 
40 dreſled, boited, or manufactured for ſale, either | 
8 A the time of grinding, drcfling, bolting, or in anywiſe manu— 
5 ag; the ſame, or at any other time, any ingredient, mixture, 
oy er. other t ing. whatloever 3 or ſnail knowingly ſell, offer, or ex- 
15 poſe to "<4 any meal or dais ol any ſoit of grain, as or for the 
7 5 meal or four. ot any other fort 0; grain, or any thing as or tor 
10 1 mixed with the meal of flour of anv grain which {hall not be 
Med and gent dine mea! or $ovr of the grain the fame ſhall im- 
70 | = - port 
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which ſhall be ra! ped after the beſpeabi ng or purckaſing thereof, by 


2 XR E A D. 
port to be and ought to be; on pain of forfciting, not more th, 
zl, nor leſs than 405. . 
24. No perſon ſhall knowingly put into anz 
Unie mix- bread which ſhall be made for ſale, any mixtute 
tures of meal. ot meal or flour of any other ſort of grain than of 
the grain the ſame ſhall import to be, and ſhall be 
allowed to be made of, in purſuance of this ad; or ſhall put into 
any bread which ſhall be made for ſale, any larger or other Propor- 
tion of any other or different tort of grain, or the meal or flour there. 
of, than what fhall be appointed or allowed to be put therein hy 
* this act; or any mixture or thing as, for, or in lieu of flour, 
which ſhall not really he the genuine flour the ſame ſhall i import to 
be and ought to be; on pain of forfeiting, not more than 51, noi 
leſs than 20s. ſ. 23. | 
285. If any perſon who ſhall make any bread for 
Penalty fer ſale, or who ſhall ſend out, or ſell, or expoſe to 
deficiency in or for ſale, any bread which ſhall be deficient in 


weight. weight, according to the aſſize which ſhall be { 


for the ſame ; he ſhall forfeit (B) not exceeding 
zs, nor leſs than 1s, for every ounce wanting in the weight every 
ſuch loaf ought to be of; and for every loaf which ſhall be found 


wanting leſs than an ounce, ſhall forfeit not exceeding 28 6d, nor 


leſs than 6d, as ſuch magiſtrate or juſtice before whom ſuch bread 


ſhall be brought ſhall think fit: ſo as ſuch bread which ſhall be com- 


plained of for wanting weight, in any city, town corporate, bo. 


rough, liberty, or franchiſe having juriſdiction thereof, or within 
the weekly hills of mortality, ſhall be brought before ſome magil- 


trate, or juſtice having juriſdiction in the premiſſes, and weighed 
before him, within 24 hours after the ſame ſhall have heen baked, 
ſold, or expoſed to ſale; and fo as ſuch bread which ſhall be com- 
olained of for wanting weight, in any hundred, riding, diviſion, 


liberty, rape, wapentake, or place, ſpall be brought before ſome 
juſtice within ſuch juriſdicion and weighed before him within 
three days after the ſame ſhall have been baked, ſold, or expoſed 


to ſale ; unleſs it be made out to the ſatisfaction of ſuch magiſtrate 
or juſtice, on the hehalf of the party complained of, that ſuch de- 
ficiency in weight wholly aroſe from ſome unavoidable accident It 
baking, or otberwiſe, or was occationed * ſome contrivance ol 
confederacy. . 24. 

3 26. Every. perſon «ho ſhall wake "a ſale, 01 
Mark. | (li, or expoic, or ſend out to or jor. fale, any let 

TE of bread whativever, ſpall cauſe to be fairly mark- 

ed on every loaf made, fold, carried out, or expoſed to fale a. 
wheaten bread, a large roman W; and upon cvery louat made, 
ſold, carried out, er expoſed to ſale as houſhold or brown bicad, 4 


large roman II; on pain of foriciting for every loaf not ſo marked, 


not more than 20s, nor leſs than 5, (except as to ſuch loave: 


thi 


FRF 1 ÞD. 


the particular defire of any perſon who ſhall order the ſame to be 
raſped for his own uſe). 1. 25. * | 
27. No baker or other perſon ſhall aſk or take, Penalty for 
for any bread which he ſhall ſell or expoſe to ſale, ing for a 
any greater price than ſuch bread ſhalt be a'cer- greater frier 
tained to be fold at by the aſſize as atorcſaid 3 n rs {ot by 
and no baker, or other perion who ſhal| make any 7be re. 
bread for ſale, ſhall refuſe or decline to ſell any | 
loaf or loaves of any of the ſorts of bread which in purſuance of 
this act ſhall be allowed or ordered to be made, to any perſon wie 
hall tender ready money in payment tor the fame, at the price ſet 
for the ſame by the afſize, when ſuch perſon ſhall have any loat 
in his poſſeſſion to be fold, more than ſhall be requiſite for the im- 
mediate neceſſary uſe of his family or his cuſtomers, and which it 
ſhall be incumbent on ſuch baker or other perſon complained of to 
prove before the magiſtrate or juſtice to whom ſuch complaint {hail 
be made, if thereunto required by the party complaining ; or pain 
of forfeiting for every ſuch offence, not more than 408, nor lets 
than 10s. ſ. 26. | 1 „ | | 
(And by the 2 & 3 Ed. 6. c. 15. If any baker ſhall conſpire not 
to ſell bread but at certain prices; every ſuch perſon ſhall forfeir 
jol for the firſt offence ; and if not paid in fix days, he ſhall be im- 
priſoned twenty days, and have only bread and water for his ſuſte- 
nance; for the ſecond offence 2o!, or the pillory; and for the 


infamous. And the ſeilions or leet may hear and determine the 
. | : 
28. No perſon ſhall ſell or offer to ſale any bread Bread infe- 
of an inferior quality to wheaten bread, at a higher vier fo wheater 
price than houſhold bread ſhall be ſet at by the aſ- Hall not be ſold 
hze ; on pain of forfeiting (being convicted there- for a higher 
of by confeſſion, or oath of one witneſs, before price than bouj- 
one magiſtrate or juſtice) the ſum of 20s. f.27. Fold. >> 
29. It ſhall be lawful for any magiſtrate or juſ- Ts 
tice, or for any peace ofiicer authorized by war- Houſes may be 
rant of ſuch magiſtrate or juſtice, at ſeaſonable entered to ſearch 
times in the day time, to enter into any houſe, for bread. 
mop, ſtall, bakehouſe, warehouſe, or outhouſe, _ 
of or belonging to any baker or ſeller of bread, to ſearch for, 
view, weigh, and try all or any ihe bread, which ſhall be there 
found: And if any bread, on any ſuch ſearch, ſhall be found 
to be wanting either in the goodneſs of the ſtuff whereof it ſhall be 
made, or to be deficient in the due baking or working thereof, or 
mall be wanting in the due weight, or not truly marked, or thai 
ve of any other ſort of bread than ſhall be allowed to be made by 
virtue of this act; any ſuch magiſtrate, juſtice, or peace officer may 
ſeize the ſame ; and ſuch magiſtrate or juſtice may diſpoſe thercot, 
as he in his diſcretion ſhall think fit, for the better carrying of thi: 
iQ into execution. ſ. 28. 31 G. 2, e. 18. f. 2. | | 
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Bills and * 30. If information ſhall be given on oath, te 
other places may any magiſtrate or juſtic*, that there is reaſonah}. 
be enter. d to cauſe to ſuſpedt, that any miller who grinds an 
ſearch for adul. grain for toll or reward, or any perſon who det, 

terated meal. drels, bolt, or in any wiſe manutactufe any meg] 
| | or flour for ſale, or any maker of bread for (ale, 
doth mix up with, cr put into any meal or flour ground or many. 
factured for fale, any mixture, ingredient, or thing whatſoerer, 
not the genuine produce of the grain ſuch meal or flour ſhall impor 
and ought to be, cr whereby the purity of any meal or flour in the 
poſſe ſſion of any ſuch miller, mealman, or baker ſhall be in any. 
wile adulterated; it ſhall be lawful for any ſuch magiſtrate. or ful. 
tice, and alfo for any peace officer authorized by the warrant © 
ſuch magiſtrate or juſtice, at all ſeaſonable times in the day-time, 
to enter into any houſe, mill, ſhop, bakehoute, ſtall, holtine. 
houſe, paſtry, warchouſe, or outhouie, of or belonging to. any 
ſuch miller, mealman, or baker, and to ſearch and examine whe. 
tier any mixture, ingredient, or thing, not the genuine produce: 
of the grain ſuch meal or flour ſhall import or ought to be, ſhal 
have been mixed up with or put into any meal or four in the pol. 
ſeſſion of any ſuch miller, mealman or baker, either in the grind- 
ing of any grain at the mill, or in the dreſſing, bolting, or many- 
faturing thereof, or whereby the purity of any meal or flour ſhal 
be in anywiſe adulterated : And if on ſuch ſearch it ſhall appear, 
that any offence hath been committed in any place allowed to be 
{carched as aforcſaid ; it ſhall be lawful for any magiſtrate, juſtice, 
or ofhcer, authorized as aforeſaid, to ſeize any mea] or flour which 
ſhall be deemed on ſuch ſearch to have been adulterated, and al! 
mixtures and ingredients which ſhall be found and deemed to have 
been uſed or intended to be uſed for ſuch adulteration; and ſuch 
thereof as ſhall be ſeized by ſuch peace officer ſhall, with all conve- 
nient ſpecd, he carried to fome magiſtrate or juſtice: And if any 
magiſtrate or juilicc, who ſhall make any ſeizure in purſuance of 
this act, or to whom any thing ſeized ſhall be brought, ſhall ad- 
judge that any mixture, or ingredients, not the genuine produce 
of the grain any ſuch meal or flour which ſhall have been fo ſeized 
ſhall import and cught to be, ſhall have been put into any ſuch 
meal or flour, or that the purity of any tuch meal or flour ſo ſeized 
was adulterated by any mixture or ingredient put therein; in ici 
caſe, every ſuch mavitate or juſtice is hereby required to dilpoic 
of the ſame, as he in his diſcretion ſhail think proper. 31 G. 2. 
. | 


| * 31. Pyery miller, mealman, baker, or ſeller 
04 8 relty of or Mead as aſorefaid, in whoſe. houle, mill, 
having in tof- Hin, bakebouſc, ſtall, bolting houle, patrz, 
fefficn unleruful wafcheuſe, outheuſe, or poſſe fon, any nutte 
rn ee ingtedient fhrall he found, Wich ſhal! be ad. 
3 jaded by any magiſtrate or juftice to have deen. 
lodged there. with au intent to have aguiterated the mnrity Ci mien 
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fur, or bread, ſhall on conviction by contifitin;. or oath of one 
witneſs before any ſuch magiſtrate or juſtice, forfeit not exceeding 
10l, nor leſs than 408, unleſs the party charged with ſuch offence 
ſhall make it appear to the ſatisfaction of ſuch magiſtrate or juſtice, 
that ſuch mixture or ingredient was not brought or lodged where 
the ſame was ſeized, with deſign to have been put into any meal or 
four, or to have adulterated the purity thereof; but that the ſame 
was there for ſome other lawful purpoſe. And it ſhall be lawful for 
ſuch magiſtrate or juſtice, out of the forfeiture when recovered, to 
cauſe the offender's name, place of abode, and offence, to be pub⸗ | 
liſhed in ſome news-paper printed or publiſhed in or near the 
:ounty, city, or place, where ſuch offence ſhall have been com- 
mitted. f. 30. 


32. If any perſon ſhall obſtruct or hinder ſuch Penalty of 
ſearch, or the ſeizure of any bread or ingredients obfirufting 
23 aforeſaid 3 he {hall forfeit not exceed.ng 51, nor ſe arc h. 


leſs than 206. . 31 

33. No perſon who ſhall follow or be concerned 
in the buſineſs of a miller, mealman, or baker, 
hallaQt as a magiſtrate or juſtice in the execution 


Perſen in- 
tereſted not to 
gel as a magij- 


| of this act; on pain of 50l, to him who will in- zrate. 
form and ſue for the ſame in any court of record | 
at Weflminſicr. ſ. 32. | 
34. If any perſon who ſhall follow the trade of Journeyman 
a baker, ſhall make complaint to any magiſtrate or « ending. 


juſtice, and make appear tio him by the oath of 

any credible witneſs; that any offence which he hath been charged 
with, and for which he {hall have paid any penalty by this acc. 
ſhail ha ve been occaſioned by the wilful negle& or default of any 
jurneyman or other ſervant employed by him ; ; ſuch magiſtrate-or 
juſtice ſhall iſſue his warrant to bring ſuch journeyman or ſervant 
before himſelf or any magiſtrate or juſtice of the place where the 
offender can be found; and on his being apprehended and brought 
before ſuch magiſtrate or juſtice, the ſaid magiſtrate or juſtice {hall 
examine into the matter of ſuch complaint, and on proof thereof 
upon oath ſhall under his hand adjudge and order what reaſonable 


ſum ſhall be paid by ſuch journeyman or ſervant to his maſter, by 


way of recompence for the money he {hall have paid by reaſon of 
tag wilful negle& or default of ſuch journeyman or ſervant, And 
t he * ſhall neglect or refuſe, on eonviction, to pay immediately, * 


ſuch magi iſtrate or juſtice ſhall commit him to the houſe of correc- 


non, or ſome other priſon, of the place where he ſhall be appre- 
tended or convicte d, to be kept io hard labour not Exceeding one 
calendar month, unleſs payment thereof thall be made aſter ſuch 
commitment, and before the expiration of the ſaid term of One 
—. month. ſ. 33. 

It ſhall be lawtul for the mayor ot London, 
or any alderman thereof, within the aid City or 
l erties; and for one. juſtice within the ſeveral 
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date, boroughs, liberties, or juriſdictions - to hear and determine, 


in a ſummary way, all offences againſt this act; and for that pu. aj 
poſe to ſummon before him the party accuſed ; and if he ſhall yy aj 
appear, or offer ſome reaſonable excuſe for his default, then o 
4 oath made of the offence by one witneſs, ſuch magiſtrate or jy. 4 
1 tice ſhall iſſue his warrant for apprehending the offender : And on 
ſl appearance of the party accuſed 3 or if he thall not appear, on 0. il 
"i tice being given to or left for bim at his uſual place of abode ; or Wil _ 
if he cannot be apprchended on a warrant granted againſt him x; * 
aforeſaid; ſuch magiſtrate or juſtice hall proceed to inquire of th TY 
| offerice, and to examine any witneſs or witneſſes who ſhall be c. 
| fered on either {ide upon oath 3 and thatll convia or acquit th; 
: party azcuſed : And if the penalty, on ſuch conviction, ſhi / 


not be paid within 24 hours after ſuch conviction ; ſuch magiſtrat iv 
or juſtice ſhall flue his warrant directed to any peace officer y {4 


make diftreſs 3 and it any offender ſhall convey away his goods on 
of the juriſdiction of ſuch magittrate or juſtice, or fo much there! H 
that the penaity cannot be levied, then ſome magiſtiate or juſtie 10 


within whole juriſdiction the offender ſhall have removed hoer. 
goods fall back the ſaid warrant, and thereupon the penalty (hill Bl an 
be levied by a:ftrets; and if within five days the forfeiture ſhall no inc 
be paid, rhe diftreſs ſhall be appraiſed and fold, rendring the over i mat 
plus atter deducting the forteiture and the coſts and charges of th: Wi fad 
mroſecnion, difireis, and fale 3 which charges fhall be aſcertain . 2 


by the magiſtrate or juſtice before whom the offender was convis. i z 
ed, or who backed the warrant, if either of them ſhall continu: any 
alive, and if not, then by ſome other magittrate or juſtice when WM on. 
the offender was convicted; and for want of ſuch diſtreſs, even 3 
tuch magiſtrate or juſtice within whoſe juriſdiction ſuch offenaer age. 


ſhall rede or be, ſhall on application of the proſecutor, and prod Milf and 
made of the conviction ana * non-payment of the penalty and con; 
259 charges, commit ſuch offender to the common gaol or houle d Vith 
correction of the divihon or place where the offender ſhall be found, Ml beer 
there to remain tor one calendar month trom the time cf ſuch [with 
commitment, unleſs payment thail be ſooner made. f. 34. term 
And if it ſhall be made out on oath, to the ſatisfaQion of any tern 
magiſtrate or juſtice, that any one 1s likely to give material ev, MM ther 
dence on behalf of the prolecutor or of the perſon accuſed, ad end 
will not voluntarily appear to be examined; ſuch magiſtrate date 
juſtice hall Tue his inmamons to convene ſuch witneſs before him, tae | 

at ſuch reaſonable time as in ſuch ſummons ſhall be fixed: And! men 
any perfons ſo ſummoned ſtall neglect or refuſe to appear, and no tice 
juſt excuſe ſhall be offercd for ſuch negle& or refuſal, the Bi cea, 
{after proof upon oath of {uch ſummons) ſuch magiſtrate or juſtice ral 
thall ifſuc his warrant to bring ſuch witneſs before him; and ite preh 

his appearance, ot on being brought before ſuch magiſtrate ot Ju octs 
tice, he ſhall refuſe to be examined on oath, without offering 9 

juſt excuſe ſor ſach retulal, ſuch magittrate or juſtice may comm! 

aim to the public priſon of the county, city, or other diviſion, . 


ich the perſon {0 refuſing to be examined ſhall be, there to f“ 
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main not exceeding 14 days, nor leſs than three, as ſuch magif- 
trate or juſtice chall direct. 5 35: 


26. And the conviction ſhall be 1 in the form or Form of the 
to the effect un, con diction. 
— Jo wit. 9 it remembered, that en this ao of 


in the year of the reign of 
A. O. is convitted before me one of his majeſly's juſtices sf 
for * and J ds ee 
vim to pay and forfeit fer the ſame the ſum of — 

Given und r my hand and jeal the day and year afore ſaid. ſ. 36. 


27. By a general clauſe in this ſame act, ſ. 34. 
ul penalties and forfeitures, when recovered, 
hall be paid to the informer, 

But by the 32 G. 2. c. 18. Such of the pehahies by the afore- 


Application of 
the forfoitures. 


{1d act, as thereby are not perricularly diſpoſed of, ſhall be one 


moiety thereof, where any offender ſhall be convicted by confeſſion, 
or oath of one witneſs, to him who ſhall inform and proſecute 3 


| and the other moiety thereof, and alſo all penalties and forfeitures 


incurred on the weighing, trying, or ſeizure of any bread by any 
magiſtrate or juſtice, ſhall be applied for the better carrying * the * 
ſad act into execution, as ſuch magiſtrate or OO ſhall think fit. $7- 
= RT. 

38. No certiorari ſhall be granted, to remove 
any conviction, or other pr roceeding had thereup- 
ane. 290-1. 3 | | 

39. any perſon convited ſhall think himſelf Appeal. 
xperieved, he way appeal to the next ſeſſtons, 
and the execution ſhall in ſuch caſe be ſuſpended; ſuch perſon 


Certiorari. 


convicted entring into recognizance, at the time of the conviction, 
With two ſafficien t ſurcties, in double the ſum which he ſhall have 


been adjndged to forfeit, upon condition to proſecute ſuch appeal 
with effect, and to be forth-coming to abide the judgment and de- 
termination ot the juſtices at the faid ſeſſions, who ſhall finally de- 
termine the matter of the ſaid appeal, and award ſuch coſts as to 
them ſhall appear juſt and reaſonable, to be paid by either party: 
be if the conviction ſhall be affirmed, the appeliant ſhall imme- 
Lately pay down the fum adjudged, together with ſuch coſts as 
the juſt ces in their ſaid ſeſſions ſhall peck s and in default of pay- 
ment thereof, any two ſuch juſtices, or any one magiſtrate or juſ- 
lice having juriſdiction in the place to which ſuch appellant thall 
tleape or where he ſhail reſide ſhall commit him to the common 
gol of the county, city, divition, or place, where he ſhall be ap- 
ehended, unt ! he ſhall make payment of ſuch penalty and of the 
Rs and charges which ſaall be adjudged on the conviction, to the 
former: But if the appellant ſhall be diſcharged, realpnable coſts 
nall be awa rded to him againſt the informer, who would in caſe 
df ſuch cony icon have been intitled to a ſhaie of the penalty; and 
Yd 2 | which 


2 E E 4 b 


which coſts ſhall and may be recovered by the altem & azainf 
ſuch informer, in like mannef as coſts given at the leſſions are re. 
coverable. ſ. 38. 

Provided, that if the conviction ſhall be within fix days before 
the ſeſſions, the party on entring into ſuch recognizance as afore. 
ſaid, ſhall he at liberty to appeal, either to the then next, or to the 
next following ſeſſions. ſ. 39. 

40. Every action which Mall be brought againſt 

Indemnity of any magiſtrate, juſtice or peace officer, for any 7 
perſons Froſe- thing done under this act, ſhall be commenced 


cuted for any with n fix months, and laid in the proper county | 

thing done on and the act of the 24 G. 2. c. 44. ſhall extend a 

tbis ad?. ſuch magiſtrate or juſtice acting under this ad. 
; And no action ſhall be commenced againſt ſuch 


peace officer, till ſeven days after notice in writing ſhall have beer | 
given to or left for him at his uſual place of abade by the proſecu- 
4 tor's attorney; which notice ſhall contain the name and place of | 
258 abode of the perſon “ intending to bring ſuch action, and alſo e | 
his attorney, 7nd [kewiſe the cauſe of ation : and ſuch peace oſ. 
ficer may within the ſa d even days tender ſatisfaction; and if the 
ſame is not acc:Pted, the delendant may plead ſuch tender in bar 
of the aQtion, together with the general iſſue or any other ples 
with leave of the court; and if the jury ſhall find the amends ten- 
dred to have been ſufficient, or if the plaintiff ſhall be nonſuit, or 
Eiſcontinue, or judgment be given for the defendant upon demur- 
rer, or if the action be brought after the time limited, or not wit! 
in the proper county, the jury ſhall find for the defendant, and be 
Mall be intitled o his coſts; ; but if the jury ſhall find, that no ſuch 
tender was made, or not ſufficient, or ſpall find againſt the de- 
fendant on any plea pleaded, they ſhall give a verdict for the plain- 
tiff. and ſuch damages as they ſhall think proper, and the olaintif 
mall thereupon recover his coſts againſt ſuch defendant. ſ. 40. 
And other perſons ſued for any thing done on this act, may plead 
the general iſſue; and if they recover ſhall have cb colls. 
. 41. 
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41. Provided 1 that no pe 1 05 al be 

Limitation of convicted for any cf the aforeſaid fences, unless 
eons. be projecution be commenced within three days 
after the offence committed. ſ. 42. | 

| | 42. Provided alſo, that nothing herein ſhall ex- c 
Saving of the tend to prejudice any right or cuſtom of the city 
rigbi of other. of London; or of the lord of anv leet; or clerk of 
the market; or the dean of If gm er, or high fl 


=P. ating 


pay 


ne ward of e r or his deputy 3 or of the univerſities. . 43, | 
44, 45. } 

Note, the reaſon oy the indemnifying flatu te of the 24 46. 2, p 
c. 24. is here particularly mentioned, ſeems to be upon the account if 
of ſuch magiftrates or chief officers wha are em powered to ad in 0 
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 fetting the aflze, and dthermite carrying! this att into execution, 1 
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that are not juſtices of the peace; as for inſtance, the court of 
mayor and aldermen, in moſt of the boroughs and towns corporate, 
conſiſteth of perſons ſome of whom are not juſtices; and in others, 


; eſpecially the more ancient, not one of them 1s a juſtice of the 
peace, (the corporation having been eſtabliſhed before there were 
any juſtices of the peace in the kingdom: ) but yet they are enabled 


ſpeedily to proceed in this and in many other inſtances by act of par- 


liament. Which obſervation is applicable alſo to the power herein 


given to them, to iſſue precepts, to examine upon oath, and the 


like ; which power is implied in the general office of a juſtice of 


the peace, but is not applicable to thoſe others, without ſpecial 
* 


words granting the ſame. * So allo it was neceſſary for the act to 289 


be particular, with regard to the indemnification of conſtables and 
others acting under ſuch warrants; as alſo of the mea] weighers, 
clerks of the market, and others appointed to make returns of the 


price of grain, flour, and the like, who are not under the gene- 


ral protection of the law for their proccedings in theſe matters, and 
therefore require an expreſs declaration in the act itſelf, of their 
authority and privilege in this reſpect. | 

43. All that hath been ſaid above, as to the Preoce-dines 
price and weight of bread, and the like, proceeds whore the 46. 
upon the ſuppoſition of an aſſize being ſet. By /ize hath not 
the 3 G. 3. c. 11. regulations are made altho' no been jet, 


aſfize is ſet, and further proviſions are enacted as 


followeth : | 


No loaf or loaves of bread, called or deemed aſſize loaf or loaves 
in the table of the aſſize and price of bread in the act of the 31 G. 


2. and the weight of which varics according to the variation in the 
price of grain, ſhall be made for or expoſed to fale, in any place 


where loaves calied prized loaves in the ſaid tables thall be allowed 
to be ſold at che ſame time; that is to ſay, no aſſize loaves of the 
price of thrze pence and prized loaves called halt quartern loaves, 


nor afſ.ze loaves ot the price of fix pence and prized loaves called 
quartera loaves, nor aſſize joaves of the price of twelve pence and 
prized loaves called halt peck loaves, nor aſſize loaves of the price 


of eighteen pence and prized loaves called peck loaves, ſhall at the 
fame time in any place be made for or expoſed to fale, to the end 


that unwary perſons may not be impoſed on by buying aize loaves 
tor prized loaves, or prized loaves for aſſize loaves; on pain that 
every perſon offending {hall forteit not exceeding 40s, nor leſs than 
1 5 | | | 

And the juſtices in their general, quarter, or petty ſeſſions, may 
from time to time appoint, which of the ſorts of aſſize or prized 
ſoaves, and what other ſorts of bread, and what ſorts of grain, 
Mall be allowed to he made and ſold within their juriſdiction or any 
part thereof ; their order to he entred in a book, which may be in- 
ipeAed by the makers of bread for ſale at all ſeaſonable times of the 
day without fee; and they ſhall cauſe a copy thereof to be put up 
in ſome market or other public town of the place, or elſe to be in- 
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ſerted in ſome public news-p2per circuſated there. —Provided, that 
the juſtices ſhall not at any time allow the making tor ſale or ſelling 


any forts of aſhze bread made of the flour of wheat, other than 


wheaten and houſhold bread, and e of white bread of the 
ary of two pence or under. ſ. 2, 
* And every maker of bread for 2 le ſhall heres the ſame Pro- 


pe on as to weight, as where the afſhze is ſet; that is to ſay, 
every white loaf of the price of 2d or under, ſhall weigh three 
parts in four of the weight of the wheaten loaf of the like price; 


and every wheaten aflize loaf, of whatever price the ſame ſhall be, 
ſhall weigh three parts in four of the weight of every houſhold af. 
ſize loaf of the like price; and every houſhold aſhze loaf, ſhall 
weigh one third part more than a wheaten aſſize loaf of the like 
price; on pain of forfeiting not exceeding 40s. ſ. 4. 


And every peck, half peck, quarter of a peck, and half quarter | 
of a peck loaf, made for ſale of the flour of wheat, and called 


Wheaton Bread, ſhall be ſold in proportion to each other, as to 


price; and the like, as to loaves of 775»fhold Bread, which thall be | 


fold proportionably to cach other, and for one fourth lefs than 


Wheaten Bread of the fame denomination 3 on pain of forfeiting 


for every loaf, not exceeding 408, nor leſs than 10s. ſ. 5. 


And the weight of every fort of bread made for ſale ſhall he in 


averdupois weight as follows: Every peck loaf, ſeventeen pounds 


fix ounces ; half peck loaf, eight pounds eleven ounces ; quarter of 


a peck loaf, four pounds five ounces and a half; half quar rter of a 


peck loaf, two pound: two ounces and three quarters; on pain of 
torfeiting for every ounce wanting not exceeding 5s, nor leis than 
1s, and for leſs than an ounce not exceeding 2s 6d, nor leſs than 
6d ; ſo as the ſame in any city, town corporate, or within the bills 


of mortality, be brought before a juſtice and weighed before him 


within 24 hours after the ſame ſhall! have been baked or found in 


any perſon's cuſtody for fale, and cllewheie within three days; 


unleſs it be made out to the ſatistaction of ſuch juſtice, that the de- | 
ficleney in weight wholly aroſe from ſome unavoidable accident, or 


was occafioned by ſome contrivance or contederacy. 1. 6. 
And no per {on ſhall fell or offer to ſale any bread of an inferior 


quality to wheat bread, at an higher price than houſhold bread ; on 


pain of forfeiting not excceding 20s. f. 7. 

Every wheaten loaf ſhall be marked with a large Roman W 
ktouſtold with a large Roman H; and if any perſon ſhall fell or offer 
to ſale any ſuch loaf unmarked (except as to ſuch loaves which ſhall 


be raſped by the defire of the purchaſor for his own ule); he hall 


forfeit for every ſuch loaf, not exceeding 40s, nor leis than 10s, 


unleſs it hall appear to the ſatisfaction of th e juſtice to whom com- 


plaint * ſhall be made, that the not marking aroſe from ſome un- 
avordahle accident, or was occaſioned by ſome contrivance or con- 


federac u, . 8. 


And bread made of any other grain than wheat Hall be marked 
with tome letter or letter: not mote than two, as the juſtices in 
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their general, quarter, or ſpecial ſeſſions ſhall order, which order 
wall be entred in a book, unto which the bakers may reſoſt in the 
day time without fee; and the juſtices (hall caule a copy thereof to 


be put up in ſome market or other publick town or place within 


the diviſion, or otherwile to be intferted in ſome publick news-pa- 
per uſually cicculated there: And if the juſtices ſhall neglect to 
make ſuch order, then the baker ſhall mark every ſuch loaf with 


any two diſtinct capital letters as he ſhall think fit. And every 


perſon | who thall make or have in his cuſtody for ſale any ſuch Ways 


made of other grain than wheat, which ſhall not be ſo marked, to 


as the ſame may on view thereof be aſceriained under what deno- 
mination it was made (except ſuch loaves as ſhall be raſped by the 
deſire of the purchaſor tor his own uſe) ; thall forfeit not excecd- 
ing 408, nor leſs than 5s, for every loaf not fo marked ſ. 9. 

| And it {hall be lawful jor any jultice, or peace officer aut horized 


by warrant of ſuch juſtice, to enter into any howe, ſhop, ſtall, 


Mkehouſe, warehouſe, outhouſe, or other place, of or belonging 


do any baker or (eller of bread ; and to ſearch, view, weigh, and 
try all or any bread which ſhall be there found: And if any bread. 


mall, on. any ſearch or trial by any juſtice, or on proof mage be- 
fore him by the oath oi one witnels, be found to be deficient ; int 
weicht, or not truly marked, or dehcient in the due baking or 


with any mixture of meal or flour of any other grain than the ſame 
ſaatl import to be made with, or with any larger or other propor- 


any mixture or ingredient which by the aforeſaid act ought not to 


- working thereof, or wanting in the goodnels of the ſtuif, or made 


tion of any other grain than what ought to be put therein, or with 


pat therein, or with any thing in lieu of flour which ſhall not be 


the genuine flour the ſame ſhall import to be, or made with any 
leaven not allowed by the ſaid former act; ſuch juſtice or peace 
othcer may ſeize the ſame, and diſpoſe thereof to poor perions as to 


uch juſtice ſnall ſeem fit; and the maker or ſeller, whoſe bread 
hall ve tound wanting in the goodneſs of the ſtuff, or made with 
uch undue mixture as aforeſaid, or undue proportion, or made 


with any thing in lieu of flour which ſhall not be the genuine flour 
the ſame ſhall import to be, or * with any leaven not allowed by 


leſs the default ſhall appear to have wholly ariſen from ſome una- 
voidable accident, or ſome contrivance or confederacy. |. 10. 

And it any perſon, ſhall obſtruct. or oppoſe any ſuch ſearch, or 
ſeizure of ſuch bread ; he ſhall forteit not exceeding 405, nor lets 
than 208. f. II. 


1262 
the ſaid act, ſhall forfeit not exceeding 51, nor leſs than 205; un- 


And no perſon, who ſhall fallow or be concerned in the bitach 


of a miller, mealman, or baker, ſhall be capable of acting as a juſ- 
tice in the execution of this at; and if he ſhall preſume io to do, 


be ſhall forfeit 50l, to him who ſhall inform or ſue tor the ſame. f. 
12. | 


Provided, that if ſuch baker ſhall make it appear to any ſuch 


aſtice „that any offence for which he Mall have paid the penalty, 


WAS 


* 7 1 
. 
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w2s occaſioned by the neglect or default of bis journeyman or ſet⸗ 
vant z the ſaid juſtice ſhali iſfue his warrant for bringing ſuch of. 
tender before him or ſom- other juſtiee; and, on conviction, ſuch 
juſtice ſnall order what reaſonable ſum ſhall be paid by the ſaid of. 
fender by way of recompence ; and if he do not immediately pay 
the ſame, the ſaid juſtice ſnall commit him to the houſe of correc. 
tion or other priſon of the lace where he ſhall be apprehended, 
there to be kept to hard labour for any time not exceeding one 0a. 
tendar month, unleſs payment be ſooner made. f. 13. 
And one juſtice may hear and determine offences 1 in like manner 
2s by the ſaid former act. ſ. 14, 15. | 
And no certiorari ſhall be granted, to remove any conviction co 
other proceedings had thereupon. 1. 17. 
With like liberty of appeal as by the aid former act. . 18, 
19. 
"And perſont conridied on this act, ſhall not be proſecuted for 
the ſame offence under any other law. f. 23. 
And all penalties and forfeitures on this act ſhall £0, half to the 
informer, and halt as the Juſtice ſhall order for carrying this act in- 
to execution. ſ. 24. | 


Finally, it is provided, that nothing herein ſhall extend to the 
univerſities. f. 25. 


44. By the 130.2. 0 5 ' Whereas by the 
Concerning 31 G. 2. c. 29. and 3 G. 3. c. 11. - only two forts ol 
Fandard wheat. bread made of wheat are allowed to be made for 
en bread, ſale, that is to ſay, Wheaten and Houſhold and 

| whereas according to the ancient order and cuſ- 

tom "of the realm there hath been from time immemorial 4 
STANDARD WHEATEN BREAD, being the whole produce of the 
wheat whereof it was made: it 1s therefore enacted, 'that from 
henceforth a bread made of the flour of wheat, which flour, with- 

63 out * any mixture or diviſion, ſhall be the whole produce of the 
of grain, the bran or hull thereof only excepted, and which ſhall 
weigh three fourth parts of the weight of the wheat whereof it ſhal! 
be made, m may be made and fold, and ſhall be called and under 

ſtood to be a ſranilarsd wheaten heh, . ks | 

And the maker jha!} mark every loaf thereof wh the capital iet- 

ters S. W. and the fame may be made and fold, altho' no aſſize be 

_ ſet, of the weight and in the p. oportions following; viz. That 

_ every ſtandard WRENTEN peck loaf thall weigh 191b 6 oz averdupois; 
every half peck. | loaf 81h 11oz ; ; and every quaitern loaf 40b 5 02: 
And every pecx loaf, half peck loat, and quirtern loaf ſhall always 

be ſold as to price in proportion to each other reſpeQively : And that 
when wheaten and houſhold bread, made as the 1 directs, ſhall be 
joid at the ſame time, together with this ſtandard wheaten bread, 
they be {old in reſpect of and in Proportion to each other 2s tullow- 
eh: namely, That the _ weight of . wheaten bread, Which 
cuits 8d, the ame w eight of this and ard wheaten bread ſnall cot 


Wy. >; 


79, and the ':me weight of: en bread alk cot 6d: or 
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ſtandard wheaten aſſized loaves ſhall weigh equal to 8 wheaten aſ- 


a, ſized loaves, or to 6 houſhold aſfized loaves cf the ſame price, as 
c near as may be. ſ. 2. 

þ Provided, that the ſaid ſtandard wheaten bread ſhall not he made 
. into or ex poſed to ſale as prized loaves, at one and the ſame time, 


together with aſſized loaves of the ſame ſtandard wheaten bread. 

a 3 

00 And the magiſtrates may, whenever they think proper, fix the 

2. aize of this ſtandard wheaten bread, according to the following 
: tables: 


Vs > VOI. J. | | 5 F "A TABLE 
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TAB LS 
Or the ASSIZE table of ſtandard wheaten bread. 


The firſt column contains the price of the buſhel of Wheat, 


Wincheſter meaſure, from 2s 9d to 14s 6d the buſhel, the allox- 1 
ance of the magiſtrates to the baker included: Ls other column: K 
contain the weight of the ſeveral loaves. . 15 
I Small Bread. || Large Aſſize Bread. 
| Price of 
the buſhel 5 
_ Jof wheat Penny, |'I'wo Pence. || Sixpence, | Twelve | Eighteen 
and baking. N 5 ö I Pence. Pence. | 
s. d, oz, dr. Ib. oz. dr. Ib. oz, dr. IIb. oz. dr. lb. oz. dr. 
4 9 25 41 3 92 7 11 18 15 i 0: | 
43 0-23-5123 34-51 511-117 0” 1126 1 1 - 
$4 21-6 4 2:10 12 1] 8 6 5:116:-0:11424: 1-0 
36 i i 2 712 114 7 5114 14 J 58] 
ES: 18 9. 2 16 15 43 14 7% 13-11 
1 4 19-6 r ⁰ ͥ A 9e 8 13 
1 16 5 s hne eee 6.7 
>2& --@ i é—- ff] f T 6-5: 
9 14 10 11-13 45 7130 15 106 7 7 
5 8 314 41271384 23-9110 1505 10 4 
95 3 13 4 f 10 8 4 1577-4 9:14: 141414 51} 
5 8 12.101 1:9 41431-1319 5-114: 3 3] 
$9 12-1-.14-8:3]14 8 919 .r: 13-:9:10 
þ 6 8 1 9 5 £ 8 5 8 8 11 1 13 O 9 
5 3 4 3-4 5 6 194 27218: 812 8 3 
6 6 10 11 1 9 6 | 4.0: 31 8 o 512 O © = 
.- 6:9 16: 5-44-4410 1-3 13-43 4.7 48-:<413--.:9 6 
: | 3 ͥͤ 007-007: 3 
> 3-4/9 9 |r5:.3.3:984 75-110 1259 
3 TE oe ry 406-4 4410 © 1 
7 9 8 F260 [ 3 5 13 6 11 4s 1 7 
— "1! 8 * dk 3 1 226 8 il 
VVV r d 3 2a g916 3 4 9-7. 
"FG 8 3 G 6 „ „ 2 9 2-3 


Price of : 


25 he buſhel 


.f wheat 
and baking. 
's,. 0; 

8 9 
9 © 
9 3 
9 6 
9: 9 
„ 
10 +: 
| 10-6: 
10 9 
8 
„ 
1 8 
11 - 
. 
12 1 
12 6 
12 9 | 
3-0: 
1x 8. 
FS - 0 
14 3 
14 6 


GOGO OMG O 
I | 1 | 
2 


pay 
4 


1 2 


VV 


Small Bread. 


Penny. 


02. dr. 


15 
12 
> 


8 


| 


Two Pence. 


1b, oz, dr. 


0 15 14 


915 7 


915 0 


0 14 10 


0 14 4 


O 13 14 


013-4. 


O 12 15 


1180 


Ss a; 
9 12 1 


O 11 


o 11 


I 5 
0 10:16 
0: 10--I1-; 


Fer 


131 
9 it 9 
6 


lo 9 15 
9 12 
9 


TABLE 


Large Aſize Bread. 
4 
Sixpence. | Twelve Eighteen | 
| Pence. Pence. 
Ib. oz. dr. | 1b. oz. dr. | 1b. oz. dr. 
2:44 11.1 515-5 8 15 © 
41+ 444 4% 11} TT 
C2131 5 8 7 4 
fs INF 4 
! Y 90:15 
4 8 11 „ t 
27-434 44 13-74-44 
2 B13} 4.23 107 4 6 
2 5 1 5 4 11 1 i T4 } 
2 5 41% 2615 4 
e eee 
„ Rnd 10 8 
2 2 124 5 8 G84 
2 2 1 7 
2 1 6 1 2 1 6 4 
3 4 1 " 62-2 = 
% 4]4.0 0-0 4] 
1 135 83 14 15 5 14 7 . 
1 14 14 3 13 13 812 1 * 
1 14 33 EK 0 
1 1343 3 9% 5 9 6 
1 12 1 3 9 5 5 3 


q 


266 


'B KF. 4- D. 


YT A 
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Or the PRICE table of ſtandard wheaten bread. 


The firſt column contains the price of the buſhel of wheat, allow. 
' ance to the baker inciuded : The other columns contain the price: 


of the ſeveral loaves. 


Price of 
the buſhel 
of wheat 


and baking 
. 
2 9 
3 
N 
. 
. 
+ O 
1 
4 6 
4 9 
4 6 
3 
3 8 
8 
6 6. 
: # | 
9 
5 
3 
„ 
9 
LL Or 
— 
8 6 


| Price of 
Quar- Half Peck f be buſhel 
tern | 2 ck Loa. [of heat 
Loaf. | Loat. and baking. 
s. d. s. d. s. d 8. d. 
Jo 210 520 11 8 9 
9 3. 6 ͤ % d 9 8 
FF 
8 © 
Th 9-9 
1 4 9.0 -- 
5 % 
H 6 H 10 6 
E 7 10. 9 
„ 8 n 5 
JC 
1 1x6 
„ 
2 8 12 0. 
2 1 12 3 
2 12 6 
| 22 3 12. 9 
c 4 4 13 © 
[2 Ul 220 S i 
n 
0 wif 32/2 „ 13 9 
1 | 8 
jp 81 412 8 14 0 
oboe . 3 
qe bat 5-14 10 fl 14 6 


ds 


War- 
tern 
Loaf 
0 83 
9 9 
0 4 
| a 

| 
0 > 
J 5 
10 
0 eg 
5 102 
| 104 
1 
O 114 
l- 
Q-11% 
| 3 
0 113 
1-0 
| 1 
1 Oz 
TY 
1 OF 
ERS. | 
I 
5 
1 
1 I; 
3 
13 
{ 1 
* 25 
1 2 


Half 
Peck 
Loaf 

1 
„„ 
1 6 
1 62 
1 7 
3 1 
iS} 
l 2 
* 9 | 
l 2 
1 16 
1 104 
1 
. 
1112 
2 O 
2. OF 
= 
2 12 
* 
2 22 
2 3 

FUR + 
; 32 
4 
2 47 
2 5 


Peck 
Loaf 
8. . 
. 
3 

3 I 
Og 
3 

1 8 
3 6 
37+ 
3 
* 
3 1 
{0 IT 
4 0 
4 1 
4 

2 
4 

4 
45 
4 


nd 


R E A D. 


* And the bakers and ſellers of the ſaid ſtandard wheaten bread 1267 


mall be liable to all the penalties of the former acts; Provided, 
that it any information be laid againſt a baker, for making, N 
ing, or expolin 2 to ſale any bread purporting to be the ſtandafd 
wieaten hread aforeſaid, made of flour, not being the whole pro- 


duce ot the wheat, the bran or hull thereof only excepted, and 
weighing three fourth parts of the weight of the wheat whereof 


it was made, and ſhall prove that he bought the ſaid flour, as and 
for ſuch flour, of the miller or mealman, naming his name and 

lace of abode; in ſuch caſe, the baker ſhall be acquitted, and 
the miller or mealman ſhall forfeit as in the caſe of adulterating 
corn, meal, or flour, by the ſaid act of 31 G. 2. ſ. 5, 6. 

And when the magiſtrates. have ſet the aſſize of the ſaid ftand- 
arg wheaten bread; they may, if they think proper, Omit ſetting 
the aſhze of any other ſort of bread. 'Y. 4- 


And tae juſtices at any genera] quarter ſeſſions may prohibit for 


three months (unleſs they Tul tee cauſe ſooner to revoke the pro- 
hibition, which they may do at any adjourned quarter ſeſſions or 
any ſpecial ſeſſions) the makers of bread for ſale, for making or 
expoling to ſale any other one or more ſorts of bread, purporting to 


be of a tuperior quality, and ſold at a higher price, than the ſtand- 
ard wheaten bread aforeiaid. Provided, that no ſuch order of pro- 


bihition ſhall take place, until one kalendar month at leaſt after 
the dare of the making thereof. And ſuch order ſhall be entred 
by the ſaid juſtices in a book, to be inſpected by the baxers at all 
(cafonable times in the da time without fee. And the juſtices 
ſhali cauſe a copy of ſuch order to be put up in ſome. market or 
other publick town within the diitrif, or ſhall caute the tame to be 
inſerted in ſome publick news paper publiſhed 1 within ſuch diftrict. 
And provided, that the bakers may have an opportunity, whilit 
tic ſaid prohibition is under conſideration, of offering to the j Yoga 
tices their objections againſt it. ſ. 8, 9. 

Provided a'fo, that nothing herein thall extend to prevent the 
magiſtrates or others who have power to ſet the aſſize of bread, 
from allowing (even during the time of ſuch prohibition as afore- 
ſald), if they think fit, any white loaves or wheaten loaves of the 


price of one penny or two pence to be made and ſold, fo that they 


© > made, marked, and fold, according to the regul ations of the 
afnze table of the 31 G. 2. . © | 
And whereas in many places, the 1 claſſes of people are 


uſed to be ſupplied with bread made of wheat, “of a coarſe and“ 265 


cheaper ſort than the ſtandard wheaten bread aforeſaid; therefore 
it mall be lawful for the baker to make and fell ſuch inferior and 
coarſer bread, provided he {ell- the ſame at a price under that of 


houſhold bread, as directed by the ſaid act of 31 G. 2. (altho' no- 
thing in this 4 extends to ſetting any aſſize thereon. ) But if he 


ſells | auch nferioi or coarſer bread by weights and prices whereat 


3 nh d bread atoreſaid is at that time affized ; he ſhall be lia- 
|. 


end _—_ any other ſort of bread. 5 4 1 11, 12. 


Provided 
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Provided always, that nothing herein ſhall cxtend. to Prejudice 
any right or cul tom of the city of London, or the dean ef the 
collegiate church of Weſtminſter, or the high ſteward of the city 


of Weſtminſter, or either of the two haunts . 14, 17. 


A. Information of an indie mixture uſed in making 


of bread; on the 31 C. 2. c. 29. J. 31; 


Weſtmorland. BE it rememored, that this day ß 

n the year of the reign of . of 
in the ſcid county, A. I. veoman, in his froper perſon, ex- 
bibit th to me J. P. eſquire, one of his majeſiy's Juſtices of the prace for 
the ſaid county, a complaint and information „ and thereby informeth me, 
that A. O. late X.# — in the county aforejaid, baker, on the 
day of Here ſpecify the time of the offence, 
that the proſecution may appear to be commenced within three days 
after the offence committed, according to the 42d ſection of the 
aforeſaid ſtatute] did put into and uſe, in the making of bread to be 
fold, a preparation or mixtire in which allum was an ingredient, con- 
trery to the form of the flatute in ſuch cafe made and provided; whereby 
the ſaid A. O. hath forfeited a ſum of mon y, not exceeding 10). nur 
leſs than 40s; and thereupon the fai id A. I. frayeth the Judgment of me 


the ſaid Juſtice in that behalf, and that he the ſaid A. I. may have cw 
moiety of the ſaid forfeiture, according to the form of the Aalute in ſuch 
caſe made; and that the ſeid A. O. may be fm to 5 the pre- 


1e before nie the Jaid ju't tice. 


Summons thereupon. 


Weſtmorland: 5 T 0 the conflabl: of - 


"JIE REAS complaint and information hoth been exhibited beſere Ne 
J. P. eſquire, ane of bis mafeſtj's“ juſtice LE the peace for the 
—- in tbe county 
aforeſaid, 225 „on the ———— day of — i 1. 
did put into and FA in the making ef 
bread to be fold, a freparaiion or mixture in which allum was at in- 
gredient, contrary 'o the form of the flatute in fuch caſe made and pre- 
Moy 4% Theſe are ther ſere to require you ferthwith to 5 the ſus 
1 


ſaid count y, by A. I. yeaman, that A. O. late 0 


year of the roign of = 


O. to appear before me at ———— on the 


et 2 yur — — in toe ferenozn of tbe ſame day, ib n and ther? 


”® R F IX D. 


tz anſeuer to the ſaid infermation : And be you then there, te certify 
what you ſhall have done in the fremiſſes. Herein fail you not. Given 


under my hand and ſeal, the = = day e in the year 


afereſaid. | 


If the party ſhall not appear on ſuch ſummons, or offer ſome 
reaſonable excuſe for his default ; then on oath made of the of- 


fence by one witneſs, ſuch juſtice ſhail iſſue his warrant (mutatis 


mutandis) to apprehend the offender, and bring bim b fore tbe ſaid i u- 


tice, to anſwer the ſaid information. | 


On the party's appearance; or if he do not appear, then on 


proof of the ſummons being given to him or left at his uſual place 
of abode ; or if he cannot be apprehended by warrant as atorelaid ; 
the juſtice may proceed to hear and determine the offence. 


The form of the conviction, by the words of the fta- 
tutte, ſhall be as follows. 


Weſtmorland, DE it remembered, that an this day of _ 
to wih. hh in the — year of the reign of A. O. is con- 


vitted before me J. P. eſquire, ons of his majeſty's juſtices of the peace 


for the ſaid county, for putting into and uſing in the making of bread to 


h- fold, a freparation or mixtur? in which allum was an ingredient - 
Anil do adjudge him to pay and forfeit for the ſame, the ſum of five 
trnds. Given under my hand and ſeal the day and y-ar aforcſaid. 


Warrant of diſtreſs, on non-payment cf the penalty 


within 24 hours aſter his conviction. 


Weſtmorland. | To the conſtable of. 


FO RAS UCH as A. O. late of in the county aforc- 
faid, baker, was on the -————— day of - ditly convifled 
before me J. P. eſquire, one of bis majeſly's juſtices of the peace * fer the 


ſaid county, by the aath of A. W. a credible witneſs, for that the /aid 


A. O. on the ————— day of — did put inte and uſe, in the 


* 
_ 


Making of bread to be fold, a pr.paration or mixture in which allum was. 


cn Ingredient, againſt the form of the flatute in fuck caſe made and pro- 
ed 5 by reaſon wyereof, / did Huge and avs adrudoes him is Pap 


7 
(41 & 


and forfeit for the ſaid offence the ſum of 51, to be dIfbutcd as is birely 


E 


BR E. I 


A 


after mentioned e And whereas it apf ears to me, that the faid ſum, ir 


eny fart thercof, is not yet paid I do therefore hereby antherize and 
require you forthwith to make diſtreſs of the goods and chattels ef hin 
the ſaid A. O. and if within the ſpace of five days next after ſucb diftr; 
by you taken, the ſaid ſum of 51 ſball not be paid, that then you do cauſe 
the ſaid goods by you ſeized to be apfraiſed and o; rendring the over. 
zung to him the faid A. O. after dedutling the faid fum of 5/ „and allo the 
bt and charges of the proſecution for the ſaid offence, and of the ſaid diſ. 
tre/s end ſale 3 which coſts and charges I do hereby aſcertain at the fun 
% 3Os. And out of the ſaid fum of 51 ſo forfeited as aforeſaid, on are 
40 pay one moiety to A. I. yeoman, who informed me of the ſeid offence, 
gd frofecuted to conviftien bim the ſaid A. O. before me for the ſame; 
and the other moiety you are to apiy for the better carrying tbe aft of 
ferliament for the due making of br:ad and for the other purfeoſes therein 
ri ntioned into execution, according as I ſhall hercaft-r give yeu diretli- 
ens Aud if ſufficient difirejs cannot be had or found wherenfen to levy 
the faid ſum of 51 as afsreſaid, you are hereby required to certify the ſam: 
ts me together with the return of this freceft. Herein fail you not, 
Given under my hand and ſeal, be day of ——— in the =—_—_ 


ycar of the reign ff. : 


Return of the want of diſtreſs, indorſed upon the 


Warrant. 


* | | 7 
Yeſtmorland. 1 A. C. conſtable of + in the faid county, d, 
* hereby certify J. P. efquire, one of bis mojeſiy's ji 


tices of the peace for the ſaid county, that by virtue of this warrant, / 


Lave made diligent jeareb far the goods and chattels of the within nen- 
tioned A. O. and that I can fend no ſufficient goods and chattels of bin 
the jaid A. O. whereon to levy the within mentioned ſum of Sf. -- 110, 


my; bend, the =—————— 4 of — 1 fy —— 1 5 
5 | . A. Vo 
Sworn before me the faid juſtice, 15 
the day and year aforeſaid :. 
* Commitment for want of diſtreſs. 
To the conſtable of —— in the faid count” 


Veftmorland. ] and to the keeper of the common gaol at —— 
{ In the ſaid county. rs | | 


R 4 8 NA I C-H as A. O. ate of 1 | _ ji 7 4 cout 9m. 
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on before me J. P. eſquire, one of his majeſly's juſtices of the peace for the 
ud county, by the oath of A. W. a credible witneſs, for that be the 


10 ſaid A. O. on the — day of ———— did put into and uſe in 
5 the making of bread to be ſold, a preparation or mixture in which allum 
uſe was an ingredient, againſt the form of the ſlatute in that coſe made and 


5 frovided 3 by reaſon whereof I did adjudge him to pay and forfeit for the 
the ſaid Hence the ſum of 51. And whereas on the day of 

ll. in the year aforeſaid, I did iſſue ny warrant to the conſtable of 70 
im levy the ſaid ſum of 51 by diſtreſs of the geads and chattels of him the ſaid 
ire A. O. And whercas it appears me, as well ufon the oath of the faid 


ce, conſtable of — — 45 otherwiſe, that he the ſaid conſtable of 

1e; bath uſed his beſt endeavours to levy the ſaid ſum on the goods and chetteſs 
of ef the ſaid A. O. as afcreſaid, but that no jufficient diſtreſs can be found 
Wo whereon to levy the fame - Therefore J ds bereby command you the all 
Ji conſtable of ————— him the ſaid A. O. to apprehend and ſafely convey 
evy to the faid common gaol, and him te deliver ta the keeper thereof afer Seed, 
7m, together with this precept And I To bereby command you the ſaid keeper 
wat; of the gaol aforeſaid, to receive into your cuſtady in the ſaid gasl him the 


SE ſaid A. O. and him th-re ſafely to keep for the ſpace of one calendar 
manth from the time of this commitment; 2710 fe the ſaid Jum of 5l, and 
the coſts and charges of the proſecution which I bade aſcertained at the 
ſum 7 — ſhall be ſooner paid. e my band and ſeat, 


1e — Gay — in the year afercfaid.. 


B. The like proceſs as above may be for bread defici- 


1 ent in weight, beginning the information, Which is 
ju. the ground work of the whole, thus: 

f, 1 | | 

Neſte / i HAT A. O. late of — — in the county aforcſaid, haber, on 
bin e 4 of —— in the . year of the reign of 
neſs —— — did expoſe to ſale one laaf of heuſho!d hren iinterting be bo à tr 


penny loaf, defectent in weight one 


2 2 | Qunce according 4% the lige then and % as on i 
00 there ſet for the ſaid bread. oe Wi 


And fo in other like caſes. 
Breaking gaol. See Pri/on breaking. 


Breaking open doors. See Arieft. 
Brewers. ace Zxci/e. 
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KI BER X in a ſtrict ſenſe is taken for a great miſpriſion ge 
one in a judicial place, taking any thing whatſoever: excepi 
cat and drink of ſmall value, of any one who has to do 1 40 


him any way, for doing his office, or by colour of his office, but 
of the king only; and is puniſhable at the common law by fine 


and imp. ifonment. 1 Lato. c. 67. 


BRICKS AND TILES. 


Duty on Bricks and Tiles, See Exciſe, 


True making if %%% Bd. 466.46 Every perſon, 


of tiles. uling the occupation of making of ti 

= called Plain tile (otherwite, called Thak ti lc), roo! 

tile or cres tile, corner tile, and gutter tile, ſhall make it good, 
ſeaſonable, and ſufficient, and well whited and anncaled. _ 

And the earth, whereof any ſuch tiles ſhall be m ade, ſhall be 


digged ana caſt up before Nov. 1, next before they ſhall be made; 
and ftirred and turned before Feb. 1, next following; and not 


wrought before Mar. 1. next after: and the ſame earth, before it 
be put to making ot tile, ſhall be duly wrought and tried from 
ſtones. 

And the veins called malin or ee and chalk, Js com- 
monly in the ground near to the Jand convenient to make tile, af. 
ter the digging of the ſaid earth whereof any ſuch tile mall be made, 
ſhall be well ſevered tom the earth of which the tile ſhall be made. 

And every fuch plain tile fo to be made ſhall be 107 inches long, 

r inches broad, and halt an inch and half a quarter thick :—Rooi 
tile or cres tile, 13 inches. long, halt an inch and half a quarte 


3 7 273 thick, with c- 33 decpneſs: : Gutter tile and cover tile 105 in- 


ches long, with convenient thickneſs, breadth, and deepnelſs. 
And if any perſon ſhall ſet to ſale any ſuch tile otherwiſe made j 

he ſhall tortcit to the buyer double value of the tile, and make fine 

and ranſom at the king's will. — To he recovered by action of debt, 


with coſts. —And allo the juſtices of the peace and every of them 


may hear and determine offences againſt this act; who {hall afles 
upon thc offender no leſs tne than tor every 1000 plain tiles 58, for 


every 


ever) 


A 
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BRICKS AND TIL Ee. 


erery 100 roof tile 65 8d, and for every 100 corner or cutter tile 
20. | | | | | STE ST 
And the ſaid juſtices ſhall have power to call hefore them or any 
of them perſons having experience or knowledge in making tile, 
to ſearch and examine the digging, caſting, turning, parting, 
making, whiting, and annealing aforeſaid ; and no perſon ſhall 
put any ſuch tile to ſale before it be ſearched, on pain of forfeiture. 
and it the ſearcher thall find any perſons offending againſt this act, 
they ſhail preſent the defiulters at the next ſefſions, which thall be 
equal to a preſentment of 12 men. And the ſearcher ſhall have of 
the tile maker {or his labour for every 1000 plain tile ſearched 1d, 
for every 100 roof tile an haltpenny, and for every hundred corner 
and gutter tile a farthing. Searcher neglecting his duty ſhall for- 
feit 1os; and the juſtices may hear and determine the defaults of 
the ſearchers, in like manner as of the tile makers. 
2. By the 17 G: 3.c. 42. All bricks made for 

ale, ſhall, when burned, be not Teſs than eight Tr:!e MAKING 
inches and an half long, two inches and an half of bricks and 
thick, and four inches wide; and all pantiles, not pants. 
leſs than thirteen inches and an half long, nine | 
inches and an half wide, and half an inch thick: on pain that the 
maker ſhall forfeit 205 for every 1000 hric«s, and 10s for every 
1000 pantiles. ſ. 1, 2. [Note, the reaſon why no proviſion was 
e made concerning portiles, among the other ſorts of tiles, by the 
ahove mentioned act of the 17 Ed. 4. is, becauſe pantil's are a mo- 
od, Lern invention; long after the date of that act.) | 

And the ſize of the ſieves or ſcreens for ſifting or ſcreening ſea 
be Coal aſhes, to be mixed with brick earth in making of bricks, ſhall 
je; not exceed one fourth part of an inch between the maſhes. ſ. 3. 

3. All combinations for inhancing the price 


5 of bricks or tiles ſhall be void; and every brick Combinations 
5 maker or tile maker offending therein {hall forfeit to inhance the 
zol, and every clerk, agent, or ſervant, 1ol ; half price. 

m. MW © the poor, and half ro him who ſhall ſue in fix. 
af. aalendar months in one of the courts at Weſtminſter. ſ. 4. * 274 | 
de, * 4. All other penalties and forfeitures, not here- 5 
* in otherwiſe directed, ſhall he recovered before 
2 one juſtice, on proof by confeſſion or oath of one witneſs; to be 
oof Ml beried by diſtreſs, and diſtributed half to the informer, and half to 
* the poor of the pariſh where the offender dwells: and if ſufficient 
n. diefs ſhall not be found, or ſuch penalties and forfeitures ſhall not 

be fortizawith paid, the juſtice flat! commit the offender to the com- 
e; mon gaol or houſe of correction for the place where the matter ſhall 
= rite, for any time not exceeding two calendar months, unleſs ſuch 
bt, penalties and forfeitures, and all reaſonable charges, ſnall be ſooner 
5 1 | | | 
- 
5 Ihe conviction to be in this form, or to the like effect: 
el | 


DN” it rem-mbered, that an the =———— day of ——— in the yr 
a / | 2 — * 4 88 : 
ef eur Lird =—_ A. B. ir convicted before me C. D. one of bis 
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majeſty s juſtices f the peace for the (ſpecifying 
the offence, and the time and place when ** where the ſame was 
committed, as the caſe ſhall be). Given under my hand and ſeal, the 
day and year a; orefaid. ſ. 6. 

But no penalty, in reſpect of the mene of bricks or tiles, 
ſhail be recovered, unleſs the information ſhall be laid within one 
calendar month after ſale or delivery of the bricks or tiles. f. 7. 

1 | 5. Perſons aggrieved may, within four calender 

Apfel. months after the cauſe of complaint ſhall have 

ariſen, appeal to the general quarter ſeſſions, giv. 
ing 21 days notice at the leaſt, in writing, to the perſon or perſons 


—— 


whoſe acts are complained againſt; and within eight days after 


ſuch notice entring into recognizance before a juſtice with two ſu- 
reties, concitioned to try fuch appeal at, an d abide the Over oi, 
and pay ſuch coſts as ſhall be awarded b y the court. And the juſ- 
tices at ſuch. ſeſſions, on proof of ſuch notice and recognizance 

ſhall hear and determine the appeal in a fummary way, a and aw 
ſuch coſts to the party appealing or appealed againſt, as they ſhall 
think reaſonable; And their determination ſhall be concluſtve; and 
no order or other proceedings in the prem:; Hes ſhall be quaiked for 
want of form, or removed by certiorari or other proces into an of 
his majeſty's courts cf record at M. e/tminſtcxr. ſ. 8. 
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0 4 þ E;; : This kitie treateth only of county pridges: T ho's 
which are under the cognizance of the ſmveyeor of the high- 


ways, as being repaired by the ſeveral parithes or diſtriets, are 


treated of under the title Highways. 


J. Who fall repatr. L 
II. Power of the leet i inguire thereof. 
111. Power of the juſtices in ſeffioms. 
JV. Concerning the 200 fool at the en Ha. bridges. 
V, Indiftment of brid2 es. 
FT. Charges of Pais Ing. 
VII. Surveyors 4 the work. 
Vll. Manner of repairing.” 
Ty. Purchaſing lands aao, 
A. Contratlins for a term of years 
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PRIDCES 


. I. Who fall repair. 


he 

5, 1. . By the great charter, 9 H. 3 c. 15. Ne ten nar freeman 

10 foal be diſtræined to mate bridges, nor N ut” ſuch as of old time 
and of right have been accuſtomed. 

ar And none can be compelled to make new brides, where never 

ve any were before, but by act of parliament. 2 Inſt. 701. 

v 2. By the common law, fone perſons (ſpiritu al or temporal, 

ns corporate or not corporate) are bound to repair bridges by reaſon of 

ey + the t:mre of their lands or tenements ; and ſome by reaſon of pre- 

u- ſcription only: 

I", By tenure, by reaſon that they and thoſe whoſe eſtate they have 

if in the lands of tenement s, are bound in reſpect thereof to repair 

25 the ſame. 2 In. 700. 

170 By reaſon of proferiftion on, but herein there is a diverſity be- 

all tween bodies politick or corporate, ſpiritual or temporal, and na- 

nd tural perſons : for the bodies politick or corporate, ſpiritual or tem- 

tor poral, may be bound by uſage and preſcription only, becauſe they 

ot are local and have a ſucceifion perpetual ; but a natural perſon can 


not be bound by act of his ancsſtor, without a lien, or binding 
and aſſets. 2 Inſt. 700. 

3 [f a man make a bridge for the common 8 of all the "NY 
jets, | ze is not hound to repair it; for no “ particular man is 4 6 
bound to reparation of brid zes by the common law, but by tenure 27 
or preſcription. 2 Inſt. 701. 

And if none are bounden by tenure or preſcription at common 
law, then the whole county or franchiſe ſhall repair it. 2 Iuſt. 

Ol. 
; E. 10 G. 3. K. and the inhabitants of the Weſt Ridius of the 
county of York. The caſe was, there was an ancient foot bridge 


ode over Gluſburne beck in the ſaid Weſt Riding, and a ford for horſes. 
rhe and another for carr 1ages 5 ; being 1 in the king” S COMMON highway, | 
arc leading from Otley to Colne in the county of Lancaſter. The inha- 


bitants of Gluſburne had always repaired the ſaid foot bridge. In 
the year 1743, the inhabitants of Glyſburne aforeſaid, being de- 
 firous of having a bridge for carts and carriages over the ſaid 
ſtream, applied for afſifance to the ſeſſions for the ſaid Weſt Rid- 
ing; and thereupon the juſtices ordered the ſum of lol to be iſſued 
for that purpoſe, with a proviſo, that the ſame ſhould not be con- 
ſtrueg to extend to charge the inhabitants of the ſaid Riding, in 
time to come, with the Teparation of the ſaid bridge or any part 
thereof. In purſuance whereof, the inhabitants of Gluſburne afore- 
(aid pulled down the ancient foot bridge, and ſold the materials 
thereof, and received the money for the. fame, and built a bridge, 
about {| lixty yards higher up the ſtream, in the ſame highway, for 
foot paſſengers, horſes, carts, and carriages. Which bridge ſo 
but was of publick utility and uſed conſtantly afterwards by all 
(7 þclions pling chat road, till the year 1797s Wwaen the ſame was 
carried 


l 
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carried away by a flood. And the queſtion was, Whether the} in. 
habitants of the ſaid Weſt Riding were obliged to rebuild the ſaid 
bridge. And, in behalf of the (a; d Riding, a caſe was cited from 
1 NSU Abr. 368. which is as follows: If a man erects a mill for 
his own proft, and makes a new cut for the water to come to 
it, and makes a new bridge over it, and the ſubjects uſe to go 
over this as over a common bridge; this bridge ought to be te- 


4 C 


cs 


„ paired by him who has the mill, and not by the county, becauſe 


cc he erected it for his own benefit.“ But the court were clear and 


unanimous, that the Riding was obliged to repair this new bridge. 
The inhabitants of the county are of common right hound to repair 
all publick bridges, becauſe they are tor the benefit of the county. 
By Magna Char to, none ſhall be diffrained to mate bridges, but 
ſvch as of old time have been accuſtomed. he inhabitants of 
Ginfhyrns were not bound to mak» or build this new bridge for carts 
or CArTIAgEs : : Nor are they obliged to rebair more than they were 
before bound to repair : And they never * were bound to repair a 


bridze for horſes, c carts, and carriages. What they were bound b 


oreſcription to repair, was only. a foct bridge. They have built 


a quite different bridge, in a different place. The cafe in Re/Ps 


Abi. about a mill erected for a perfon's own benefit is different. 


There the private emolument continued to the perſon who ereded 
it: And jt was not reaſonable for him to make the county contri- 
bute to it, whilſt the private benefit continued to hiniſelf. But this 


bridge for horles, carts, and carriages was for the common publick 


utility of the county, and therefore is within the rule, that ““ if a 


e man builds « bridge, and it becomes uſeful to the county in ge- 


e neral the county ſhall repair it. - The common law theretore 
attached upon this bridge, and the county __ to repair it. Bur- 


row Manst. 2594: Black. Rep. 685. 


4. By the 22 H. 8. c. 5. Whereas in many places, it cannot 


«© be known "and proved, what hundred, town, pariſh, perſon, 


or body politick ought to repair bridges broken 1 in the highways; 
tc in every ſuch. cafe, "the fad bridges, if they be without a city or 


& town corporate, hall be made by the inhabitan's of the 
« county; if within a city or town corporate, then by the inha- 
8 pitants of ſuch city or town corporate; if part be in one ſhire, 


2 city „ Or town corporate, and part in another, Or part within the li- 


* its of à city or town corporate, and part without, the inhabi— 


40 


& tants of the ſhire, cities, or towns corporate, ſhall repair fuch 
« part as lies within their limits.“ ſ. 3. | 


Bridges broxen in the © :ghways | This extendeth only to common 


bridges in the king's highways, and not to private bridges to mills, 
or 1 5 like ; the remedy in which caſe is not by ind ment but by 
action 2 Inſt. 701. 


Within a city or town corforat.] It hath been queſtioned, whether 


4 borough which hath no bridge within it's own limits, be not [19-, 


ble to contribute to the repairs of a county bridge. 1 Hau. 225. 


By toe inhabitants] The perſons to be charged by this act are 


Cm ehended under the word 72bitants 5 which word, being the 
largelt Word Or the K! nd, ls > ncedlul to be explained: 
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Firſt, altho' a man he dwelling in an houſe, in a foreign county, 


v 
city, or town corporate; yet it he bath lands in his own poſſeſſion 


and manurance in the county, city, or town corporate, where the 


decayed bridge is, he is an inha bitant, both where his perion dwell- 


| eth, and where he hath lands in his own poſſeſſion. 


* Secondly, If a man dwelleth in a foreign ſhire, city, or town 
corporate, and keepeth a houſe and ſervants in another ſhire, city, 


* 5 


or town corporate; he 1s an inhabitant in 1 Each mite, city, e 


corporate within this ſtatute. 
Thirdly, Eæ di termini, every der that dw lab? in any ſhire, 


city, or town corporate, tho” he hath but a perſonal reſidence, yet 


he is ſaid in law to be an inhabitant, or a dweller there, as ſervants, 
or the like; but this ſtatute extendeth not to them, but to ſuch 
houſholdcrs who may be diſtrained tor non-payment : And it would 
be infinite and impoſſible, to tax every inhabitant being no hout- 
holder. 

Fourthly, Every corporation and body poſttie 4 refidiniy in any 
county, city, or town corporate, or having lands or tenements in 
any county, city, or town corporate which they keep in their own 
hands and occupation, are ſaid to be inhabitants there, within the 
purview of this ſtatute. 

Fitthly, An infant, that hath houſe « or lands by deſcent or pur- 
chaſe, 1s hable to this public charges and fo is the huſband of : a 


feme covert. 2 Inſt. 702. 


5. A tenant at will of an houſe, which adjoins to a common 
bridge, is bound to repair the houſe, ſo that the publick be not pre- 


6. The freehold of bridges is in him that hath the Freehold of 
the ſoil ; but the free paſſage is for all the king's liege people. 2 


Inſt. 705. 


5 — Il. Power of the leet ts znquare thereof. 


Decays of bridges are e in the lect, or tofn. 2 J 
701, | | 8 


VI. Poe 7 of the - juſtices in f N JH. 


« The . or-four-of them at the leaſt (1Q.) wal have 


power to inquire, hear and determine in the general ſeſſions, of 


* ceſs and pains upon every preſentment againſt ſuch as ought to 
be charged to make or amend them, as the king's bench uſually 


venta tor the peedy amendment of ſuck hridges.“ 2 2 11. 
C. §. l. 
Five 


judiced by the want of repair, although he be not bound to repair 
as to his landlord. L. Ray. 856. 


all manner of annoyances of bridges broken in the highways, _ 
to the damage of the king's liege people, and to make ſuch pro- 


doth, or as it ſhall ſeem by their diſcretions to be ueceffary and 


r 
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* Forr of them at the loft] If the bridge be within a franchiſe, which 
hath not four juſtices, and a ſeſſions of its own, the juſtices of the 
county ſhall inquire : but if the franchiſe be a county of itſelf, and 


_ hath not four juſtices (1 Q.) it is not within this ſtatute, but is let 


to the remedy which it had at common law. 2 Inſt. 702. 

And to make proceſs] Where the bridge is in one ſhire, and the 
perſons or lands which ought to be charged are in another ſhire ; or 
where the bridge is within a city or town corporate, and the perſon 
or lands that ought to be charged are out of the ſaid city ; the ju. 
tices of ſuch Hare, city, or town corporate, ſhall have power t 


hear and determine ſuch annoyances, being within the limits of 


their commiſſion : and if the annoyance be preſented, then to make 
proceſs into every ſhire of the realm, againſt ſuch as ought to re. 


pair the ſame, and to do further in every behalt as they might do, 


ii the perſons or lands chargeable were in the fame ſhire, city, ot 


to n corporate where the annoyance is. 22 H. 8. c. 5.1. 5. 


As the king's bench ufually deth| The preſentment at common Jaw, 


mig hit be before the king's bench, or at the aſlizes. 2 Jnjz. Jl. 


II. ee _ foot at the ends of es Hit 


Such part and portion of the highways, as well within franchila 


as without, as lie next adjoining to any ends of any bridges, diſ- 


tant from any of the ſaid ends by the ſpace of 300 foot, ſhall be made, 


repaired, and amended as often as need ihall require; and the juſ- 
tices, or four of them (1 Q.) ſhall have power to inquire, hear and 


determine, in the general ſeſſions, all manner of annoyances of 
and in fuch highways, ſo being and lying next adjoining to any 


ends of bridges, diſtant from any one of the ends of ſuch bridges 


300 foot, and to do in every thing concerning the making, re- 


pairing and amending of ſuch highways, | in as ample manner as 
they may do for the makings reren, and amendi ing of bridges 


AS e 5 £9 


V. Indiclieni 7 bridges. 


1. © No money ſhall be applied to the repair ral bridges, anti 
«« preſentment be made by the grand jury at the aſſizes or ſellions, 
« of their inſufficiency, inconveniency, or want of reparation. | 


12 G. 2. c. 29. . 13. 


| 280 * 2. An iudictment for not repairing a bridge, ought to thew 


what fort of a bridge it is, whether for carts 4 Carriages, or tor 
horſes, or for footmen only. I.. Raym. 1175. 
It a man be indicted for that by reouw of the tenure of cer 


__ ands he is bound to repair a brid ze, it mul b e all edged hee 


t; ole lande! lie. 2 H. 71. 181. 
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4. Any particular inhabitant of a county, or tenant of land 


charged to the repairs of a bridge, may be made defendant to an 


© ih | 
inditment for not repairing it, and he liable to pay the whole fine 


aſſeſſed by the court, for the default of repairs, and ſtall be put to 
his remedy at law for a contribution from thoſe, who are bound to 
bear a proportionable ſhare in the charge; for the n-cofiity of the 
caſe requires the greateſt expedition in cafes of this nature: for 
bridges being of abſolute neceſſity, are not io lie unrepaired till 
ſuits are determined. 1 Haw. 221. | | 

5. If a manor be held by the fervice or tenure of repairing 4 
common bridge or highway, and that manor afterwards comes 10 
be divided into ſeveral hands; every one of theſe aliences being 
tenants of any parcel, either of the demeſnes or ſervices, ſhall be 
liable to the whole charge, and are contributory among themſelves. 
And tho? the lord of the manor might, upon the leveral atienations, 
agree to diſcharge thoſe that purchaſed of him, of {uch repairs; 


yet that ſhall not alter the remedy for the publick, but only bind 


the lord and thoſe that claim under him. As the whole manor, and 
every part of it, in the poſſeffion of one tenant, was once charge- 
able with the reparation 3 ſo it ſhall remain, notwithitanding any 
ad of the proprietor : It ſhail not he in his power to apportion the 
charge whereby the remedy for publics benefit ſhould be made more 
difficult, or by alienations to perſons unable to render it, in rel- 
pet of the parts which ſhould come into iuch hands, quite trut- 
trate. 1 Salk. 358. | EE 5 N | 
6. It hath been reſolved, that it is not ſufficient for the defend- 


ants to an indictment for not repairing a bridge, to excuſe them 


ſelves, by ſhewing either that they are not bound to repair the 


whole, or any part of the bridge, without ſhewing what other. 


perſon is bound to repair the ſame ; and it is ſaid, that in tuch caſe 
the whole charge ſhall be laid upon ſuch detendants, by reaſon of 
their ill plea. 1 Haw. 221. } PR: 7 

7. It ſeemeth, that no inhabitant of a county ought to be a fre 


for the trial of an iſſue, whether the county be bound to ſuch re- 


pairs or not; and therefore the jury muſt come from ſome adjacent 
county. 1 Haw. 222. 1 7 a | & 
* And it ſeemeth that the ſame objection may he as to the 71. 
tices, where they are (as it may probably happen) all intereſted. In 
which caſe it ſeemeth that the trial ſhall be in the next county. For 
where an impartial trial cannot be had in the proper county, it 
ſtall be tried as near to the ſame as may be. As in the cate of the 
king and the inhabitants of the county of the city of Norwich, con- 
crning a county bridge, the trial was in S. Burrow Au field 
om TE : —— 

But by a ſpecial ſtatute, an inhabitant of the ecunty, in ſuch 
caſe, may he a bin . 1 Ann. It. 1. c. 18. 8 e 


8. No fine, iſſue, penalty, or forfeiture, upon any preſent- 


1 i a | 825 | . 
ment, or indictment for not repairing bridges, or the highways 

ac . | : ON 
at the ends of bridges, Mall be returned intothe exchequer, but 
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ce ſhall be paid to the treaſurer, to be applied towards the laid te· 
c pairs, and not otherwiſe.” 1 Ann. ft. 1. c. 18. ſ. 4. 5 

9. And no preſentment or indictment for not repairing 
c bridges, or highways at the ends of bridges, ſhall be removed 
« by cer /ttorars out of the e into another court.“ 1 Ann. ft. 
7-6 161-0 

But a certiorari lies to remove an order made bs the juſtices, 
concerning the repair of a bridge, purſuant to a private act of par. 
lament 3 and the juſtices ought to return the private act upon 
which their order is founded. Dal. 504. | 

E. 4 G. 2. A. and the inhabitants of Handſworth. Upon motion 
to quaſh a certiorari to remove an indictment againſt the defendants 
at ſeſſions, for not repairing a bridge; it was inſiſted, that by the 
1 Ann. c. 18. the certiorari is taken away. To which it was an- 
iwered, and reſolved by the court, that this ac extendeth only to 
bridges where the county is charged to repair; and that where a 
private perſon or pariſh is charged, and the right will come in 
queſtion, the act of the 5 & 6 W. C. 11. hath allowed the granting 
a certicrari. And therefore they refuſed to quaſh. Str. 900. 


VI. Charges of repairing. 


By the 12 G. 2. c. 29. The charges of repairing and amending 
bridges, and highways at the ends of late, ſnall be 205 out o 
the general county rate. 1: 1, 


It. Surveyors of the work. 


The four jultices in feffions as aforeſaid may appoint two ur 


veyors, with talaries, to tee the bridges amended. 22 H. 8. c. 
i. 4. | 

* And this bofineſs of ſurveying the beigen, for the more con- 
venience, is uſfually annexed 'by. the juſtices to the office of the 


high conflables ; tor which they have by this clauſe power to al- 


ow them ſalarics. 
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"IH. Mauer of repairing. 


. jt ſremeth to be clear, that thoſe who are 88 to repair 
bridges, muſt make them of ſuch height and ſtrength, as ſhall be 
anſwerable to the courſe of t the water, whether it continue in the 
old channel, or make a new one. I Huw. 221. 

2. And perions are not treſpailers, for entring on any adjoining 
ande for repaliting hiidges, or laying thereon the requiſite materi: 


415 F Haw. 23 T4 
TX, Purchaſing 
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Tx. Purchaſing lands ad joining. 


722 fa Ia 


The juſtices at their ſeſſions may purchaſe any parcel of land, 
adjoining or near to any county bridge, for the more commodious 


" enlarging, or convenient rebuilding the ſame, not exceeding one 

t. 8 . | 

ace, to be paid for by the treaſurer out of the county rates, by 
| order under the hands and ſeals of the ſaid juſtices in their ſaid ſel- 

1 ons; which lands ſo, purchaſed, ſhall be conveyed to ſuch perſon 


or perſons as the juſtices in the ſaid ſeſſions ſhall appoint, in truſt, 
ho for enlarging or rebuilding the ſaid bridges. 14 G. 2. 6. 33. 


o K. Contracting for a term of years. 


ng By the 12 G. 2. c. 29. ſ. 14. When any publick bridges, ram- ; 
; parts, banks, or cops, are. to be repaired at the expence of the : 
county, the juſtices at their general or quarter ſeſſions, after preſent- 
ment made by the grand jury of their want of reparation, may 
contract with any perſon for rebuilding, repairing, and amending 
the ſame, for any term not exceeding ſeven years, at a certain an- 
man. N *** 9 : 
ns In order to which they ſhall give publick notice of their inten- 
of ton of contracting with any perſon, for rebuilding, repairing, 
and amending the ſame. „„ %% T 
And ſuch contracts ſhall be made at the moſt reaſonable price 
which ſhall be propoſed by the contractors; who ſhall give ſuffici- 
ent ſecurity for the due performance thereof, to the clerk of the 
peace. En e „ 
* And all contracts when agreed to, and all orders relating thereto, # 2g 3 
mall be entered in a book to be kept by the clerk of the peace for 15 
that purpoſe; who ſhall keep the ſame amongſt the records of the 
county, to be inſpected by any of the juſtices at all ſeaſonable 
times, and by any perſon employed by any pariſh or place, contri- 
buting to the ſame without tee. | | 40 


Indictment for a bridge out of repair. 


Weimortang- | BY the oaths of = | good and lawful a of the 


” county aforejaid, then and there ſauorn and charged to 


Pair ire for our ſaid lord the king, and the body of the county aforejaid, it is pre- 
| be Jented, that a certain common bridge, over the river - commonly called 
the — bridge, lying and being in the pari/h of | in the county 
Wre/aid, in the king's common highaway there, leading from the market town of 
ing . 79 the market 000 Of men = in ie ſuid county, altogether and 


er1- | G-g-2 from 


d 


from the time whereof the memory of man is not to the contrary, being a com 
mon king's highway for all the leges and ſubjects of our ſaid lord the king and 
of his anceſtors, with their horſes, carts, and carriages to go, paſs, ride, and 
travel at their fleaſure, on the — — day of — in tue 


year of the reign of | 


— Was, and yet is in great decay, broken, and 
ruinous ; fo that the lieges and ſubjects of our ſaid lord the king. upon an 
ever the ſaid bridge wh their horſes, carts, and carringes could not and cannot 
go, pajs, ride, aud travel withut great danger, to the grievous damage and 
nilſance of all :5- and, ſubjefs of our ſaid lord the king, upon and over th 
ame Erie Ang, riding, and travelling, and againſt the peace of tu 
faid lord nc fing, dis crown and dignity, | ig 
And ii is the inhabitants of the county aforeſaid, the common bridge aforeſaid 
(jo as aforefaid being in den u, ought to repair and amend, awhen, and ſo ofen 
es it ſhall be neceſſary. | 5 
[Or, And that R. O. t of — in the ſaid county, gentleman, 5) 
reaſon of his tenure of certain land !y ng in the pariſh of — aforeſaid, 
and elſcauhere in the jaid county, ought ty make, repair, and amend the ſaid con- 
non bridge, as often as ana when it all be neceſſary.] | 
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4 *234 EE gr era or GED 

9 Mat iti. I. B ERY (from the Italian bugarone, 4 

= 5 ö buggerer, this vice being ſaid to have | 

1 = been brought into England out of Italy by the Lombards) is a deteſta- ' 
1 dle and abominable fin, amongſt chriſtians not to be named, com- 

1 mitted by carnal knowledge, againſt the ordinance of the Creator, = 
41 and order of nature, by mankind with mankind, or with brute l 
. beaſt, or by womankind with brute beaſt. 3 fl. 58. - 
1 1 2. And by the ſtatute 25 H. 8. c. 6. Bugger) 

Y De juniſh= committed with mankind or beaſt is made felony 7 
q | ment. without benefit of clergy. And the juſtices of the "#4 
4 peace may hear and determine the ſame, as in 6 
| caſes of other ſeloaies. % 
1 | 3. Which ſaid ſtatute making it felony gene- 
| | Principal and tally, there may be acceſſaries both before and af. 5 
| act. ſary. ter. But thoſe that are preſent, aiding and abet- A 
4 ting, are all principals. And altho' none of the on 
1 principals are admitted to their clergy, yet acceſſaries before an a 
q aiter are not excluded from clergy. 1 H. H. 670. „ 

. | 4. If the party buggered be within the age of 

4 Infants, _ diſcretion (which is generally reckoned the age © 

* . — 14) it is no felony in him, but in the agent on!) 
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But if buggery he committed upon a man of the age of diſcretion, 


it is felony in them both. 3 Inf. 59. 1 H. H. 670. 
5. By the articles of the navy (22 G. 2. c. 33.) 
if any perſon in the fleet Mall commit the unna- Navy. 
tural and deteſtable fin of huggerv or ſodomy, | 
with man or beaſt ; he ſhall be puniſhed with death by the ſentence 


of I court martial. 
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Offences gain the houſe of another, which fall ſhort 
of burglary, belong to title Larceny, under the head 


Lare ny from the mos. 


IJ. What is leechers. 


5 Il. Puniſhment ther erf. 


111. Reward for co nvthng a burglar. 


” 1. . What is burglary. 


8 F700 word 1 ſeemeth to 4 been | Derivetienaf . 


brought unto us out of Germany by the burglary. 


| = and to be derived of the German burg, a | 
 hout e, and {arr on, a thief, probably: from the Latin, latro, latro- 


Ris. 
. Barztary 66 js 4 felony at common 1 in - Definition of 


breaking and entring the manſion houſe of burglary. 


ep) 


another, in the night, with intent to commit 
„ ſome felony within the ſame, whether the felonious intent be 
executed or not.” Hale's Pl. 79. 


—Breaking] Every entrance into the houſe by a treſpaſſer, | is 
not a breaking in this caſe 3 but there muſt be an actual breaking. 
As if the door of a man gon houſe ſtand open, and the thief enter, 


this is not breaking. So it is if the window of the houſe be open, 
and a thief with a hook or other engine draweth out ſome of the 
goods of the owner, this is no burglary, becauſe there is no actual 
breaking of the houſe. But if the thief breaketh the glaſs of the 


window, and with a hook or other engine draweth out ſome of the 
goods 


t3 
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goods of the owner, this 1s burglary for there was an aQual break. 
zng of the houſe. 3 [rff. 
And Lord Hale lays, hee acts amount to an aQual breaking ; 
opening the caſement or breaking the glaſs window, picking open 
the lock of a door, or putting back the lock, or the leaf of a win. 
dow, or unlatching the door that is only latched. 1 H. H. 552. 
At a meeting of the judges upon a fpecial verdict, in Fanuory 
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the door of a cþboard let into the wall of the houſe was burglary 


to cupboards, preſſes, lockers, and other fixtures of the like kind; 
it ſeemeth, that, in ſavour of life, a diſtinQion ought to be made 
2286 between caſes relating to mere property, and ſuch wherein “ life is 
conceined. In queſlions between the heir or deviſee and the exe. 
cutor, whoſe fixtures may with propriety enough he conſidered as 
annexcd to, and parts of the freehold, the law will preſume, that 


r_claimeth, that they ſhould be ſo oonſidefed; to the end that 
| the hone might remain to thoſe, who by operation of law, or b 
| his bequeſt, ſhould become intitled to it, in the fame plight he put 
| it or ſhould leave it, intire and undefaced. But in capital cafes, it 
| ecmeth, that ſuch fixtures, which merely ſupply the place of cheſts 
| and other ordinary utenſils 'of houſhold, ſhould be conſidered in 
| vo other light than as mere moveables, partaking of the nature of 
thoſe utenſils, and adapted to the ſame ule. Foft. 108, 9. | 
NM. 8 G. K. and Gray. One of the {ervants in the houſe, open- 
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and the deicndant was convicted and tianſported. Str. 481. 
By the ſtatute of the 12 An. c. 7. If any perſon ſhall enter into 
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the ſaid houſe to get out, he ſhall be guilty of burglary, and ouſted 


and entred the houſe in the night time, with intent to commit 
felony. | 

M. 4G. 2. 22 Cornzwall's caſe, He was indictec TY ano- 
ther perſon for burglary. And upon the cvidence it appeared, that 
he was a {ervant in the houſe, where the robbery was committed, 
and in the niggt time opened the ſtreet door, and let in the other 


priſoner tock the plate: then the defendant opened the door and 
let him cut; but the defendant did not go out with him, but went. 
to bed. Upon the trial it was doubted, "whether this was burglary 
In the fervant, he not going ont with the other. But afterwards at 
a meeting of all the | judges at Serjeant's Inn, they were all of opi- 
nion that it was burglary in both, and not to be diſtinguiſhed from 
the cuſe w here one Watelics at the ſtreet end, whilſt another gocs - 
an 
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1690, they were divided upon the queſtion, whether breaking open 


or no. Concerning which, Sir Michael Fifter ſays, with regard 


a a intention of the owner, under whoſe bounty the execu- 


Fins |ady's chamber door, (which was faſtened with a braſs bolt) 
with a deſign to commit a rape; and it was ruled to be burglary, 


the manſion houſe of another, by day or night, without break- 
ing the ſame, with an intent to commit felony, or being in ſuch 
houſe ſhall commit any felony, and ſhall in the night time break 


vi the benefit of clergy, in the ſame manner as il he had broken 


pritoner, and ſhewed him the ſide-boatd, from whence the other 


„% FL 


and commits the burglary, which hath often been ruled to be bur- 


glary in both: and upon report of this opinion the defendant was 
executed. Str. 881. Fs 


And entring] It is deemed an entry, when the thief breaketh the 


houſe, and his body, or any part thereof, as his foot, or his arm, 


is within any part of the houſe; or when he putteth a gun into 2 
window which he hath broken, or into a holc of the houte which 
he hath made of intent to murder or kill; this is an entry and 
breaking of the houſe : but if he doth barely break the houte, with- 
out any ſuch entry at all, this is no burglary. 3 /z/7. 64. 

In the caſe of Gearge Gibbons, at the O Bailey in June 1752 3 
Gibbons was indicted for burglary in the dwelling houle of Je 
Allen. It appeared in evidence, that the prifoner in the night time 
cut a hole in the window ſhutters of the proſecutor's ſhop, which 
was part of his dwelling houſe; and putting his hand thro' the 
hole, took out watches and other things, which hung in the ſhop 
within his reach: but no entry was proved, otherwiſe than by put- 
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ting his hand thro” the hole. This was held to be burglary, and 


the priſoner was convicted. Foſt. 107, 8. | 

If divers come in the night to do a burglary, and one of them 
break and enter, the reſt of them ſtanding to watch, at a diſtance. 
this is burglary in all. 3 ft. 444. „ 

The manſion houſe] This includes alſo churches, and the walls 
and gates of a walled town. I Haw. 103. _ 

Mr. Hawkins fays, all out-buildings, as barns, ſtables, dairy 
houſes, adjoining to a houſe, are looked upon as part thereot ; and 
conſequently burglary may be committed in them: but if they be 
removed at any diitance from the houſe, it ſeems that it hath not 
been uſual of late to proceed againſt offences therein as burglaries. 
3. 5 Sa ion . 


And lord Hale ſays more explicitly, the manſion houſe doth not 
only include the . dwelling houſe, but alſo the outhouſes that are 


parcel thereof, as barn, ſtable, cow-houſe, dairy-houſe, if they 
are parcel of the meſſuage, tho' they are not under the ſame roof, 
or joining contiguous to it; and ſo, he ſays it was agreed by all 
the judges: hut if they be no parcel of the meſſuage, as if a man 
take a leaſe of a dwelling houſe from one, and of a barn from 
another; or if it be far remote from the dwelling-houſe, and not fo 
near to it as to be reaſonably eſteemed parcel thereof, as if it ſtand 


a bow-thot off from the houſe, and not within or near the curti- 


age of the Chief houſe, then the breaking is not burglary, for it is 
not a manſon houſe, nor any part thercof- 1 H. H. 558, 9. 

lo break and enter a /hop, not parcel of the manſion houſe, in 
Which the ſhopkeeper never lodges, but only * works or trades there 
in the day time, 1s not burglary, but only larceny ; but it he, or 


lis ſervant uſually, or often lodge in the jnop at night, it is then a 


manſion houſe, in which burglary may be committed. 1 H. f. 
951 8. 9 8 | | 
e 1 
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It is not neceſſary to make it burglary, that any, perſon be aQuall 
. in the houſe, at the very time of the offence committed. 1 Hay. 
| „„ | 7 
i At Newgate ſeſſions, in Januamy 1750, en Nutbrown, and 
| Miles Rutbrown were indicted for burglary in the dwelling houſe gf 


| one Mr. Faln y at Hackney, and ſtealing divers goods. It appeared 
| by Mr. Fakney's evidence, that he held this houſe for a term of 
| years not yet expired, and made ule of it as a country houſe in the 
ll ſummer, his chief reſidence being in London That about the latter 


end of the laſt ſummer, he removed with his whole family to his 
houſe in the city, and brought away a conſiderable part of his goods: 
That in Nzvember laſt, his houſe was broke open, and in patt 
rifled; upon which he removed the remainder of his houſhold fur- 
niture, except a clock, and a few old bedſteads, and ſome lumber 
of very little value; leaving no bed, or kitchen furniture, or any 
thing elſe for the accommodation of a family. Mr. Fakncy, being 
aſked, whether at the time he to disfurniſned his houſe, he had any 
intention of returning to reſide there, declared that he had not 
come to any ſettled reſolution whether to return or not; but was 
rather inclined totally to quit the houſe, and to let it for the re- 
mainder of his term. The fact the priſoners were charged with 
was ſufficiently proved; and was committed about midnight the 
firſt of Junuary laſt. The court was of opinion, that the proſecutor 
having left his houſe, and disfurniſhed it in the manner before men- 
_ tioned, without any ſettled reſolution of returning, but rather in- 
clining to the contrary, it could not, under theſe circumſtances, 
be deemed his dwelling houſe, at the time the fact was committed; 
and accordingly directed the jury to acquit the priſoners of the 
burglary, which they did, but found them guilty of felony in 
ſtealing the clock and ſome other ſmall matters. And they were 
ordered for tranſportation. —And the diſtinction is this: Where the 
owner quitteth the houſe, anims re vertendi, it may full be conſider- 
ed as his manſion. houſe, tho? no perſon be left in it; many citi- 
zens, and ſome lawyers, do ſo from a principle of good huſbandry, 
in the ſummer, or for a long vacation. But there muſt be an in— 
tention of returning, otherwiſe it will be no burglary. 2%. 76, 
In the night] Lord Cote ſays, as long as the day continues, 
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and when darkneſs comes, and day light is paſt, fo as by the light 
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called night. And this doth aggravate the cffence ; fince the night 

is the time wherein man 1s at reſt, and wherein beaſts run about 

ſeeking their prey. Hence in ancient records, the twylight was 

ſignified, when it was ſaid, iner canem & lufum, (between the dog 

and the wolf;) for when the niglit begins, the dog ſleeps, and the 
wolf ſeeketh his prey. 3 1 63 8 


At 


*289 whereby a man s countenance may be dilcerned, it “is called day; 


of day you cannot diſcern the countenance of a man, then it 15 
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BURGLARY. 
At the Lancaſter Lent affizes 1771; K. and Waddington. There 


was an indictment for burglary, alledging the fact to be committed 


in the night, but not expreſſing about what hour it was done. 
Mr. juſtice Gould held the indi ment inſufficient as for a burglary, 
and directed the priſoner to be found guilty of a ſimple felony only. 
He faid, that according to the old doctrine, a burglary might be 


committed at any time between ſun ſetting and ſun riſing; but that 


the rule now eſtabliſhed is, that it cannot be committed during the 
crepuſculum; that therefore it is neceſſary to ſpecify the hour, in or- 


der that the fact may appear upon the face of the indictment to be 
done between the twylight of the evening and that of the morn- 
Ing: 


Accordingly, Sir William Blackflone 1 the better opinion 
ſeems to be, that if there be daylight enough, begun or left, to diſ- 
cern a man's face withal, it is no burglary. But this doth not ex- 
tend to moonlight; for them many midnight burglaries would go 
unpuniſhed : and befides, the malignity of the offence doth not ſo 


+ properly ariſe trom its being done in the dark, as at the dead of 
night; when all the creation, except beaſts of prey, are at reſt 
when fleep has diſarmed the owner, and rendered his caſtle as it 


were defenceleſs. 4 Black. 224. 
With intent to commit felony] There can be no burglary, but 


where the indiAment both expreſsly alledges, and the verdict alſo 


finds, an intention to commit ſome felony ; for if it appear, that 


However it ſeems the much better opinion, that an intention to 


commit a rape or other ſuch crime, which 1s made felony by ſtatute, 
and was a treſpaſs only at common law, will make a man 


guilty of burglary, as much as if ſuch offence was a felony at com- 
mon law; becauſe wherever a ſtatute makes any offence felony, 


it incidentally gives it all the properties of a felony at common 
law. 1 Haw. 10s. 
 * Whether the felonious tent be executed or not] Thus they are bur- * 


glars, who break any houſe, or church in the night, although they 


take nothing away. And herein this offence differs from robbery, 


which requires that ſomething be taken, tho' it is not material of 
what value. 


Where a man commits burglary and at the ſame time ſteals ood 


out of the houſe, it is alſo larceny; and if he be acquitted of the 
burglary, he may notwithſtanding be indicted of the larceny z ; for 
they are ſeveral offences, tho? committed at the ſame time. And 
burg! ary may be, where there is no larceny ; and larceny may be, 


where there 1s no burg Slary. 2 H. ＋¹ 246. 


5 Vor. * | UH h- i Chin fret 


the offender meant only to commit a treſpaſs, as to beat the party, 
or the like, he is not guilty of burglary. 1 Haw. 105. 
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BURGLARY. 


I.. Pumnflanent thereof. 


By the 18 El. c. J. and 3 W. e. 9. Benefit of clergy 18 | taken 
2 way $11 Cd e of burglar), 50 th tom th E DT. ncipal, and tne accel- 
ſar y before; but in all cates of Paar 7 accciſaries after muſt have 
their clergy. 2:14. H. 364. I Daw. 357, 358. 
But by the 10 G. 3. c. 48. Every perion who ſhall buy or re. 
ceive any ſtolen jewel or jewels, or any ſtolen gold or fi- 
ver plate, watch or watches, wo awing the ſame to have been ſtolen, 
ſhall in all caſes where |: ch jewel or jewels, or gold or ſilver plate 
ſhall have been teloniou! ty 005 n, accomdanied with a burglary ge- 
tually committed in le Ane the fame, be triable as well Ne con- 
viclion of the principa! telon whether he le in or out of cuſtody, 
as after his convictiou ; aud. if ſuch perſon ſo buying or recciving 
ſhall be conviftcd thercot, he tall be: guilty of felony, and tranl- 
ported for 14 years- | 


Rear 1 for couvicting a aac 


Iilemnity for . It may be obſerved in the firſt place, that it 
 Filline lim. is provided by the 24 H. 8. c. 36. That there 
thall be no forfeiture of lands or goods, for killing 

any perſon that attempts to commit burglary. 
j int befides this indulgence to a perſon killing ſuch an offender 
| in defence of his houſe, there are ipecial advantages and rewards 
„ for appreb ending and cou victing him in gue courle of law; 3 which 

Wo are as to lows 


2. B the 25 G. 2. 6: 36. The charged of 


. | Changes „ proſecuting and convicting a burglar, ſhall be paid 
* couvicling him "Op the treaturer of the county where the burglary 
1 to be reimburſe was committed, on producing to him the order 
% #291 4. i | of the count tor that purpoſe, ' * which the clerx 


oi aſſize, or cf the Pease ſhall make out, for 
the ſee of 18. . 11. | 

And alto the charges of poor vine appearing on theic recog- 
nizance, hy the 27 C. 2. c. 3. on paying 6d for the order: except 
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| in Midalſex, where the ſaid charges wall be paid by the overſccts 
of the poor where the perſon was apprehended, 

4 And by the 18 G. 3. c. 19. The court, before whom any perſon 
| hath been tried and convicted, or tried and acquitted, in cafe it ſhall 
4 appear to the laid court that there was a jeaſonable ground of pro 
| ſecution, and that the proſecutor had bona Jr proſecuted, may 2 
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ficate he had under this aQ. 
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der the treaſurer to pay to ſuch proſecutor ſuch ſum as they mal! 
think reaſonahle, not exceeding the EX! ences he Was 20 4. J 
unto, making alto, if he (hall appear to be in poor © 


reanift ans 35 
2 reaſonable allow 


wance for his trouble and loſs of time. — And the 


juſtices in ſeſſions may lay down or alter from time to time ſuch 


rules and regulations, as to ſuch Om or Charges therealter to be al- 
lowed to any perſon, as to them (h..l[ ſeem juſt : which rules and 
regulations, having received the approbation and ſignature of one 
or more of the judges of aſſize, ſhall be binding, and not other- 


weile, on all perſons whatſocver. - . 7, 9 


3. Every perſon who ſhall apprehend any one Ex: 
gullty of burglary and proſecute him to convic- 
tion, ſhall have a certificate without fer, under 
the hand of the Judge, certifying tueh conviction, 
and within what pariſh or place the burglary was 


plione 
tro: I Far iſh of- 
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committed, and alſo that ſuch burglar was diſco- 


'cred and taken, or diſcovered or taken, by the perſon fo diſco- 


41 * 


rering or apprehending; and if any di- pute ariſe between ſeveral... 
perions fo diſcovering or apprchendinge; the judge ſhall appoint 


the certificate into ſo many ſhares to be divided among the perions 
concerned, as to him {hall feem juſt and reaſonable : 

And it any perſon ſha!l happen to he flain by ſuch burglar, in en- 
deavouring to apprehend TR the executors or 
ſuch perlon {lain ſhall have the like certificate: 

Which certificate ſhall be inrolled by the clerk of the peace of 


the county in which it ſhall be granted; for which he mall have 
Is and no more: © | 


And the ſaid certificate ball be once aligned over; and 10 or 


ginal proprietor, or the aſſignee of the ſame, ſhall by virtue 8 
be diſcharged from all manner of pariſh and ward offices, within 


the pariſh and ward where the felony was committed. 
C. 23. 

In the caſe of the King and Derbyſbire, T. 
fendant John Derbyſhire was indicted at the ſeſſions for refuſing to 
take upon him the office of conſtable for the manor of Birmingham. 
The indictment being removed by certiorari, the cauſe was tried at 
Warwick aſſizes, and the jury found ſpecially, that the defendant 


10 & 11 W. 


was a fit perſon in all reſpects to be nominated and elected to the 
office, unleſs diſcharged or exempt therefrom by reafon of a certi- 
It appeared that the uſage at Bir- 


::ngbem had been, annually at the court leet there, for the jury to 
-le& two conſtables for the manor of Birmingham generally, and 
one conſtable for the hamlet of Derizend (a diſtinct vill within the 
aid manor) particularly: that the manor of Birmingham extends 
into and comprehend the whole town and pariſh of Birmingham, 
and alſo. the ſaid hamlet of Deritend: that the conſtables ſo; cleQed 
tor the ſaid manor of Birmingham generally, h 


pariſh of Birmingham, but alſo within and throughout the ſaid ham- 
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ave juriſdiction and 
authority, as conſtables, not "only throughout the ſaid town and 
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let of Deritend: that the conſtable of Deritend is elected out of the 


inhabitants of Deritend only; and the conſtable fo elected for Deri- 


tend particularly, and the ſaid conſtables ſo elected for the ſaid ma- 


nor of Birmingham, have ſeverally equal and concurrent jutiſ- 
diction within the ſaid hamlet of Deritend. The queſtion relerved 


for the opinion of the court was, whether the ſaid Fohn Derbyſhirc, | 
notwithſtanding the certificate, is liable to ſerve the ſaid' office. 


Againſt him, it was urged, that the diſcharge by the act is, from 


all pariſh and ward offices, within the pariſh or ward wherein the 


felony was committed. But the limits of this man's office extend 
beyond the pariſh of Birmingham ; therefore this is not a pariſh of- 
fice. And there is no ſuch diviſion in this place as a ward; there- 
ford no ward office. But a conſtable is not a pariſh officer at all. 
It was a common law office, before pariſhes exiſted 3 and is as an- 
cient as towns or leets: and a partſh is not a common law diviſion, 


but an eccleſiaſtical one. On the other hand, it was anſwered, 


that he is at leaſt a pariſh officer (whatever more he may be); be- 
cauſe his office extends throughout the whole pariſh of Pirmingban. 


And he 1s an inhabitant of the pariſh of Birmingham. 'T hefctore, 


though he be alſo conſtable of the manor, which includes the pa- 


_riſh; yet he 1s certainly a pariſh officer, not withſtanding þhat 


greater extent of his juriſdiction or power. By the court: The 


only queſtion 1s, whether the conſtable of the manor of Birmingham 
293 is a pariſh officer of the pariſh of Birmingham. This term pariſh 


officer doth not include every office exerciſed in the pariſh : if it did, 
it might even take in the office of high ſheriff of the county. A 
pariſh othcer 1s relative to the pariſh, and confined to the pariſh 
only. A conſtable of a pariſh, may be called a pariſh officer; but 
this man hath a much larger juriſdiction than the pariſh only; for 
he hath the juriſdiction over the whole manor, which extends 
much beyond the pariſh ; and the pariſt is only a part of that di- 
trick, over which it is to be exerciſed. And the act doth not in- 
tend the certificate to he a diſcharge from an office, whereof the 
functions are to be exerciſed out of the limits of the pariſh. This 
man cannot be eſteemed a pariſh officer, either from the origin of 


his office, or from the nature, or from the exerciſe of it. Burrou 


Mansficld. 1182. 


4. And moreover as a forther _ every 

40⁰ for taking perſon who ſhall apprehend any perſon guilty of 
and conviching. burglary, and proſecute him to conviction, ſhai 
have a certificate under the hand of the judge, 

without fee, to be made out and delivered before the end of the 
aſſizes, certifying the conviction, and in what pariſh the burglary 
was committed, and alio that the burglar was taken by the perſon 
claiming the reward; and if any diſpute ſhall happen to ariſe be- 
tween the perſons claiming, the judge ſhall by the faid certificate 
appoint the ſame to be paid amongſt the parties claiming the ſame, 
in ſuch ſhare and proportion as to him ſhall ſeem Juſt and reaſons 


bie! 5 1 
And 
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And on tender of ſuch certificate to the ſheriff, and demand 
made, he ſhail pay to the perſon ſo intitled, the ſum of aol, with- 
out fee or deduction, within one month after ſuch teader and de- 
mand, on pain of forfeiting double, with treble coſts. 5 Ann. c. 
31. 6 G.. 23. f. 10. | EE 

5. And if any watchman, or any other perſon, he 401 to the 
killed, in endeavouring to apprehend any ſuch exrcutor of 2 
burglars his executors or adininiitrators, ſhall have per on kilicd. 
a certificate delivered under the hand and ſeal of 
the judge, or of the two next juſtices of the peace, of ſuch perion 

eing ſo killed; which certificate they ſhall, on ſufficient proof be- 
fore them made, give without fee, whereupon, ſuch evecntor or 
adminiſtrator ſhall be intitled to receive the like ſum of 401. in like 
manner, 5 Ann. e. 31. . 1 

6. And moreover, if any perſon, being out of 40! ond a 
priſon, ſhall commit any burglary, and aiterwards far, for 
diſcover two or more the like offenders, fo as two econ? ffns true 
or more be convicted; he ſhall have the like re- accomblices. 
ward and allowance of 40l, and alſo all other advan- | 
tages which are given to perions * who ſhall apprehend and con. “* 294. 
vict any the like offenders; and ſnall alio have the king's par don 
for all burglaries, robberies, and felonies (except murder an trea- 
ſon) by him committed before ſuch diſcovery made; which pardon 
ſhall be ikewiſe a good bar to an appeal. 5 Ann. c. 31. f. 4. 

7. And the ſheriff on producing the certificates, 
and receipts for the {aid rewards, may deduct the Sheriff Dow 
ſame on his accounts; and if he have not money 79 be retard. 
in his hands, he ſhall be repaid out of the treaſury,  _ 
on certificate from the clerk of the pipe. 5 Ann. c. 31. .. 3. 

Or inſtead of charging the tame in his accounts. he n imme- 
diately apply to the commilhoners ot the treaſury, who ſhall lorth- 
with repay the ſame without fee. 3 G. c. 15. f. 4. 7 


Warrant to apprehend a burglar. 


; Weſtmorland, | To the conſtable of — — 


0 RASMUC Has A. JI. in the county of — veo- 
nan, hath this day made information and complaint upon oath, befere me, 
J. P. eſquire, one of his majeſty"; juſtices of the peace for the ſaid county, that 

Vefter day in the night the dwelling houſe of him the ſaid &. I. at | 

aforeſaid in the county aforefaid, was feloniouſly and hurglariouſly broken aten. 
and one ſilder tanhard of the value of 51. of the goods and chatte!s of him the 
ſaid A. I. felonioufly and burglarioufly flolen, taken and carried away from 
thence ; and that he hath juſt cauſe to ſuſpect. and doth ſuſpeck, that &. O. 


late of — in th: county f | labourer, the ſaid felony and Bur- 
klary did commit: Theſe are therefore in his ſaid majeſly's name to command e, 
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Hat nmel ately 1 7 9 herenf port do apprehend the ſaid A. CY. an by; Ing 1 
Klee me to an/w:r the fremiſſes, and to be further dealt withal RY ts 
jaw. Herein fel; yore not. Given under my hand and ſeal te 


of in the y2ar 


40) 


Indict ment for proper burglary. 


Weſtmorland. x" L Jure for our rd FR king tp 1 their oath frojent, 

That A. O. 7 in the £9! unty of — 1. 
day of — je the ———- ear of the 
at the hour of one in the 71 65 7 of the ſame day. with fore 


171 the C9. puny cf * 2 the irbelling houſe of A. J. 


tourer, on the 


reign of 


nnd nl, atk 


fel nioufly and bt, rg! lar: "ouſly dd break and enter, exah intent hin the fa 


A. 97 hits gaods in the lame dweliing fronuje then bei inp, fe'onoufſy and burg l. 


riofly t9 [pol and rab, and the jame ponds feloninnfly and burglarionfly 0 Peat 


fake, and carry away; apainii the Fedct of 0. faid lord the . 8 fais cru 


and dignity. 


Indiciment for burglary and Larceny 


Weſtmorland. 7 / jurors for the lird the hing upon their oath preſen, 


Triat . {) late of 


labourer. 01 t be — 


it; the 00 19 uy * —ͤ— 
Wear of the 
briawixt the hours of © en and eleven t + Hs "ts 7 the fe ſame 
any, with force and arms, at — i corn! y of the dbl. 
bing haue of A. I. Fel fly nit burglar: ay did break ant enter, and ne 


day of e in the 


Hui. tankard 0 of the Huli of . of the goods an A chuttcl, of him the ſaid Al, 


in the jaid dauelling haule lien and there felaniotiſiy and burgl: rioufly did ſteal, 


"take, und carry aRWAYy ; ag the Peace of our ſaid lord the Ring, Fits crown 


and 40 448 Hit * 5 
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amount to a felony, if no part of it be burned: 


NT #60. 


Malicieuſly e and velmaarlh) For if it be done by miſchanee or 
negligence, it is no felony. 3 ſnft. 67. 

Yet if a man malicioully tend only to burn one perion's 
kouſe, happens thereby to burn the houſe of another, it is certain 
that he may be indicted as having maliciouſly burned the houſe of 
that other; for where a felonious deſign againſt one man miſſeth 


B 9 R 


its aim, and takes effect upon another, it ſhall have the li ke con- 


fraction as it it had been levied againſt him who Ts * 8 


Hab. 1 06. 


Burning] Neither a bare intention to burn a houſe, nor even an 
actual attempt to do it by putting fire io a part of a houſe, will 


the houſe be burnt, the offender is guilty of felony, notwithſtand- 
ing the fire afterwards be put out, or go out of itſelf. 1 Haro. 
106. 

* The bonſe] Not only a manſion- houſe, and the principal parts 
thereof, but alſo any other houſe, and the e out-buildings, as barns 
and ſtables adjoining thereto; and allo barns full of corn, whe- 
ther they be adjoining to any houſe or not, are ſo far ſecured 


by law, that the malicious burning ot them is telony at common 


law. I Haw. 105. 

Of another Mr. Hawking ſays, a perſon ſeiſed in ſee, or but 
polſelled for years, of a houſe ſtanding by itſelf at a diſtance from 
all others, cannot commit felony in burning the ſame : Alſo, that 
it ſeems the much fironzer opinion, that a man fo ſeiſed or poſ- 
ſ{f:d of a houſe in a tow n, who burns his own with an intent to 
burn his neighbour's, but in the event burns his own only, is not 
guilty of ſelony; but h wever it eis certainly an offence highly pu- 

niſhable, in regard of the malice thereof, Sd the great danger to 
the publick which attends it; and the offender may be levercly 
fined, and impriſoned during the king's 
pillory, and bound to his good behaviour. 1 Haw. 106. 

And ſo it was in Hetmes's caſe, M. Ic Cha. 
at Nerogate ſeſſions, and convicted, for that he, being poſſeſſed of a 
houſe in London for ſix years, rem under to another for three years, 
reverſion to the corporation of Haber dafbers jn fee, did burn the 
laid houſe. And the indiftnent be eing removed into the King” 5 
bench by certiorari, it was held by three juſtices, againſt the opi- 
nion of Crake juſtice, t) that it was not f. lony to burn a "houſe Whereot 
he was in poſfefſion by virtue of a leaſe for years. For they ſaid 
the burning of a 3 is not fclony, unleſs it be the houſe of ano 
br. Wherefore he was diſcharged of the felony. But becauſe it 
was an exorbitant offence, they ordered, that he ſhould be ned 
5001 to the king, and i: nprifoned du-1ng the king's pleature ; and 
mould ſtand upon the piliory, with a paper on dis head lignifying 
the offence at Weſtminſicr and at Cheopjiite, upon the market da v. 
and in the place where he committed the offence 
wund to his good behaviour during life. Gre. Car.” 37 

15 
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pleaſure, and ſet on a 
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BURNING. 


In the caſe of Elizabeth Harris, at Ayleſoury, Lent aſſizes, 18;, 
before Mr. Juſtice Deniſon 3 Elizabeth Harris, a girl of 14 yeay 
of age, and of ſufficient underſtanding for her years, was indife 
for maliciouſly ſetting fire to, and burning a dwelling houſe in the 
poſſeſſion of Eiward Stakes e and Ann the wife of Milliam Courſe, 
was indicted as an acceſſary to the felony before the fact. * The 
priſoner Elixabetb Harris was the daughter of the priſoner Anne by 
a former huſband, Jebn Harris. It appeared in evidence at the 
trial, that Jobn Harris died ſeiſed of the equity of redemption of 
this houſe and of another adjoining to it, ſubje@ to a mortgage 
term for 20l. And that the equity deſcended to his eldeſt fon, 2 
child left with other children under the care of their mother the 
priſoner Annes who was intitled to dower out of theſe houſes, but 
no dower was ever aſſigned: That Anne having the care of her fon 
and his eſtate, Jet theſe houſes to Edward Stokes at the rent of ls 
year, and received the rent for ſome time; but having a large fa. 


mily of children, ſhe was obliged to aſk relief of the pariſh where 


ſhe lived: That ſhe was denied ſuch relief, on account of the 


| houles ; the pariſhioners inſiſting, that the overſeers of the poor 


ſkould be let into the receipt of the rent before ſhe ſhould be intitled 


to any parochial rehef: 'That thereupon ſhe frequently declared, 


fhe would fet the houſing on fire, if the pariſh did not relieve her; 


that ſhe had young children, whom the parith could not puniſh, 


tho” they might puniſh her; and the would order the leaſt child 


| ſhe had who could carry a coal of fire, to burn the houſing down: 


And many other declarations of the like kind ſhe made, which di- 
covercd an obſtinate reſolution in her to burn the houſes, rather 


than ſubmit to the terms the pariſhioners inſiſted on. It appeared 
tarther, that the priſoner Elizabeib ſet the houſe on fire by the d- 


rection of her mother the priſoner Anne, who went from home on 
purpoſe to be abſent at the time the fact was committed; and that 
no othar houſe was burnt —The jury found both the priſoners 
guilty. But a Coubt ariſing by reaſon of the intereſt the priſonef 


Anne had in the houſe, Mr. juſtice Deniſon thought proper to reſpite 


judgment, in order to take the opinion of the judges, on the caſe. 
July 2d, 1753, at a mecting of the judges, it was unanimoully 


| agreed, that both the priſoners weic guiiry of felony. The only 


doubt was, with regard to the intereſt the priſoner Anne had 1n the 
houſe ; and it was grounded on the reaſoning in Holmes's caſe : tor 


had ſhe had ſuch eſtate in the houſe as would have cleared her of the 


charge of the telony, the priſoner Elizabeth, who acted by her dt- 


redious, could not have been guilty of felony.—But all the judgcs 
agreed, that the priſoner Anue's titie to dower was not ſuch an inter- 
eſt as could bring her within the rule in Hommes's caſe. Hals 
had the poſſeſſion by legal title, and during the continuance of d 
1298 j:alc could maintain his poſſeſſion againſt all mankind; and *tnere 


fore the houſe might in a limited ſenſe be called lis qwn But in tte 
preſent calc, the poſſeſſion was in Edzvard Stokes, under 2 dein 
trom ne in behalf of her lon, and ſubject to a yearly rent Wc, 
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ſhe received. And her title to dower, had Edward Stokes's intereſt 
been out of the caſe, did not ſo much as give her a right of entry, 
it being a bare right of action. Mr. juſtice Deniſon ſaid, that he 
had no doubt upon him from the beginning. But it being a new 
caſe, and ſome of the bar being doubtful, he thought it adviſeable 
to take the opinion of the judges. At the next affizes, judgment 
of death was pronounced upon both the priſoners; and Anne the 
mother was executed. But Elizabeth being young, and acting un- 
der her mother's direction, was reprieved, and recommended to 
mercy on condition of tranſportation. —lt was ſaid in the debate of 


this caſe by ſome of the judges, and not denied by any, that had 
Hine been ſeiſed of the freehold and inheritance of the houſe, and 


Holes in poſſeſſion under a leaſe, it would have been felony in 
Anne to have burnt it: otherwiſe all tenants and their concerns 
would be very much at the mercy of their landlords. And the 
principle the three judges went upon in Holmes's caſe, doth ſeem to 
warrant this opinion. They conſidered the houſe then under con- 
ſderation as the property of Holmes, as his own houſe, by reaſon of 
the eſtate he had in it under his leaſe. Croke (who differed from 
them) did not diſpute the principle, but argued againſt the conclu- 
fon the other judges drew from it. And if this be ſo, Mr. juſtice 
Fiſter ſays, he does not ſee why it may not with ſtrict legal pro- 
priety be ſaid of a reverſioner, who ſhould malicioufly ſet fire to 
houſes in the poſſefſion of his tenants under leaſes from himſelf or 
his anceſtors, that he burned the hovſes of angther, The judgment 
in Halmes's caſe, to ſay no more of it, was, a very merciful judg- 


ment. The houſe might with ſtrict legal propriety have been con- 


ſidered as the houſe of the landlord. Both landlord and tenant 
have a property, one temporary and limited, the other abſolute 
and perpetual ; like the perſon to whom goods are delivered, and 
the abſolute owner thereof, in the caſe of larceny.— Note, it was 
ſtated in this caſe, that the daughter, who committed the fact at 
the inſtigation of the mother, was of the age of 14, and of ſufficient 
diſcretion. But if the mother had employed, as ſhe threatened the 
would, the leaſt of her children; then /he muſt have been indicted 
as the principal, ſince the child not being of years of diſcretion 
vas innocent. Foſt. 113, 349. . „„ 

2. By the ſtatutes of 23 H. 8. c. 1. and 25 H. By ſtatute * 
. e. 3. No perſon who ſhall be found guilty for Burmng a 
vitul burning of any dwelling houſe, or barn dwelling Reuſe 
ynerein any corn ſhall be, nor perſons abetting, er corn barn. 
procuring, helping, maintaining, or counſel- es 
lng the ſame ſhall be admitted to the benefit of clergy. :-- 

There hath been much learned debate, how far theſe ſtatutes, 
which are repealed by 1 Ed. 6. c. 12. are revived by 5 & 6 Ed. c. 
io. But as the fame is enacted in effect by other ſubſequent ſta- 
tes, it is now not very material. 


By the 4 & 5 P. & M. c. 4. Every perſon who ſhall malici- 


wlly command, hire, or counſel any per.on, wiltully to barn any 
1 1 dwelling 


Vor. I. | | 11 
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dwelling houſe, or any part thereof, or any barn then having corn 
or grain in the ſame, ſhall not have the benefit of his clergy. 
But acceſſaries after ſhall have their clergy. 1 H. H. 573. 
8 3. Whoever ſhall wilfully and of malice bury, 
Burning a or cauſe to be burned, or aid, procure, or con- 
barn or ſtack of ſent to the burning of any barn, or ſtack of corn 
corn, in the or grain, within any of the counties of Cumberland, 
north rn coun- Neribumberland, Weſtmorland, and Dureſme, ſr al 
Hes. be guilty of felony wit! out benefit of clergy. And 
On juſtices of the peace in ſeſſions may hear and de- 
%% ̃ ü!—.. 5 WT re Se ds 
4.᷑. If any perſon ſhall in the night time, mali 
cioutly, unlawfully, and willingly burn, or cauſe 
to be burned, or deſtroyed, any ricks or ſtacks of 
corn, hay, or grain, barns, or other houſes or 
buildings, or kilns; he ſhall be guilty of felony, 
but without corruption of blood, or difinheri- 
tance of heirs: „%% og 
And the judges ot aſſize, or three juſtices of the peace (1 9.) 
may determine the ſame, ſo that the proſecution be within fi 
months: J)) 86 
And the ſaid juſtices, on requeſt of the party injured, ſhall iſſue 
their warrant for apprehending all fuch perſons as ſhall be ſuſpeRed 
thereef, and take their examination : Br nn Ol en ns | 
And ſhall cauſe all others who to them ſhall ſeem likely to make 
_ diſcovery, to appear before them, and give information on oath; 
yet ſo, as no perſon to be examined ſhall be proceeded againſt tor 
any offence, concerning which he ſhall be examined as a vitneſt 
and ſhall upon his examination make a true diſcovery : ” 
And it ſuch witneſs, being duly ſummoned ſhall refuſe to ap- 
pear, or to be examined, they may commit him to the common 


Burning in 
the night ſtacks 
of corn or hay, 
barns, houſcs, 


kilns. 


= 


gaol, till ke ſubmit to he examined upon oath: _ 
* And they ſhall iſſue warrants for ſummoning jurors: _ 

And if any perſon, being found guilty (in order to avoid udg- 
ment of death, or execution thereupon) ſhall make his election to 
be tranſported, the court ſhall cauſe judgment to be entred that he 
he tranſported to ſome of the plantations (to be mentioned in the 
judgment) for ſeven years: and if he ſhall return before the cxpt- 
ration of the term,' he ſhall ſuffer death as a felon, and as if no 
5 ele Sion io be tranſported had been made by him. 22 & 23 


©. By the 9 G. c. 22. commonly called the 
Black Ad, (which is inſerted more at length un- 
der the title Black Act;) If any perſon thall ſet 
fire to any houſe, barn, or outhouſe, or to an) 
novel, cock, mow, or ſtack of corn, ſtraw, hay, or wood; [And 
buy the 10 G. 2.c. 32. f. 6. If any perſon ſhall-wilfully and malict 
___ ouſly ſet on fire any mine, pit, or delph of coal or cannel coal! 


which oſſence, by f | 4. of this act, is incorporated with the offences 


Burning by 
the Black A 


in 


powde 


malici 
he ſha! 
And 
offend: 
the off 
But 
have 3 
places | 
Overthr 


8B URN 1 NGC. 
in the Black AA] he ſhall be guilty of felony without benefit of 


clergy. | 3 | | | | 
Ko the hundred ſhall he chargeable, as in caſes of robbery, for 


the damages ſuſtained (not exceeding 200.) e 
And if any perſon ſhall apprehend, or cauſe to be convicted, any 
offender, and thall be killed, or wounded fo as to loſe an eye or the 
uſe of a limb in endeavouring to apprehend him; on proof thereof 
made at the ſeſſions, and on certificate thereof from thence, he 
ſhall be entitled to the ſum of gol. to be paid by the ſheriff in thirty 
days, the fame to be repaid to him out of the treaſury. 

6. Such as be taken for houſeburning feloni- Houſe burns 
ouſly done, are not bailable by juſtices of the 8 a rails 
peace. 3 Ed. 1. c. 15. 2 Inſt. 189. 5 8 

7. If aay thip officer or mariner ſhall wilfully | 
burn the ſhip to which he belongeth, or procure Burning a 

me ſame to be done, to the prejudice of the owner ip. 
of the ſh;p or goods, he ſhall be guilty of felony 
without benefit of clergy. 1 Ann. ſt. 2. c. 9. Ee 

And by the articles of the navy, 22 G. 2. c. 33. Every perſon 
who ſhall unlawtully burn or ſet fire to any magazine, or ſtore of 
powder, or ſhip, boat, ketch, hoy, or veſſel, or tackle or furniture 

* WW thereunto belonging, not appertaining to an enemy or rebel, ſhall 
be puniſhed with death, by the ſentence of a court martial. Art. 25. 
8. If any perſon ſhall burn or ſet fire to an . 
wind ſaw mill, or other wind or water mill, or Burning 
any of the works belonging thereto ; he ſhall be mills or en- 
guilty of felony without benefit of clergy. And gines belonging 301 
if any perſon ſhall burn or ſet fire * to any ma- 10 mines. 
chine or engine belonging to any mine; he ſhall 55 
„be guilty of felony, and tranſported for ſeven years. 9 G. 3. 
9. If any perſon ſhall, by day or by night, in Burning 
a riotous open, tumultuous, or in a ſecret and wood growing. 
- WW clandeſtine manner, forcibly, or wrongfully and : 
0 WO maliciouſly, burn any wood, or ſprings of wood, or coppice wood, 
e be ſhall be guilty of felony. 1 G. ſt. 2. c. 48. 6 G. c. 16. 
c And any two juſtices, or the juſtices in ſeſſions, may cauſe the 
- W offender to be apprehended, and hear, and determine and adjudge 
ne lence; 6 G,c-36 oo 5 | LO 
But if the offender is not known, then the peifon injured ſhall 
have Gatisfattion from the inhabitants of the pariſhes, towns, or 
places joining thereon, in the ſame manner as for dikes and hedges 
- WI vcfthrown in the night, by the ſtatute of 13 Ed. I. c. 45 (which 
enad's, that if it cannot be known by the verdict of aſſize or jury who 
did the fact, the towns near adjoining ſhall be diſtrained to levy the 
edge at their own coſt, and to yield damages) unleſs the offender 
+. luch pariſh, town, or place, convicted in fix months. 6G. 
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Burning ling, 10. No perſon Hall on any mountains, hills, 
ge, furze, or heaths, moors, foreſts, chaſes, or other waſtes, 
fern. burn between Feb. 2. and June 24, any grig, ling, 

| heath, furze, goſs or fern; on pain of being com- 
mitted to the houſe of correction for any time not excceding one 


month, nor leſs than ten days, there to be u hipts and Kept to hard 


labour. 4 & 5 W. e. 23. f. 11. 
11. If any perſon th {I fet 870 to, burn, « or 
. deſtroy any vols, furze, or fern, in any loreft or 
I OO chaſe without conſent of the owner or person 
fern in forsſ's chiefly entruſted with the cuſtody of ſuch foreſt ot 
caſe, or ſome part thereof, or ſhall be aiding therein, and being 
brought betore a juſtice, ſhall be thereof conviaed hy conf: ſen, 
or oath of one witneſs, or on view of the juſtice, he ſhall forkei 


Burning 


not exceeding 51, nor leis than 408, halt to the informer, and halt 


to the poor ; if not forthwith paid, to be levied by diſtrets; and jf 
no ſufficient diflreſs can be found, the juſtice ſhall commit him to 
the common gaol for anv time not excceding three months, nor 
leſs than one month. 28 G. 2. c. 19. f. 3 

12. If any perſon {hall maliciouſly, will nely, 


. a and unlawfully, barn or cauſe to be burnt, any 
laden cart, or wain or cart, laden with coals, or with any goods 
fire wood. or merchandizes ; or any heap of wood prepared, 


cut, or felled for making coals, or billets, or'tal- 


*302 wood; he ſhall forfeit treble * damages to the party grieved, to he 


recovered by action of treſpaſs: and alſo tol, as a fine tothe king. 
37 H. 8. c. 6. ſ. 4. 
If any ſervant, through negligence o or care- 
© Puniſhment of lerne, ſhall fire or cauſe to be fired any dwelling 
2 ſervant care= houſe, or outhouſe or houſes, and be thereof con- 
leſiy fring victed on the oath of one witneſs before two jul- 
bouſe. © | tices, he ſhall forfeit 100l, to the churchwardens 
of the pariſh where the fire ſhall happen, to be 
diftributed by them to the ſufferers, in ſuch proportions as to them 
ſhall ſeem juſt ; and if he do not pay the ſame immediately on de- 
mand to the churchwardens, the ſaid juſtices ſhall commit him to 
ſome workhouſe or houſe of correction for eighteen months, chere 
to be kept to hard labour 6 An. c. 31. 
And by 14 G. 3. c. 78. 1. 84. If any ſervant through nk. 
gence ſhall fire, or cauſe to be fired any dwelling houſe, outhouſe, 
or other building, on being lawfully convicted, before two or raore 
juſtices, ſhall forfeit and pay 100l to the chorckwardine: or over— 
jeers of the pariſh where ſuch fire ſhall happen, to be diſtributed 
among the ſufferers: And in caſe of non payment, inmediatcly 
after conviction, ſhall by warrant under the hands and ſeals of two 
or more juſtices, be committed to the common gaol or houſe of 


correction, for the f {pace of 18 monthe, there to be kept to hald 
labour. 


14 Bf 


JF UT CHER 


14. By the commillion of the peace, any juſ- 
tice may cauſe to come hefore him, all thoſe who 
to any of the people concerning the firing of their 
houſes have uſed threats, to find ſufficient ſecurity for the peace or 
their good behaviour towards the king and his people; and if they 
ſhall refuſe to find ſuch ſecurity, may cauſe them to be lately kept 
in the king's priſons, until they ſhall find ſuch ſecurity. 

And by the 9 G. c. 22. If any perſon ſhall ſend any letter with- 
out any name ſubſcribed thereto, or ſigned with a fictitious name, 
threat ning to burn any houſe, outhouſe, barn, ſtack of 'corn or 
grain, hay or ſtraw; he ſhall be guilty of felony without benefit of 

clergy. 


Threatning 
to burn 2 2 


Burying in Woollen. See Moollen Manuſafture. 


„ UTCHER 


FF any . ſhall conſpire not to ſell thei Cant] foiring 2 


victuals but at certain prices; every fach raiſe the price ef 


perſon ſhal} forfeit for the fart offence ol to the wifluals. 
king, and if not paid in fix days, he ſhall ſuffer 
twenty days impriſonment, and ſhall only have bread and water 
for his ſuſtenance; for the ſccond offence 20l in like manner, or 
the pillory ; and for the third offence 4ol or pillory, and the 
loſs of an ear, and to be taken as a man infamous, and not to be 
credited in any matter of judgment. And the ſeſſions or leer may 
determine the fame. 2 & 3 Ed. 6, 15. 

2. No butcher ſhall ſlay any beaſt within any 


\ walled town, except Carliſle and Bericht; on 


Net to kill 


ina wallcd 


pain of forfeiting tor every OX 124, every cow and tuen. 

other beaſt 8d, half to the king „and half to him that 

will ſue. 4 H. e 

3. A butcher that ſell. th 91955 fleſn meazled, Selling un- 


or fleſh dead of the murrain, ſhall for the firſt time wholeſome fleſh. 
be grievouſly amerced, the ſecond time ſuffer 
judgment of the pillory, the third time be impriſoned and make 
fne, and the fourth time forſwear the town. 
Hawk. Stat. V. I. p. 181. 
4. If any butcher ſhall kill or ſell any victuval Net to kill or 
on the Lord's day, he fhall forfeit 6s 84, one third ſell on the Lord's 
to the informer, and two thirds to the poor, on day. 


Ordinance tor bakers. 


conviction 
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den. 3 C. c. 1. 


1 Fe 


eonvidion before one juſtice, on his own view, or confeſſion, or 


cath of two witneſſes, to be levied by the conſtable or churchwar— 


Not to water June, July, and Auguſt ; on pain of 38 44 for each 


Eides. offence; one third to the king, one third to the 


informer, and one third to the town or lord of the 


liberty. 1 J. c. 22. ſ. 2, 50. 
And the ſeſſions or leet may hear And determine the ſame. 


. 50. 


Or, any two juſtices, neat the place, may (in three months af. 
ter the offence committed) ſummon the party accuſed, and the 
wit neſſes; and upon the party's appearance, or contempt in not 
appearing, on proof of notice given, may examine the witneſſes 
on oath, and give judgment, and iſſue warrants under their hands 
to levy the penalty by diſtreſs; and, if not redeemed in fix days, 
the ſame to be ſold. They may alſo mitigate the penalties, fo a: 
they reduce them not to leſs than a fourth part, over and above 


the coſls and charges. And any perſon aggrieved may appeal to 


the next ſeſſions, who may finally determine * the ſame; and in 


04 caſe of conviction, iſſue warrants for levying the Penakies, 9 


An. e. 11. e FE 


Files | in like manner. I : C. 22. {. 2. 


Exerciſing the 7. No butcher ſrall be a tanner or currier ; on 


irade of a tan- pain of 6s 6d a day, tobe recovered and levied | in 
rr. like manner. 1 %% 5 3 8 
| 8. If any raw hide ſhall wilfully or ewe 


Caſbing bides. | be gaſhed, in the flaying thereof; or being gathed, 1 


be offered to ſale by any butcher or othei; the of- 


fender ſhall forfeit 25s 6d for ſuch hide, and 1s for a calf ſkin ; hall 
to the poor, and half to the informer ; To be levied by two Juſtices 
in n like manner. 9 An. c. II. ſ. 11. 


BUTTER. 


5. No butcher ſhall water any hide, except in 


6. No butcher ſhall put to fale any hide putri- 
Selling retten ted or rotten; on pain of 3s 4d for cach offence, 


BUTTER AND CHEESE. 


ter. N e 
II. Concerning the ſipping of butter and cheeſe for LOn- 
gon." b 3 


J eee the parking, weight, and goodneſs of butlel. 


VERY farmer and other perſon packing Weight of 
up butter for ſale, ſhall ſet upon every 0e caſh te be 

firkin and caſk, when the ſame is fully ſeaſoned marked. 
in water, a continuing viſible mark of the juſt 
weight of the empty caſk; on pain of forfeiting for every offence 
the ſum of ten ſhillings for every hundred weight of butter other- 
wiſe packed, and fo proportionahly tor a greater or leſſer quantity; 
half to the churchwardens and overſeers for the uſe of the poor, and 


half with double coſts to him who ſhall ſue for the ſame in ſeſſions, 


by action of debt, . information, or preſentment. 13 
K 14 C. 2. c. 26.1.5, 6 ? 

2. Alſo every potter ſhall ſet upon every pot Weigh tf a 
which he ſhall ſell for packing up butter, the juſt pot ta be mark- 
weight of the pot when it is burnt, together with ed.“ 
the firſt letter of his chriſtian name, and his ſur- _ 
name at length; on pain of 1s. And no perſon ſhall expoſe to ſale 
any butter packed up in any pot not ſo marked, on pain of 28 for 


every ſuch pot. * To be recovered and applied in like manner. ag 305 


F3.& 14 C. 2. c. 26. . 6. 

3. Every kilderkin of butter ſhall contain 112 Weight and 
pounds, and every firkin 56 pounds neat, or goodneſs. 
above: every pound containing 16 ounces, be- 5 
ſides the tare of the caſk, of good and merchantable butter ; and 


every pot of butter ſhall contain 14 pounds neat, or above, be- 


hides the weight of the pot; 


And no butter which is old or corrupt ſhall be mixed or packed 
up with any butter which is new and ſound ; 


Nor any whey butter ſhall be packed or mixed with any butter 


made of cream; 


neſs ; 


And no butter ſhall be ſalted with any great ſalt, but ſhall be 
ſalted and ſaved with ſmall ſalt; nor more ſalt ſhall be inter- 
mixed with it than ſhall be needful for its preſervation. 


On pain that every owner, farmer, or packer of butter, not 


Putting up in each kilderkin, e and pot, to be ſold or expoſed 


J. Concerning the packing, weight, and goodneſs of bin- 


E AI; oe Bnet 


2 


— — 


And every caſk or pot of batter ſhall be of one ſort and good- 


to 


* 


4 
w 


To deliver due 


_ quantity and 


n what time 


not to be, if the 
buyer hath ap- 


ler. 


BUTTER AND CHEESE. 


to fale, ſuch quantities as aforeſaid, or offending in falſe packing a, 
aforeſaid, for every offence {hail forfeit the value of all the butter 
ſo falſe packed; and for every offence where any kilderkin, firkin, 
or pot ſhall be found to contain a leſſer quantity of butter than x 
above, fix times the value of every pound of butter that ſhall he 
wanting in ſuch caſk or pot; to be recovered and applied as afore. 


laid. 13 & 14 C. 2. C6. 26. f. 2. 


„„ te Ad when the farmer or other perſon hath 
Owner to ſet filled the caſk with butter, he ſhall beſides the for- 


bis name on the mer mark of the weight of the caſk, ſet alſo on the 


Mr caſk the firſt letter of his chriſtian name, and his 

ſſurname at length with an iron brand; on pain 
of forfeiting for every offence the ſum of 10s, for every hundred 
weight of butter otherwiſe packed, and for more or lefs proporti- 
onably ; to be recovered and applied in like manner. 13 & 14 
C..2.c. 28. l. F. 1 5 N 


Cbeeſemonger ſell any kilderkin, firkin, pot, or other caſk of 


due quality; or ſhall be liable to make ſatisfacti- 


quality. on, according to the price thereof. 13 &14 C. 
N F 1 EL 
Cheeſemenger 6. And no cheeſemonger or other perſon ſhall 


ſhall not repack repack for ſale, any butter, in any kilderkin, fir- 
kin, or other caſk, or pot, on pain of forfeiting 
double value thereof; to be recovered and ap- 


butter. 
plied in like manner. 13 & 14 C. 2. c. 26.1. 4. 


be commenced in four months after the ſale of the 


the proſecution 1, 3 
„ butter. 13 & 14 C. 2. C. 26. ſ. 7. 
Proſecution 8. But provided nevertheleſs, that no ſeller of 


butter ſhall be charged with any of the ſaid pe- 


proved it. „ 4 Wc 6&5: 
„ 9. And for preventing any fraud in the ſeller, 
Fraud after after the factor or buyer hath bought the butter, 


the ſaid factor or buyer ſhall ſet his ſeal, or mark, 
or name upon it, or upon the caſk ; and if it ſhall 


ſale, by the ſel- 


he ſhall forfeit 20s for every firkin and offence, to be levied by the 
conſtable, by diſtreſs,>and to be diſtributed by the juſtice, halt to 


= the churchwardens and overſcers tor the uſe of the poor, and halt 
to the informer. 4 W. c. J. ſ. 3. | 


But 


F. And every cheeſemonger and other who ſhall 


butter, ſhall deliver therein the full quantity and 


J. The proſecution for the offences above, ſhall 


nalties, after the buyer hath bought the butter and 


= be afterwards exchanged or opened, and the cak. 
changed, or any bad butter mixed or packed up with good butter, 
or any other fraud be committed by the {eller ; and he be convicted 
thereof, before one juſtice, by oath of one witnels, or confeſſion, 


BUTTER AND CHEESE. 


But any perſon aggrieved may appeal to the next ſeſſions, giving 
20]. bond to the party „to pay colts (ina month after) it he is not 
relieved on his 088 id. i. 10. 


I. Cmcerning the ſhipping of butter and cheeſe for London. 


1. Every warchouſekeeper, weigher, ſearcher, AN undue 

or Gier of butter and cheeſe, ſhall receive all . 
butter and cheeſe that ſhall be brought to him for 
the Landon cheeſemongers, and ſhip the ſame without undue pre- 
ference 3 and ſhall have for his pains 2s 6d for every load: and if 
he ſhall make default, he ſhall, on conviction before one juſtice, 
on oath of one witneſs, or confethon; forfeit for every firkin of 
butter 10s, and for every weigh of cheeſe 5s, half to the church- 
wardens and overſcers for the uſe of the poor, and half to the in- 
former, to be levied by the conſtable by. diſtreſs and tale. 4 W. 
6. .. 4. „„ 5 ERS TS | 
2. And he ſhall keep a book of entry of receivV- Bo of en 
ing and ſhipping the goods; on pain of 2s 6d for 7p. 
every firkin of butter, and weigh of cheeſe, to 
be levied and applicd in like manner; and for want of digreſs, to 
be committed till paid. 4 W. c. J. ſ. 5. | 

3. A maſter of a ſhip refuſing to take in but- Maſter of a 
ter or cheeſe, before he 1s full aden (except it be Hip refuſing to 
2 cheeſemonger's own ſhip ſent for his own goods), tale in. 
ſhall forfeit for every firkin of butter refuſed 58, 


and for every weigh * of cheeſe 28 6d, to be levied and applied in * 2 307 | 


like manner. 4 W. c. J. ſ. 6. 
4. Perſon aggrie ved by the determination of the Apteal. 
juſtice, may appeal to the next ſeſſions, giving 
20 bond with one or more ſureties, to the party, to pay coſts 
(within a month OT if he 1 is not relie ved on his + appeal, 4 W. 
0. J. [. 10. | ' 
5. But this at ſhall not extend to any ware= Exceptian. 
houſe | in Chefbire or Lancaſvire. 4 W. c. 7.1.9. 1 


Note; There are ſpecial direQions in the a8 of 8 G. G. 27. con- 
cerning the ſelling of butter in the city of York, and the act of 
the 17 . e. 8. concerning the ſume in New Malten ; ; which are 
not general FRONGH to be here inſerted. | 
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OUT TON 


Foreign butlont. I. KTO perſon ſhali fell or offer to ſale, or im. = 
| | | port, any foreign bone lace, cnt- -work, that 
| er fringe, band ſtrings, buttons, or needlc-work, made larg 
f of thread and filk, or either of them, or any foreign buttons what. gart 
1 ſoe ver; on pain that he who ſhall offer them to tale ſha!l forfeit the butt 
ſame and sol, and the importer ſhall forfeit the ſame and 100, ; 
, half to the king, and half to him that ſhall lue. 13 & 14 C. 2 ny 
: E. 134.2: 4 e. 16.4.2 | bou 
j And on complaint and WS RIF TO give en to à juſtice of the that 
peace, at times reaſonable, be ſhall iſſue his warrant to the conſla- a d 
ble, to enter and ſearch for ſuch manufactures in the N being 28 
| +... open, or warehouſes, and dwelling houſes of ſuch perſons as ſhall ay 
4 | be ſuſpected, and to ſeize the ſame. 13 A144 CEE 13 . bo 

Wee ie t 3. hall 
And foreign lace and needle- work ena; ſhall not be ſold na 

or delivered out of the warehouſe wherein the fame ſhall be {ec ned, wy 

_ otherwiſe than on condition of exportation. 7 G. 3. c. 47. f. 9. = 


= And Engliſh bone-lace, needle work, point, or cut work, me | 
be exported cuſtom free. 11. &12 Wi Tong; me 
2. No perſon ſhall make, fell, or ſet on any 


; | WOE Bae buttons made of wood only, and turned in imi— Pe: 
N 308 tons. | tation of other *“ buttons; on pain of 40s a do- ay 
zen, half to the king, and- halt to him that ſhall 0 

ſue in any court of record. 10 We 2 ole 
Fe,, King and Roberts; | Ani informs . 
tion was exhibited againſt the defendant, for having made wooden ws 
buttons, contrary to the ſtature. Upon trial, the j jury found a ſpe- pol 
cial verdict, that all the button was of wood, but there was in it 4 5 
ſhank of wire. And after argument, judgment was given for the 5 
king, namely, that this was a button of wood, notwithſlandive 00 
the ſhank, which is no eflential part of batons 1 j for buttons of 4 
ſilk and hair have no ſhanks. Lord Ram. 712. oy 

| 3. By the ſaid act of the 10 W. c. 2. No o per- 0 

22 5. ſon ſhall make, fell, or jet on, any buttons made = 
ons. | of cloth, ſerge, drugg get, frize, ca upſet, or other * 
ſtuffs of which clothes are uſually made on pain of 2 
405 a dozen, half to the bing, and half to him that ſhall ſue in any 2p 
court ot record. 5 
And by the 8 An. c. 6. No taylor or other perſon ſhall make, 80 
ſell, ſet on, uſe, or bind on any clothes, any buttons, or button- fe 
holes, made of or uſed, or bound with ſerge, drugget, frize, cam- 
let, or other ſtuffs of which clothes are uſually made; on pain of 
51. a dozen, half to the king, and half to him that ſhall ſue in any 10 


£9urt of record; or on compla; nt to two juſtices, they may ſum- 
| | NE mon 


BUTTONS. 


mon witneſſes, and levy the penalty, and return the overplus if 
any be, and if any perſon is aggrieved, he may appeal to the next 
ſeſſions. e | | 5 85 

But by this act no power is given to make diſtreſs. The next 
that occurs, is the ſtatute of 4 G. c. 7. which in the ſtatutes at 
large is a looſe, injudicious, and ungrammatical act, and by its 
garb may well enough ſeem to have been drawn up by the taylors or 
button- makers; whereby it is enacted as follows: | | | 

No taylor or other perſon ſhall make, fell, ſet on, or bind on 
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any clothes, any buttons, or button-holes made of, or uſed, or 1 
bound with cloth, ſerge, drugget, frize, camlet, or any ſtuffs _ Bl 
that clothes are uſually made of (velvet excepte) ; on pain of 40s 1 
a dozen: To be determined by one juſtice where the offence ſhall a8 
be diſcovered, or the offender ſhall inhabit, on oath ©t one witneſs, 08 


in three months after the offence committed; and to be diſtfihuted 
(charges of conviction firſt deducted) hall to the in orner, and 
half to the poor of the pariſh or place where the offence ſhall be 
diſcovered : if not paid (being lawfully demanded) in 14 days after 
conviction, the juſtice ſhail iſſue his warrant to che conftaile where, | 8 
the offender dwells, * or can be found, to levy it by diſtreſs and 399 = 
fale; and where no ſnfſicient diſtreſs can be found, he tha ba com- | [ 
mitted to the common gaol of the county or place where he {ail 
be found, to be kept to hard labour for three calendar months, 
Pertons aggrieved may appeal to the ſeſſione, giving ſnFiuient no- 
tice; and the ſeſſions may allow coſts to the party agTrieved. 

And taylors cauſing their ap-rentices or ſervants to make fach 
clothes, ſhall themſelves be ſubjeR to the penalties. 

And all ſuch clothes, made with ſuch buttons and button-holes, 
exßoſed to ſale, ſhall be torfeited and ſeized, and recovered and diſ- 


5 poſed of as the other penalties. | 1 

$ And by the ſtatute of the J G. ſt. 1. c. 12. No perſon ſhall »/e 8 

: or wear on any clothes (velvet excepted) any ſuch buttons or but= _ —_ 

2 ton-holes; on pain of 40s a dozen, on convittion by contefſion, or Wo 

N bath of one witneſs; and any juſtice of the peace, where the of- 1 

fence ſhall be committed, or the offender ſha'l inhabit, ſhall on | 

1 complaint or information on oath, of any credible perſon, in one 1 

0 month after the offence, ſummon the party, and on his appearance | £-Y 

i ot contempt, examine the matter, and on due proc by confeſfion, . 

f or oath of one witneſs, convict the off-nder, and caule the kortei- bl 

8 ture by his warrant to be levied by diſtreſs and ſale; the ſaid pe- Wl 

nalties to be half to him on whoſe oath the party thall be convicted, 0 

; and half to the poor of the pariſh where the offence ſhaii be com- We 

1 mitted, And perſons aggrieved may appeal to the nent quarter 1" 

Mm ſeſſions, giving 8 days notice. | Hs | RN! : 

7 To him on whoſe oath the party ſhall be convicted) This is almoſt the 1. 

y only inſtance where a ſhare of the penalty 1s given in expreſs words, 5" 

. n a popular action, to the party on whole oatn any perſon is con- 1 

5 victed; and the contrary doctrine ſcems generally to prevail, that 1 

the defendant ſhail not be condemned upon the tole teſtimony of | 1 

dA the = 


BUYING OF TITLES. 


the plaintiff ſwearing for his own intereſt: And it is certain] 


againſt the common law, that ſuch a perſon ſhould be a. witneſs at 7 | 

all; and therefore his right to give evidence in his own cauſe, and « (a 

the power to convict the defendant upon that ſole evidence, mug « re 
depend on the expreſs words of ſome ſtatute.—Not to mention, « th 
that here is no diſpoſal of one moiety of the penalty; if the party « þ 

is convicted by his own confeſſion. „„ | { 2, 

| Pr 

the | 

2 

= 5 unco 

is an 

4. 

| | « cc 
*310 "CT BUYING OF TITLES Cub] 


IJ. By the common law, 
II. By flatnte. 


J. By the commyn lan, 


II ſeemeth to be an high offence at common law, to buy or el} 
any doubtful title to lands known to be diſputed, to the intent 
that the buier may carry on the ſuit, which the ſeller doth not 
think it worth his while to do, and on that conſideration ſells his 
pretenſions at an under rate: and it ſeemeth not to be material 
whether the title ſo fold be a good or bad one, or whether the ſeller 
were in poſſeſſion or not, unleſs his poſſeſſion were lawful and un- | 
conteſted ; for all practices of this kind are by all means to be di P 
countenanced, as manifeſtly tending to oppreſhon, by giving op- 
portunities to great men to purchaſe the diſputed titles of others, to 


the great grievance of the adverſe parties, who may often be uns- 4, 
ble or diſcouraged to defend their titles againſt ſuch powerful per- pack 
ſons, which perhaps they might ſafely enough maintain againl: 6d. 

their proper adverſary. 1 Haw. 261. * _ 

RY 
a fur 
5 28 60 
JI. By flatute. T. 
Es. | | the fl 
1. By the ſtatute of 13 Ed. 1.c. 49. „ No perſon of the king! REA 
*© houſe ſhall buy any title whilſt the thing is in diſpute 3 on pain 


« of both the buyer and ſeller being puniſhed at the king's ples: 


6 ſure.??.- | 
2. And 


CARDS AND DICE. 


2. And by 32 H. 8. c. 9. None ſhall buy any pretenced 
« right in any land, unleſs the ſeller hath been in poſſeſſion of the 
« fame, or of the reverſion or remainder thereof, or taken the 
« rents and profits thereof, for one year next before; on pain 
« that the ſeller ſhall forfeit the land, and the buyer the value, 
« half to the king, and half to him that fhall ſue within one year.” 
# 2, 6, : ” e 9 : | = 

Pretenced title] But he who 1s in lawful poſſeſſion may purchaſe 


the pretended title of any others. 32 H. 8. c. 9.1. 4. : 


One year before] But no conveyance made by one who hath the 


unconteſted poſſeſſion, and undiſputed abſolute * propriety of lands, by 3 11 


is any way within the meaning of this ſtatute, 1 Haw. 265. 
3. © And the offence of buying of titles may be laid in any 
« county at the pleaſure of the informer.” 31 El. c. 5. ſ. 4. 


Cibbages ; Stealing: The ſame penalty as for ſtealing 
turnips. For which, fee the Title Turnps. 
Callico. See Exci/e. 
Cambricks. See Linen. 
Candles. See Exciſe. 
Capias. See Proceſs. 


CARDS AND DICE 


B the 10 Ann. c. 19. No playing cards fortatien 
Dor dice ſhall be imported. „ | prohibited, 


2 By the 9 An. c. 23. Shall be paid, for every Duty on cards 


pack of cards made in Great Britain, a duty of and dice. 


6d. By 29 G. 2. c. 13. a further duty of 6d. 
And by 16 G. 3. c. 34. a further duty of d. 


And by 9 An. c. 23. for every pair of dice 5s. By 29 G. 2. c. 13 | 


bomber duty of 5s. And by 16 G. 2. c. 34. a further duty of 
The ſame to be under the management of the commiſſioners of 
the ſtamp duties. ; | e e . 

3. All makers of cards or dice, before they be- Places ef 
kin to make them, {hall give notice in writing of making te be 
the houſe or place where they intend to make them, fed. 
to the commiſſioners or their officer next adjacent, 
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materials. 


CARDS AND DICE. 


on pain of 5o!. 9 An. c. 23. ſ. 41. And alſo all the RO dice, 
materials, and uteniils ſhall be forfeited. 10 An. c. 19. ſ. 166. 
4. And every maker of cards ſhall {end to the 
commiſſioners a ſufficient quantity of paper, in 
order to have as many aces of ſpades impreſſed 
thereon as ſuch maker ſhall defire ; and ever 


0 
Prodi 1 


pack of cards ſhall have one ſuch ace ſo impreſſed: And the com- 


miſſioner ſhall cauſe a ſtamp to be prepared, with ſuch device 2 
they ſhali think proper, to denote the ſaid ace of ſpade: „as well in 
every pack made for uſe in Great Britain, as in every pack 


N 
made tor * exportation; ſo as in ſuck device there be ſome diſtin- 


gu Sing mark, between cards for home, and cards for foreign 
coniumption. 5 G. 3.c. 46.1. 9. 

And the maker hall alſo fend to the commiffioners or their off. 
cers, jews or wrappers made for incloſing cards for uſe in Great 


Britain, with his name and any other particular word or thing 
Printed thereon, as the commiſſioners ſhall direct; 


in order that 
the ſame may be ſtamped and dehvered again, from time to time, 


to ſuch maker, as occation ſhall require: And the commiſſioners 

fhall denote one of the ſix-penny duties charged on cards! in Great 
Britain, on ſuch, | jew of wrapper: 5 G. 3. c. 46. f. 10. 

5. And the officers may enter any houſe or 

Officers may place where cards or dice are made, ſold, or ex- 

enter and ſcarch. poſed to fale, or fu! {pected to be privately made, 

or into any publick gaming houſe, room, or place, 

and there ſearch and fee what quantity ot cards or dice ſhall be 

making, and whether they be ſtamped ; and if the owner or occu- 


pier ſhall refuſe entrance or liberty of arcs he thall forfeit 10!. 


10 An. c. 19. f. 169. 

And if the commiſſioners be informed, or have cauſe to ſuſped, 
that any perſon makes cards or dice in a place not entred, on aff- 
davit thereof by the informer before a juſtice of the peace declaring 
the grounds of his ſulpiciom; - the -officer may in the day time, and 
in the preſence of a conſtable by warrant of ſuch juſtice break open 
the door, or any part of ſuch private place, and enter, and ſeize 
all ſuch cards, dice, tools, or materials, and if not PEN in five 
days, they ſhali be forfeited and fold. 6 G. 2. c. 21. 1. 59. 

6. And no materials begun to be wrought for 
cards or dice, ihail be removed antil-they be com- 
pleatiy made, or the duties paid; on pain ot dou- 
ble duty. 10 An. e. 19. f. 166. | 
Anu no maker of cards or dice ſhall remove the ſame from ti 


ateriali not 
to he remo de 
7710 Fniſed. 


place of making, until fuch mark ut bon the die ©, and tuch ical up 
onthe paper and thread inclofins © V6 ry pa 
\thercon, 


1ck of cards ſhall be put 
28 the commiſſioners ſna! 311 421 20. nt; o O pain 01 torfciting 
the ſame and treble value 9 An. C. 23. l. 41. 


7. 
ever) 
per 0 
i „th 


23. 
Ar 


ſale, 
unle' 
have 
of es 
that 
ſtam 
ſuch 

9. 
any 


wra] 


felt: 

A 
or W 
or p: 
elle! 
and 


» SF. — 1 


plain ſide of every ſuch card, fo as to renter it un- 


CARDS AND DICE. 


7, The makers of cards and dice ſhall once in Entry on! 
every 28 days make entry upon dath with the pro- foymnt of the 
per officer, of all the cards and dice by them made duties. 
within the ſaid time; on pain of 20l. 9 An. c. 
23. 42- 8 5 

And ſhall once in every fix weeks clear off the duties; on pain 
of double duty. 74. Dy | 


* 8. 700 no cards or dice ſhall be expoſed to Sling or # 


(ale, or uſed in play 1 in any publick gaming houſe, 100% % un{lenped. 
unleſs the paper and thread inclofing the ſane ſhall 
have been reſpectively {ealed and tamped, and anlets one of the cards 
ck ſnall be alſo ſtamped he fnotted de 
of e203 Pack na — Am! do Cn t 18 IpPotte 1 I © ;} pain 
that every perſon who ſhall ex pole to file ny inch 
ſtamped, ſhall fo: feit for every ſuch. pack, an 
dice, 51, with full coſts. 10 An. c. 19 Cf 5 

ſuch „ Sis 

9. If 2 any maker ſhall uſe in the mak! ing up of 
any pac K Of cards, a any ace of ſpades, ſew, or Alt:ring 


{ Þ ird. ar dice Nin. 
14 . JT CYCTy Clic ot 
102. 


Seer, i that has been uſed before; he ſhall for- Punps, 


VVV 
And if any perſon ſhall Ci] or buy any ſuch ace of ſpades, j jew, 
or wra2per, in order to be made uſe of tor the inclofins any pack 


or parce of cards; he ſhail forfeit 20l. And if either the buy er or 


ſeller ſhall inform againſt the other; his evidence {h ll be adinitted, 
and he ſhal! be indemnified. ſ. 14, 15. 

And if any perion ſhall take of the ſtamp of any playing cards, 
or out ſide paper of any parcel or pack of cards, with inten! to ne 
the ſame again; he ha vn he guilty of felony: ana tranſported for 
any time not excecding ſeven years. 12 G. 3. c. 48. 

10. If any perſon ſhall fell any cards called 


; NO 121 7 74: a7, 
waſte cards, unleſs before ſale he mark tie hack or 


oY: lc at bd 


ht to be uſed in playing he ſhall forſeit 20l. 29 . 


„ 
And if any perſon ſhall fell any 1 by way nf ſrcond hand 


cards, in packs or parc:ls, after the wrapper or cover ſhall have 


been broke open, unleſs before ſale he mark the backfde of every 
card ſo as to render it unfit for play; he ſhall torteit 5l. for each 
pack. 16 G. 3. C. 34. 

11. If any perſon ſhall counterfeit the fl tamps Counter eit. 
on cards or dice, or on any jew, wrapper, or ee | 
thread inc] ofing the ſame ; or knowingly ſe'l the 5 


ſame with a counterfeit ſtamp ; or friudulently uſe any of the 


ſtops provided by the commiſſioners; he ſhall be gu. ly of felony 

without henefit of clergy. 10 An. c. 19. . 163. 29 G. 2. 6. 13. 

. 5. 5 G. 3. c. 46. f. 10. 
12. In the caſe of exportation, it ſhall be lawful Ee 


te remove cards or dice from the place where they 


are made, without ſtamping or paying duty, provided that with- 
in 2 month after they are made, and before they be removed, 
bond 
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Vac. Abr. 343. 


ute of the party grieved. ſ. 24. 


BN 1 = 0 


bond: of double duty be given, that they ſhall he exported and not 
relanded. 10 An. c. 19. ſ. 170. 5 G. c. 19. . 48. 
But cards intended for exportation ſhall before packing for ex. 


* 214 portation be incloſed in paper and thread, in * packs or parcel;, 


and be marked on the ſpotted fide, in ſuch manner as the com. 
mifſhoners ſhall ditect; and it any perſon ſhall fell or expoſe to ſale 
to be uſed in Great Britain, or ſhall uſe or permit to be uled jn an 
publick gaming houſe, any cards !o marked as for exportation; he 


hall forfeit 20l for every ſuch pack. 29 G. 2. c. 13. f. 6. 


And if any perfon ſhall reland, or procure to be relanded, any 
parcel of cards, after having been entered and ſhipped tor exporta. 
tion; he ſhall forfeit 50l. And if any perion concerned ſhall in. 
form againſt an accomplice; he ſnall be admitted to give evidence, 
and himſelf be indemnified. 5 G. 3. c. 48. . 16, 17. 

And if any perſon ſell cards (by way of ſecond hand cards) ft 
to play with, after the cover is broke open, he ſhall forfeit 51. to 


be recovered, &. as by 29 G. 2. 16 G. 3. c. 34. f. 17. 


CARRIERS. 


15 LL. perſons carrying goods for hire, as 
matters and owners of ſhips, lighter- 
men, ftage-coachmen, and the like, come under 
the denomination of common carriers; and are chargeable on the 
general cuſtom of the realm, tor their faults or miſcarriages. 1 


Carrier, who. 


2. By the 3 W. c. 12. The juſtices in £ofer 
Rotes fer ſeflions yearly, ſhall rate prices of all land carri- 
carriuge. age of goods to be brought into any place within 
| their juriſdiction, by any common waggoner or 
carrier; and ſhall certify the rates ſo made to the mayors and other 


_ chief oflicers of the ſeveral market towns within their juriſdiction, 


to be hung up in ſome publick place to which all perſons may 1e- 


fort: And no ſuch common waggoner or carrier ſhall take for car- 


riage above the rates fo ſet, on pain of 51, by diſtreſs, by warrant 
of two juſtices where ſuch waggoner or carrier ſhall reſide, to the 


And by 21 G. 2. c. 28. It any common waggoner or carrier 
ſhall demand and take any greater price for bringing goods to Lon. 
don, or to any place within the bills of mortality, than 1s allowed 
and letticd by the juſtices for the place from whence the 2 8 

1 9 brougl 


mV » ——— Y 


upon ſome conſpicuous part of his carria 


VVV 


brought for the carrying of goods from London to the ſaid place; 
he ſhall forfeit 5]. to the party grieved, to be recovered as by the 
# ſaid act of the 3 W. or by diſtreſs and ſale of his goods, by war- 
rant from two juſtices of Middle r, Surry, London, or // "ftminſter. 


"Ja the clerk of the peace in the country ſhall, im mediate ely af- 
ter Eaſter ſeſſions yearly, certify to the lord mayor of Lon Jon, and 
to the reſpective clerks of the peace for Middleſex, Surry, and Weſt- 
minſler, the rates made for the carriage of good:, in their rel pec- 
tive counties and places; which certificate, or an atteſted copy 
thereof, ſigned by the officer to whom the ſanie {hail be tranſmitted, 
ſhall be ſufficient evidence of the prices ſo ſet. ſ. 3. 

And every common waggoner or carrier hall have his chriſtian 
and ſurname and place of abode, in large or capital letters, placed 
ge, before he ſhall drive 


O 
the ſame ; on * of 20s, to be levied and recovered as — 


14. 
Note; This 28 of the 21 G. 2. c. 28. ſtands repealed, by the 


1G. 3. c. 40. & 13 G. 3. c. 84. by miſtake, as it ſeemeth ;* for 


the repeal was intended, moſt probably, only for jo much of the 


«# 


aid act as relates to turnpike roads, and not for what relates to the 


price for carriage of goods.] 
A carrier ſhall not evade the law, by 9 to carry goods at 


the prices limited. For if a common carrier, *who is offered his 
hire, and who hath convenience, refuſes to carry goods, he is lia- 


ble to an action in the ſame manner as an innkeeper who refuſes 
to entertain a gueſt, or a {mith who refuſes to ſhoe a horſe. 1 Bac. 
Ar. 344. 

So an action will lis againſt a common ferry man, who refuſeth 
to carry paſſengers. id. 


But if the porter puts up the box of a paſſenger behind a ſtage 


coach, and the maſter, as ſoon as he knows of it ſays, he is already 


full, and refuſes to take the charge of it, the maſter ſhall not be lia- 


ble. For this is the ſame with an hoſt who refuſeth his gueſt, his 
houſe being full, and yet the party ſays he will ſhift, or the ms 


if he be robbed, the hoſt is diſcharged. 7d. 


So a Carrier may refuſe to admit goods into his ware-houſe at an 


unſeaſonable time, or before he is ready to take his journey; but 


he cannot refuſe to do the duty incumbent upon him n by virtue of 


lus publick employment. Ld. Raym. 652. 

3. No carrier with any horie or horſes; nor 0 17 
waggonman, carman, or wainman, with their veing on Sun- 
relpective carriages, ſhall by themſelves, or any days. 

other, travel on the Lord's day, on pain of 20s, 

on conviction in {ix months, * before one juſtice (or mayor), on 


view, or confeſſion, or oath of two Nee to be levied by the 
db or churchwardens by diitreis ; to the utc x, the poor, ex- 


cept that the juſtice may reward the a with ny ſuin not ex- 
ceeding a third part. 3 5 


Yor: l. e wy 4. It 
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Carrier im- 4. It hath been holden, that a c er imbezil. 
bezilling goods. ling goods which he has receive... to carry to a cer. 
tain place, 1s not guilty of felony, becauſe there 
was not a felonious 7aking 3 but is liable only to a civil — 1 


Haw. 89, 90. | rough 
F. But it hath been reſolved, that if a carrie one | 
Carrier open- open a pack, and take out part of the goods, with whicl 
ing a pack. intent to ſteal it, he may be guilty of felony; in the n 
which caſe it may be ſaid, not only that ſuch poſ- dilige 
ſcion of a part diſtin from the whole, was gained by wrong, and thing 
1 not delivered by the owner; but alſo that it was obtained baſely, mon 
4 | fraudulently, and clandeſtinely, in hopes to prevent its being di- caſes 
= covered at all, or fixed upon any one when diſcovered. 1 Hay, cept | 
LU O. | yitab 
1q b 6. Alſo it ſeems clear, that if a carrier, after he what 
4 Carrier fleal- has brought the goods to the place appointed, take to th 
3 Ing goods after them away again ſecretly, with intent to ſteal like, 
brought to the them, he is guilty of felony ; becauſe the polleſſ- preve 
J 15 place. on, which he received from the owner, being de- cept 
1 1 termined, his ſecond taking is in all reſpects the Wl nnd 1 
4 ſame, as if he were a mere ſtranger. 1 Haw. 90. give 
7. Alſo it hath been reſolved, if goods be deli- 28 0 
Carrying to vered to a carrier, to be carried to a certain be ju 
another place. place, and he carries them to another place, and 7 
diſpoſeth of them to his own uſe, that this is fe- 4 cor 
lony ; ; becauſe this declareth that his intention originally was not he lo 
to take the goods, upon the agreement and contract of the party, caſe 
but only with a defign of ſtealing them. Kelynge, 82. realn 
8. Where goods are delivered to a carrier, and A 
Carrier rob. he is robbed of them, he ſhall be charged, and rate 
bed. _ anſwer for them, by reaſon of the hire: And this on a 
was at the common law, before the hundred was mage 
anſwerable over to him; becauſe ſuch robbery might be, by con- Al 
ſent and comhination, carried on in ſuch a INE, that no to ca 
proof could be had of it. 1 Sk. 143. | are | 
And altho' it may be thought a hard caſe, that a poor carrier him, 
who is robbed on the road, without any manner of default in him, af 
| ſhould be anſwerable for all the goods he takes; yet the inconveni- he b 
ence would be far more intolerable, if he were not ſo, for it would mak 
be in his power to combine with robbers, or to pretend a robbery, lc 
or ſome other accident, without a poſſibility of remedy to the on a 
317 * party; and the law will not expoſe him to 10 o great a temptation, In v 
but he muſt be honeſt at his peril. 12 Mod. 482. brou 
M. 25 G. 3. Forward v. Pitteod. This was 2 tiff | 
Carriers are ſpecial caſe reſerved for the opinion of the court- the 
eccountable in The defendant was a common carrier, to whom a ce 
a 5 fire. the plaintiff had delivered a parcel of hops, to be taing 
12 carried by the defendant's waggon. The defend- on 
ant put them into his warchouſe, and during the night a fire broke In t 
vut in the adjoining houſe, which communicated $0, and burned and 


the 


CAR TE R S. 


the defendant's warehouſe and the plaintiff's goods therein. The 
queſtion before the court was, whether the plaintiff was entitled to 
recover. The caſe was argued by Bond for the plaintiff, and Bur- 
raugh for the defendant.— By L. Mansfield. Upon all the caſes for 
one hundred years and more, it is moſt clear there are events in 
which the carrier is anſwerable, tho” not guilty of any neglect. By 
the nature of the contract, he obliges himſelf to uſe all due care and 
diligence, and is anſwerable for any neglect. But there is ſome- 
thing more impoſed upon him by the cuſtoms, that is by the com- 
mon law. A common carrier is in the nature of an inſurer ; all the 
caſes ſhew him to be fo. This makes him liable to every thing ex- 
cept the act of God, and the king's enemies, that is, even for ine- 
vitable accidents, with thoſe exceptions. The queſtion then is, 
what is the aft of God? ] conſider it to be laid down in oppoſition 
to the act of man; ſuch as lightnings, ſtorms, tempeſts, and the 
like, which could not happen by any human intervention. To 
prevent litigation and colluſion, the law preſumes negligence ex- 
cept in theſe circumſtances. An armed force, tho' ever ſo great 
ind irreſiſtable, does not excuſe : The reaſon is, for fear it may 
give room for colluſion, which can never happen with reſpeR to the 
at of God. We all, therefore, are of opinion, that there ſhould 
be judgment for the plaintiff. M. S. e e = 
9. And generally, if a man delivers goods to Otherwiſe 
à common carrier, to carry to a certain place; if /ofing or da- 
he loſes or damages them, an action upon the maging goods. 
caſe lies againſt him: for by the cuſtom of the _ Oe 
realm, he ought to carry them ſafely. 1 Bac. Abr. 343. 


And if he be a common carrier, tho' there be no agreement, or 


tate ſettled, or promiſe of payment; yet he ſhall recover his hire 
on a quantum meruit, and therefore ſhall be liable tor loſs and da- 
mages. id. 5 ee or woes ED 

Alſo if a perſon, who is no common carrier, takes upon himſelf 
to carry my goods, tho? I promiſe him no reward, yet if my goods 
dag or damaged by his default, I ſhall have an action againſt 


Dor the very taking of the goods is a general conſideration, tho” x 
he be not a common carrier: and the acceptance of the goods 


makes him liable. Show. 104. „„ 5 
10. M. 11 G. 3. Davis & James. On an acti- Who ſball 

on againſt a common carrier, the queſtion was, Have action for 
In whoſe name the action ought to have been goods left. 
brought. The declaration charged, that the plain- 1 0 

tiff heing poſſeſſed of cloth, as of his own proper goods, delivered 
the ſame to the defendant to be carried to London and delivered to 
a certain perſon there. The goods were loſt, and the plaintiff ob- 


tained a verdict againſt the carrier. It was moved for a new trial, 
on the objection, that the action ought to have been brought 


in the name of the perſon to whom the goods were conſigned, 
and not in the name of the confignor: For the conſignor parted 
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EX Rf ERS 


with his property upon his delivering the goods to the carrier, and 
no property remained in him after the delivery. Unto this it wa 
antwerea, that the queſtion doth not turn upon the itr:ct property, 
The carrier has nothing to do with the veſting of ihc property, 
It docs not lie in his mouth to ſay, that the conſignor is not the 
owner. He is the owner with retpe& to the carrier, who under. 
took to him, and was to be paid by him. — Lord Mans Id fa 
there was neither law nor conicience in the obit ecliON, 'The veſ. 
ing of the property may differ ↄccording to the ccuunſtances of 
cafes: But it does not enter into the preſent queſtion. This is an 
action upon the agreement between the plaintiff and the carrier, 
The pl: laintiff was to pay him. - Tbercſore the action 35 properly 
brought by the plaintiff, who agreed with him, and was to pay him, 


Bur. Man. 2680. 


Goods deli very to the carrier; and it goods are delivered to 
vered to the car- à carrici's porter, and loft, an action will lie 
rier's ferwant: againſt the catrier. Keas. 1 | 


At Bury aſſizes, 1732, in the cafe of He ar dey againſt Gerd an 
his wife; the plaintiff brought his action againſt Sylzard and his 
wife, for a box with Sol in it, which was delivered - her. as book- 
keeper for her brother, who was a carrier, in order to be ſent by 
the waggon to London; which 8ol was afterwards loſt : It was ad- 
Judged, that the action would not lie againſt her, but it ought to 
have been brought againſt the brother himſelf. And the plant 
was nonſuited, 2 Barnard. 234. 


19 -* 12.:3f a box 1s 1 generally to a car- 
Flow far it is Tier,” and he accepts it, he 1s anſwerable, tho' the 

nec ſſury that party did not tell him there is money in it. But 
the carrier ſlculd if the carrier aſks, and the other ſays no, or it he 
Knot what the accepts it conditionally, provided there is no mo- 
goods are. _— ney in it, in either of thete caſes the carrier is not 


liable. Str. 145. 
If a man delivers a box to a carrier to carry, and ke RY. what 
is in it, and the man tells him, a book and tobacco (as the caſe 


was) end in truth there is 100! beſides; yet if the carricr 1s robbed, 


he lnall anſwer for the money for the other was not bound to tell 
him all the particulars in the box, and it was the bulineſs of the 


Carrier to have made a ſpecial acceptance. I Bac. Abr. 345. 


But if a perſon, being a common carrier, receives by his book- 


| keeper from another man's ſervant, two bags of money ſealed up, 


containing as was told him 200l, and the book- keeper gives a le- 
ceipt for ue maſter to this effect, Rereived of ſuch a one two bags 
of money ſealed up, ſaid to contain 20ol, which 1 promiſe to del 
ver on ſuch a day at ſuch a place unto ſuch a perſon, he to pay 
10s fer cent. for carriage and riſque z tho? the bags contain 400), 
and the carrier is robbed, he ſhall be anſwerable only for 2001, for. 


this 15 a particular undertaking, and as it is by reaſon of the 
1 | | wal 


11. A delivery to the carrier's ſervant, is a del. 


WI: - 


„ 


ward that the carrier is liable, when the plaintiff endeavours to de- 
fraud him of it, it is but reaſonable he ſhould be barred of the re- 
medy, which is only founded on the reward. 1 Bac. Abr. 346. 

A man took a place in a ſtage coach, and in the journey the de- 
fendant by negligence loſt the plaintiff's trunk; upon not guilty 


pleaded, the evidence was, that the plaintiff gave the trunk tothe 


man that drove the coach, who promiſed to take care of it, but 


loſt it: Holt chief juſtice held, that the maſter was not chargeable, _ 
and that a {tage coachman 1s not within the cuſtom as a carrier is, 


unleſs the maſter makes a diſtinct price for the carriage of the goods 
as well as of the perſons. 1 Salk. 282. | 


But by the cuſtom and uiage of ſtage coaches, every paſſenger _ 


uſes to pay for the carriage of goods above ſuch a weight; and in 
ſuch cafe the coachman ſhall be charged for the lots of goods he- 
yond ſuch weight. Comyn. 25. i 

In the caſe of Gibbon and Paynton, E. 9 G. 3. An action was 
brought againſt the Birmingham ſtage coachman, for Icol in mo- 
ney, ſent from Birmingham to London by his coach, and loſt. It was 
hid in hay, in an old nail-bag. The bag and the hay arrived fate ; 
but the“ money was gone. The coachman had inſerted an adver- 
tiſement in a Birmingbam news paper, with a nota bene, that the 
coachman would not be anſwerable for money or jewels or other va- 


luable goods, unleſs he had notice that it was money or jewels or 


valuable goods that was delivered to him to be carried. He had al- 


ſo diſtributed hand bills of the fame import. It was notorious in 


that country, that the price of carrying money from Birmingham to 
London was three pence in the pound. The plaintiff was a dealer at 


Birmingham 3 and had frequently ſent goods from thence. It was 


proved that he had been uſed, for a year and a half, to read the 
news paper in which this advertiſement was publiſhed 3 though it 
could not be proved that he had ever actually read or ſeen the indi- 
vidual paper wherein it was inſerted. A letter of the plaintiff's was 
alſo produced, from whence it appeared that he knew the courſe of 
this trade, and that money was not carried from that place to Lon- 
dn at the common and ordinary price of the carriage of other 


goods. And the jury found a verdi& for the defendant. On be- 
half of the plaintiff, it was moved for a new trial ; and a rule was 


obtained to ſhew cauſe. On ſhewing cauſe, the court were of opi- 


nion that the verdict was right. By the general cuſtom of the realm, 
a common carrier inſures the goods, at all events. And it is right 
and reaſonable that he ſhould do fo. But he may make a ſpecial 


contract; or he may refute to contract, in extraordinary caſes, 


but upon extraordinary terms. And certainly, the party under- 
taking ought to be apprized what it is that he undertakes: and then 


he will, or at leaſt may, take proper care. But he ought not to be 
anſwerable where he is deccived. Here he was deceived : The mo- 


ney was hid in an old nail-bag; and it was concealed from him, 
nat it was money. The true principle of a carrier's being anſwer- 


able, is the reward, And a higher price ought in conſcience to be 


paid 
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paid him for the inſurance of money and other eels thingy, 
than for inſuring common goods of ſmall value. And the rule was 


diſcharged. Burrow. Mansf. 2298. 


Indies for good. 
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13. Where goods are ſtolen from the carrier, 
he may prefer an indictment againſt the felon, 1; 
for his own goods; for tho? he has not the abſo— 
lute property, yet he has ſuch a poſſeſſor y property, 
that he may maintain an action of treſpaſs againſt 
any one who takes them from him, and fo may 


Carrier may 


Holen, as bis 
0707 property. 


indict a thief for taking them; and the indictment were good alſo, 
if it had been brought by the real owner. | 


Kelynge. 39. 
* 14. And there is a ſpecial caſe, wherein it is 


Perſon fleal- ſaid, that a man may commit larceny by ſtealing 

ing his own his own goods delivered to the carrier, with intent 

| goods from the to make him anſwer for them; for the carrier had 
carrier. a ſpecial kind of property in the goods, in reſpe& 


where they are taken away by the very owner. 


| b1s bire. 2 


whereof, if a ſtranger had ſtolen them, he might 


EY been indifted generally as having ſtolen the ſaid carrier's 


goods, and the injury 1s altogether as great, and the fraud as baſe, 
1 Haw. 94. 
15. E. 1 An. Skinner and Upſhaw. The plain- 
tiff brought an action of trover againſt the defend- 
ant who was a common carrier, for goods deli- 
vered to him to carry. On not guilty pleaded, the 
defendant gave in evidence, that he offered to de- 
liver the goods to the plaintiff, if he would pay him his hire ; but 


| Carrier may 
retain goods for 


that the plaintiff refuſed, and therefore he retained them. And it 


was ruled by Holt chief juſtice at Guildhall (before whom the cauſe 


was tried) that a carrier may retain the goods for his hire. 
355 the defendant had a verdict given for him. 


And on 
L Ron, 
52. 


For the carrier be- 


ing obliged to receive and carry the goods, the law will not deprive 


bun ot the e tor the reward due for the carriage. 


Ibid. 106. 


„%% 


+ his penalty for ſealing carrots 15 the ſame as that for ſtealing 
tur nit, potatoes, cabbages, farſnifs, and 2. which are : treated 
of together under the title Turnips. 


| Carts. See Warren,” 


Caſual death. See Deodand. 
CATTLE. 


And even if the ot be ſtolen goods, yet the right owner ſhall 
not have them without paying forthe carriage. 


5 
ſhall 


and 
othe 
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J. Concerning the bringing of cattle mnto England. 

II. Buying and ſelling of catilr. 

II. Stealing, killing, or matnung of cattle. 

IV. Profubiting the mportation of hides, Itius, or other parts 
of cattle, to 1 8 8 


: f Concerning * bringing of cattle into En gland. 


Y the 5 G. 3. c. 43. Beftials may be freely Cattle of 
imported from the iſle of Man. the ifle of Man. 


WW. — _”” — d iP. 4 > . * 


2. By the ſixth article of ther union, no Scotch cate Scetch cattle.- 
| tle carried into England, ſhall be liable to an 
other duties, than thoſe to which cattle of DNS | are liable. 45 An. 
c. 8. 

3 By the 5 G. 3. c. 10. ; which was of temporary rio ti. 
continuance, but by the 16 G. 3. c. 8. made per- 
| petual, all ſorts of ae may be imported _ Irelen? duty 
free. | 


| : JI. Buying and ſelling of cattle. 


| No perſon ſhall buy any ox, fer, 1 cow, Nene cal! 
heifer, or calf, and fell the ſame again alive in buy ond ſell 

| WW the ſame bet or fair; on pain of forfeiting in the ſame 

| double value, half to the king, and half to him mar let. A 

who ſhall ſue. 3 & 4 Ed. 6. c. 19. 3 C. c. 4. f. 
7.8. And the ſaid act of 3 & 4 Ed. 6. c. 19. is not repealed by 
the 12 G. 3. c. 71. which repeals the general foreſtalling, in- 
groſſing, and regrating act of 5 & 6 Ed. 6. c. 14. and other ſub- 
ſequent acts e the ſame 3 1 but hath no reference to any pre- 
Nang act. ST e | 


IL. Stealing, killing, or maining of cattle. 


1. B the 22 & 23 C. 2. c. 7. if any perſon Killing or 
hall in the night time maliciouſly, unlawfully, wounding in * 
and willingly &:/! or d-/iroy any horſes, ſheep, or the Con - 
her cattle, he ſhall be guilty of Ong s but 1 


. , 494 
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wit out £45. 
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without corruption of blood, or loſs of dower : But to avoid jugs. 
ment of death, or execution thereupon, he may chuſe to & 
tranſported to ſome of the plantations, to be mentioned 1n the judg. 
ment, for ſeven years. J)) rn oor 
And if any perſon ſhall in the night time maliciouſly, unlayfyll;, 
32 3 and willingly maim, wound, or otherwife hurt * any horſes, ſheep, 
or other cattle, whereby the ſame ſhall not be killed or utterly ge. 
troyed ; he ſhall forfeit treble damages, by action of treſpaſs, ot 
upon the caſe: . „ 
And three juſtices (1 Q,) may inquire by a jury and witneſſes; ang 
may iſſue warrants for ſummoning jurors, and for apprehending per. 
ſons ſuſpected, and take their examinations; and cauſe witneſſes 
to come before them to give information on oath, ſo as no perſon to 
be examined ſhall be proceeded againſt, for any offence concernin 
which he is examined as a witneſs, and ſhall make a true diſco. 
very: and if ſuch witneſs, being ſummoned, refuſe to appear, they 
may commit him till he ſubmit to be examined on oath, 
„„ 2. And by the 14 G. 2. c. 6. and 15 G. 2. c, 
Stealing or 34. It any perſon ſhall felonjouſſy drive away, or 
Killing with in- in any other manner feloniouſly ſteal any ox, bull, 
tent to ſteal; cov, calf, ſteer, bullock, heifer, ſheep, er lamb; 
10l. reward. or {hall wilfully kill any ox, bull, cow, calf, ſteer, 
— bullock, heifer, ſheep, or lamb, with a felo- 
nious intent to ſteal the whole carcaſs, or any part thereof; or ſtall 
aſſiſt or aid in committing any ſuch offence, he ſhall be guilty of 
felony without benefit of clergy. e oe 
And every perſon who ſhall apprehend and proſecute to convic- 
tion any offender ſhall have 10l. reward. In order to which he 
ſhall have a certificate ſigned by the judge, before the end of the 
aſſizes, certifying the conviction, and where the offence was com- 
mitted, and that ſuch offender was apprehended and proſecuted by 
the perſon claiming the reward; and if there are ſeveral claimants, 
the judge ſhall in the ſaid certificate direct what ſhare ſhall be paid 
to each claimant. Which certificate being tendered to the ſheriff, 
he ſhall within a month pay the ſame without deduction; on pain 
of torfeiting double, with treble coſts. The ſame to be allowed in 
his accounts, or to be paid to him out of the treaſury. _ 
„5 23. And by the 9 G. c. 22. commonly called the 
Killing or Black Act, which is inſerted at large under the 
wounding by the title of that name, If any perſon ſhall unlawtully 
Black att. and maliciouſly kill, maim, or wound any cat- 
| tle, he ſhall be guilty of telony without benefit ol 
elergy ; but without corruption of blood. oo 
And the hundred ſhall be aniwerable for the damages, not ex- 
Ceœeding 200]: F 8 1 'D 
And if any perſon ſhall apprehend, or cauſe to be convicted, an) 
offender, and ſhall be killed, or wounded, fo as to loſe an eye el 
the uſe of any limb, in endeavouring to apprehend: or ſecure him: 
on proof thereot at the ſeſſions, and on certificate ny” Y 
| | | | thences 
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Alſo, the juſtices of the peace may deliver or What things 


- any certiorari. Dalt. c. 195. 


THY LH 


thence, the ſheriff ſhall e within thirty days pay to the perſon inti-*324 
ed the ſum of Jol, to be repaid to him out of the treafury. 


I, Prohubiting the importation of hides, ſkins, or other parts 
5 , katile, to prevent infecliumm.. 


It ſhall be lawful for the king, his heirs or ſucceſſors, as often as 
he or they ſhall find it neceſſary, by proclamation with the advice of 
his privy council, or by his order in council, to be publiſhed in the 
Linden Gazette, to prohibit generally, or from any particular coun- 
try or countries, the importation of any hides or ſkins, horns or 
hoofs, or any other part of any cattle or beaſt, into Great Britain 
or Ireland, for ſuch time, and under ſuch rules, orders and regula- 
tions, as he or they by the advice aforeſaid ſhall judge moſt expe- 
dient and effectual to prevent any contagious diſtemper from being 


brought into theſe kingdoms. 9 G. 3. c. 39. 


e 


A Certiorari is an original writ, iſſuing out of Certiorari, 
the court of chancery, or the king's bench, wwha?. 
directed in the king's name to the judges or oft= 
cers of inferior courts, commanding them to certih or to return 
the records of a cauſe depending beiore them, to the end the par- 
ty may have the more ſure and ſpeedy juſt:ce, before the king or 


ſuch juſtices as he thall aſſign to determine the cauſe. 1 Bac. Ar. 
Certior. A. TO i ow 
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ſend into the king's bench, indictments found be- may be certified 
fore them, or recognizances of the peace taken i7bout a wwrit 
before them, or force recorded by them, without of certiorari. 


Concerning which writ of certiorari, it is here ſhewn. 11 


J. In what caſes it is grantable. ö 1 
II. Hiw to be granted and allowed. WW 
Ul. The effeft of it. W 26h = 


IW. The return of ft. 82 = = 
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1. In what caſes it is grantable. 


tn c 1. A certiorari lies in all judicial proceedingz, 
where a writ of in which a writ of error does not lie; and it iz; 
#326 error li-s not. conſequence of all * inferior juriſdictions erefed 


: by act of parliament to have their proceeding; 
returnable in the king's bench. L. Raym. 469, 580. | 
3 2. And therefore a certiorari lies to juſtices of 
Where not the peace, even in ſuch caſes which they are em. 
ſpecially prohi- powered by ſtatute finally to hear and determine; 
bited by ſtatute. and the ſuperintendency of the court of king's 
bench is not taken away without expreſs words, 
2 Haw. 286. _ EO | | 8 
3. But it ſeems agreed, that a certiorari ſhall 
Aſter convic- never be granted to remove an indictment after a 
tion. | _ conviction, unleſs for ſome ſpecial cauſe ; as where 
the judge below is doubtful what judgment to 
iir ons . 1 
And, E. 18 G. 2. E. and N:chidlls. An indictment was removed 
into the court of king's bench by certiorari, after conviction, and 
before judgment. Upon which a doubt aroſe, what the court 
could do, the certiorari betng brought before judgment ; and this 
court not being apprized of the circumſtances of the offence, 
could not tell what judgment to give: And in Carth. 6. it is faid, 
they cannot give judgment. A rule therefore was made to ſhey 
cauſe why the certiorari ſhould not be quaſhed, ſo as to remit it 
back to the ſeſſions; which was attcrwards made abſolute. yr. 
L227: : Se: | | | | „ 
Ang in the caſe of the Niyg againſt Gwynne and others, H. 32 
G. 2. The court (on a defended mction) granted a Procedendo, at 
the inſtance of the deiendants, upon an indictment for an affauk 
at the quarter ſeſſions at Brecen, removed into the king's bench by 
certiorari 3 becauſe the certiorari had not iſſued till after the de- 
fendants had confeſſed the aſſault below; though the conviction 
was not after a trial, and though ſeveral of the juſtices were ſworn 
to he near relations of Mr. Gwynze one of the defendants, namely, 
his father, two een. 900 an uncle. Burrow, Mansfield. 749. 
Af. mn, 4. Ao, it ſeems a good objeRtion againſt the 
After ifjue glanting a n iS Hed in the 


” _ &. | 1 | 
122 5 . court below, and a venire awarded for the trial of 
Where the | 5+ It hath been adjudged, that wherever a ce! 
1 tiorari is by law grantable for an indiQment, the 
| court is bound of rig Lg inſtinee 
Friebe n den t is bound of right to award it at the inſtan 


grant it. 3 ke? 1 
8 ſuit of the king, and he has a prerogative of ſuing 
Ee in 


of the proſecutor, becauſe every indictment is the 
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CERTIORARI 


in what court he pleaſes. But it ſeems to be agreed that it is left 
to the diſcretion of the court, either to grant or deny it at the 
prayer of the defendant. 2 Haw. 287. Burr. Mantf. 2456. 

M. 28 G. 3. K. v. Eaton. Baldwin moved for a certiorari to re- | 
move a conviction by a juſtice on the 16 G. 3. c. 30. to prevent 326 
the ſtealing of deer. Erſtine objected, firſt, that no certiorari lay; 
for by the 23d ſection it is enacted, that no conviction or judgment 
ſhould be removed by cerſiorari.— But the court were of opinion, 
that the reſult of the ſeveral proviſions in the act was, that the 
defendant had an option, either to remove the proceedings from 
before the juſtice convicting by certiorari, or to app al to the ſeſſi- 
ons; that if he had adopted the latter mode, the certierari would 
have been barred, but not in the former caſe.—£rſkine then object- 
ed that the defendant ought to lay a ground by athdavit hefore the 
court granted a certiorari, as that the juſtice convicted had exceed- 
ed his juriſdiction, or had not examined the defendant's witneſſes, 
or the like; for if every defendant were at liberty to remove a con- 
viction of courſe, this great inconvenience would reſult from it, 
that every conviction before a juſtice would be removed by certiorari 
into this court merely to delay the ſentence, and the magiſtrate 
who had only done his duty, would be put to great vexation and 
expence z and he cited K. v. Abbott. Dougl. 534. —-Baldwin in an- 
ſwer ſaid, that the practice of the court had always been to grant a 
certiorari of courſe upon the application of either party.—BÞull-r J. 
The language of the court has always been, that the king has a 
right to remove. proceedings by certiorari of courſe ; but that 
where a defendant makes an application of this fort, he muſt al- 
ways lay a ground for it before the court. Lord Mansfield has laid 
down this diſtinction again and again, that on the part of the 
crown it is a matter of courſe for the court to grant it, but not ſo 
on the part of the defendant. Now if it be not a matter of courſe 
to grant ſuch an application as this, it can only be obtained by 
laying a ground by affidavit : a ſlight ground indeed may be ſuffi- 
cient, but there muſt be ſome, or elſe what is the conſequence ? 
we ſhould have to decide upon every conviction in the kingdom, 
which would be removed into this court. The two other judges 
n. WW concurred. Caf. by Durnf. and Eaſt. v. 2. 8g. © 
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1 6. And it ſeems that the court will not ordina- Mot for bei- 
In nily, at the prayer of the defendant, grant a cer- nous crimes. 
tiorari for the removal of an indictment of perjury, 95 


or forgery, or other heinous miſdemeanor; for ſuch crimes de- 
ſrve all poſſible diſcountenance, and the certiorari might delay, if 
not wholly diſcourage the proſecution. 2 Haw. 267; ws | 
Þ But in extraordinary circumſtances the court will ſometimes diſ- 
penie with this rule. As in the caſe of K. & Fawle, M. 13 G. The 
court granted a certiorari to remove an indictment for felony found = 
at the quarter-ſeſſions, upon * affidavits that the defendant could F 327 
not on r Ei trial there. 25 Royn. 1452. 3 8 1 1 | 


Nm 5 . II. How 


CELERY TORE RL 


Z. Huus to be gramied and ale 


Wow vs be 1. on indifiment on preſentment: By the W., 


anted on in- II. and 8&9 W. c. 33. it is enacted, that « f 
* or pre- cc term time, no writ of certiorari, at the proſe. 
 fentment. „ eutien of any party indiQed, ſhall be granted 

“ out of the king's hench, to remove any in. 
e ditment or preſentment of treſpaſs or miſdemeanor, before trig] 
had, from before the juſtices in ſeſſions ; unleis ſueh e PHOr 0 
ec ſhall be awarded upon motion of eounſel, and by rule ot coun 
& made for the granting thereof, 

« But in the vacation, writs of eiorori may be granted by y any 
* juſtice of the king's bench; whoſe name ſhall he indorſed on the 
cc writ, and alſo the name of the perſon at whoſe inſtance it is 
ce granted. 

& And all the parties ;ndited, proſeeuting ſueh certiorari ſhall, 


e before the allowance thereof, find two ſufficient manucaptors, 


«© who ſhall enter into a recognizance before a juſtice of the 
<& king's bench (who ſhall indorſe the ſame on the writ), or be. 


4 fore a Juſtice of the peace of the county or place, in the ſum of 


£4 aol, with condition, at the return of the writ, to appear and 
ec plead to the ſaid indictment or preſentment, in the ſaid court of 
«© king's bench, and at his own coſts and charges to cauſe and pro- 


«© cure the e that ſnall be joined thereupon, or any plea relat. 


«© ing thereunto, to be tried at the next afſizes for the county 
«© wherein the indictment or preſentment was found, after ſuch 


* certiorari thall be returned, or the next term if in London, Weſt 
« nailer, or Middleſ x, unleſs the court ſhall appoint another 


«© time, and it fo, then at ſuch other time; and to give due notice 
« of ſuch trial, to the proſecutor or his clerk in court; and alſo 


„ that the party Proſecuting the writ of certiorari, ſhall appear 
1 from day to day, in the faid court of king's beneh, and not des 
part until he ſhall be diſcharged by the eourt. 


& And the laid recognizance ſhail be certified into the bi 


Fr beneh, with the certiorari and inditment, to be there filed, 
« and the name of the proſecutor (if he ſhall be the party prieved), 


© or ſome publick officer, ſhall be indoricd on the ind1iAment. 

« And if the defendant proſccuting the writ of certiorori, be 
4 convicted of the offence for which he was indicted, then tne 
«© eourt of king's bench ſhull give reaſonable coſts to the proſecu- 
6 tor, if he be the party grieved or injured, or be a juſtice, con- 
*£ ftable, or other eivil officer, who proſeeutes on aecount of any 
ve thing that concerned bim as officer, to be taxrd according t0 


<* the courſe of the ſaid eourt, who ſhall, for the recovery hw 
| 66 wit in 


that the recognizance ſhould be diſcharged. Unto which it was 


Was e upon the indi ment. It was anſwered, That this is 


e ro 4A 


„within ten days after Jen, and refufal of payment, on * 328 
« oath, have an attachment awarded; and the recognizance not 
« to be diſcharged till the coſts are paid. 

„Hut if the perſon procuring the eertiorart, being the defend- 
« ant, ſhall not, betore allowance thereof, procure ſuch manueap- 
« tors to be bound as aforeſaid, the juſtices may proceed to the 
« trial of the indictment in ſeſſions, notwithſtanding the writ ol 
« certiorari delivered.“ : 

At the proſecution of any party india 41 This extends only to oer- 
tiorari 's procured by perfons indicted from wkence it follows, that 
thoſe which are procured by the proſecutor of an indictment, re- 
main as they were at common law. 2 Haw. 292. 

To be tried at the next afſizes| But the recognizance ſhall not be 
forfeited, unleſs the proſecutor give rules according to the courte of 
the court. 2 Haw. 293. 

Reaſonable coſts] The maſter of the crown office, in taxing the 
eoſts, ought onſy to conſider thoſe which are e LO the cer- 
tiorari. 2 Haw. 292. 

To the proſecutor, if he be the yarty grieved or injured] M. 20 G. 
2. K. and Ingl-ton. The defendant was indicted for attempting to 
ſet fire to the houſe of one Iſton in York, and the indictment alſo 
charged that the defendant ſolicited Ma on, one of the proſecutors, 
to help to ſet fire to the houſe. Man and one Glenton informed 
the mayor of York of this, who bound Maſon and Glenton over to 
proſecute the defendant. The ſaid defendint removed the indic- 
ment by certiorari into the court of king's bench, and was there- 
upon convicted and fined. On payment of the fine, it was moved 
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objected, that the defendant was oliced, hefore the diſcharge 
thereof, to pay the coſts of the proſecutors. But by the court, this 
caſe is not within the ac, for the act extends only to officers and 
perſons really injured, which neither Gn nor Maſon are, for 
there was no damage done to the houſe, but only intended to be 
done, nor are either of them officers. And the recognizance was 
aiſcharged. 1 Wilſen. 139. 

In a like caſe, M. 30 G. 2. K. md Smith. 1 was moved, ahi 
before the recognizance ſnould be diſcharged, the proſecutor ſhould 
have his coſts, "The objection was that no name of any perſon, as 
being either the party grieved or injured, or a public civil officer, 


> r 
I 2 28 

5 

— n 7 — 1 — 


not * neceſſary in order to giving coſts; that to this purpoſe it is“ 329 8 
aificient, if the proſecutor a ually be a civil officer, and of that in 8 
the preſent caſe there was an affidavit: and the act does not ay, 2 
that the proſecutor ſhall not have his coſts, unleſs his name be inn 1 


dorſed. By the court; it is enough, if it be proved that the proſe- 
eutor was ſuch officer, and here it is proved by affidavit. And it 
Was ruled, that the proſecutor ſhould have his coſts, before the re- 
e ſhould be diſcharged. Burrow. 1 5 54. 7 


CERTIOR ARX I. 


Aſay proceed to the trial] Nevertheleſs they muſt make a return 
to the certiorari, otherwiſe they will be in contempt to the court; 
for all writs muſt be obeyed, unleſs good cauſe be ſhewn to the 
contrary 5 and the proper way of ſhewing it, is to return it. 2 


Lato. 292. | | „ 
2. On a convidtion or order By the 13 G. 2. 
Illu tobe ci. 18. it is enacted, that „ no certiorari ſhall he 
granted on an granted, to remove any conviction, judgment, 
ei der or con- * order, or other proceedings, before any juſtice 
viclion. of the peace, or the general or quarter ſeſſions, 


© unleſs it be applied for in fix calendar month; 


after ſuch proceedings had or made, and unleſs it be dul 


de proved upon oath, that the party ſuing forth the ſame, hath 
given ſix days notice thereof in writing, to the juſtice or juſtices, 
or two of them (if ſo many there be), before whom ſuch pro. 
« ceedings have been, to the end that ſuch juſtices, or the partie 
therein concerned, may ſhew cauſe if they ſo think fit, againſt 


„ 1{luing the cerliorari.“ 


judgment or order ſhall have been given or made, or before a 


And by 5 G. 2. c. 19. * No ſuch certiorari ſhall be allowed, 


to remove any ſuch judgment or order, unleſs the party proſe. 


% cuting the certiorari, before the allowance thereof, enter into 4 
s recognizance, with ſufficient ſureties, before a juſtice of the 
« county or place, or before the juſtices at ſeſſions where ſuch 


EE. juſtice of the king's bench, in Fol, with condition to proſecute 


e ful delay, and to pay thy party in whole favour the judgment or 
« order was made, within a month after the ſame ſhall be con- 
„ firmed, his full coſts to be taxed according to the courle of the 


« the fame at his own coſts and charges with effect, without wil- 


cc court where ſuch confirmation ſhall be. And if he ſhall not en- 
c ter into ſuch recognizance, or ſhall not perform the conditions, 


the juſtices may procecd and make fuch further order tor the be- 


330 


«« nefit of the party for whom the judgment ſhall be given, in ſuch 
% manner as if no certiorari had been granted. : | 


The ſaid recognizance to be certitzed into the king's bench, 
6 and there filed, with the certiorari and order or judgment te- 


© moved thereby. 


* And if the order or judgment ſhall he confirmed by the 
„court, the perſon intitled to the coſts, for the recovery thereof, 
within ten days aſter demand made, upon oath of ſuch demand 
« and rcfulal of payment, ſhall have an attachment granted for 


« the contempt ; and the recognizance not to be diſcharged till the 
© colts are paid and the order complied with.” 
E. 1 An. A rule was made in the court of king's bench, that 


no cettiorari ſhould be granted to remove orders of juſtices, from 


which the law has given an appeal to the ſeſſions, before the mat- 


ter be determined on the appeal, becauſe it hinders the privilege of 


appealing 3 and that if any order be removed before appeal, it 


Mou'd be ſent down again: but if che time of appeal be expire 


CERTI ORARTL 


that caſe is not within the rule: by Holt Ch, J— But afterwards 
M. 4 An. in the caſe of Shellington, it was held, that advantage 
muſt be taken of this rule upon the motion to file the order; tor 
that after it is filed it is too late. 1 Salk. 147. A 

But in the caſe of the borough of Warwick, M. 8 G. 2. There 
was an appeal from a poor rate; and the ſeſſions made an order 
that the churchwardens ſhould produce the books at an adjourned 


day; before which, a certiorari was brought to remove that order: 


And it was held to lie, though the appeal was depending ; elte the 
order muſt be obeyed before the validity of it can be determined. 
It was alſo held that an appointment of overſeers may be removed 
before an appeal to the ſeſſions; for the rule laid down in 1 S/s. 


147. extends only to the caſe where there is a limited time for ap- 


pealing, as to the next quarter ſeſſions; but the ſtatute of the 43 
El. c. 2. is not ſo reſtrained: and conſequently it can never be ſaid, 
that the time for appealing is out. And if the appeal from an ap- 
pointment is lodged, there can be no certiorari, till the ſeſſions 
hath made a determination; and a certiorart brought, pending 
ich appeal, ſhall be ſuperſeded. ' S/r. 99. 


III. The Heel of it. 


1. Aſter a certiorari is allowed by the inferior 


Subſequent 
court, it makes all the ſubſequent proceedings on proceedings 
the record that is removed by it erroneous. 2 void. 
Haw. 293. e „% oo | ; | 
2. But it hath been adjudged, that if a certio- Except where 


rar! for the removal of an indictment before juſ- 
tices of the peace be not delivered, before the jury 
be ſworn for the trial of it, the juſtices may pro- 
ceed. 2 Haw. 294. 3% 
3. And the juſtices may ſet a fine to compleat 
their judgment, after a certiorari delivered. L. 
Mm, 131 33 B ; 
4. A certiorari removes all things done he- 
tween the teſte and return, L. Raym. B35, 


the jury is 
ſtuorn. 


And after 
judgment. 


aſter the teſte 
of it. 


5. A certiorari removes the record itſelf out of 
the inferior court : and therefore if it remove the 
record againſt a principal, the acceſſary cannot 
there be tried. 2 Haw. 325. —- 
6. And if the defendant be convicted of a capi- 
tal offence, the perion of the defendant muſt be re- 
moved by habeas corpus, in order to be preſent in 
court, if he will move in arreſt of judgment. And 
rein the caſe of a conviction differs from that of 


record itſelf. 


In whet caſe 


defendant fhall 


be removed. 


Removes the 


the perſon of the 


a ſpecial 


Removes all * 
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CERTIORARI 


2 ſpecial verdict; where the preſumption of innocence may he 


ſuppoſed to continue, and therefore the perional preſence of the 4 
detendant in that caſe is not neceſſary at the argument of it. Bye. 8 
r0vu. Mansfield. 930. K. and Spragg. H. 33 G. 2. * 
e 7. It hath been holden, that a certiorari for 
How far if the removal of a recognizance for the good hehg. 
futerſedes the viour, or an appearance at ſeſſions, will ſuper. ” 
obligation of a ſede the obligation of it: but this would be highly * 
recognizance. inconvenient, and the contrary ſeems to be ſup. 1 
5 | ported by the better authority. 2 Haw. 292. M 
Caſe where it 8. If a ſuper ſedeas come out of a ſuperior court, 
rs awarded to the juſtices, they ought to ſurceaſe, altho' the 
ogainſl law. fuperſedeas be awarded againſt law; for they ate 
not to diſpute the command of a ſuperior court, 
which is a warrant to them. Crom. 129. | 
Me 
Ir. The return of it. 0 
Return of the 1. Every return of a certiorari ought to be unde: V 
eertiorari. ſeal. 2 Haw. 294. CORES i 
| TL | 171 
2. And altho' the cos rotulorum keep the records, yet muſt the te 
quſtices, to whom it is directed, return the certiorari z and there- C9 


ore if it is directed to the juſtices of the peace, and the clerk of 
the peace only return it, nothing 1s thereby removed. 2 Haw, 


. CV 5 to 
3. The certiorari may be ſometimes to remove and ſend up the hi 
record itſelf, and ſometimes but only the tenor of the record (as the th 
words therein be), and it muſt be obeyed accordingly, Lalt. c. — 
195. 2 Haw. 295. 5 5 5 1 
4. A return was in paper, (and not upon parchment); and for T 
that reaſon was held by the court not good. 1 Barnardiſt. 113. {c 
H. 2 G. 2. K. and the inhabitants of Darlington. 5 ti 


5. Upon a certiorari to remove an indictment of a riot, or for- 
cible entry, or the hke, the return muſt have theſe words, as alſo to 
bear and determine divers felonies, &. according to the commiſſion 
ao for if the return mentions only * that they are juſtices of the peace, 
9® without ſuch words, the return is inſufficient. Dale. c. 195. 
6. If the perſon to whom a certiorari is directed, do make a falſe 
return, yet the court will not ſtay filing it on affidavit of its being 
falſe, except in public caſes, as in caſes of commifHioners of ſewers, 
or for not repairing highways, or for ſome ſuch ſpecial cauſes ; be- 
cauſe the remedy tor a falſe return is either an action on the ca- 
at the ſuit of the party grieved, or an information at the lun 
of the king Dali. c. 195. N 


d) 


* 


© 


7. lt 


CERTITORIARNT 


J. If the perſon to whom the certiorari is directed, do not make 
a return, then an alias, that is, a ſecond writ; then a pluries, that 


is, a third writ, or cauſam nobis ſignifices, ſhall be awarded, and 
then an attachment. Crom. 116. 
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Beſides theſe general rules, in common to all certiorari's, there 
are many times ſpecial directions about granting and allowing or 
not allowing them, in particular caſes, which are treated of under 

2 their reſpective titles; ſuch as highways, N ithes,, {[wearings 

and many others. 


ge 
Fr $ — 
2 


The return of a certiorari may be thus : 
1 F wy on the backſide of the writ indorſe theſe or the like words: 


The execution of 1610 writ appears in a Ae to the ſame writ an- 
next d. | 


And that ſchedule may be thus, on a piece of parchment by it- 
ſelf, and filed to the writ : _ 
er W | Sir Philip Muſgrave, 3 one 2 of the Keepers 
| of the peace and juſtices of our lord the king, aſ- 
hened to keep the peace within the ſaid county, and allo to hear and de- 
16 termine divers felonies, treſpaſſes, and other miſdemeanirs in the fame 
e county committed, by virtue of this writ to me delivered, do under my 
of ſeal certify unto his majeſty in his court of. king” bench, the indictment 
v, of which mention is made in the ſam? writ, together with all matters 
touching the ſame indiftment. In witneſs whereof I the ſaid Sir P. Ml. 
0 have to theſe preſents ſet my feal. Given at in the ſaid county, 
6 66e — day of . — in the. ear of the reign of 


a Then take the record of the indiament, and cloſe it within the 
d ſchedule, and ſeal and ſend them f both together with the cer- 
tiorart, | 


5 Challenge. See Furors. * 33 
„ 3 Champerty. See Maintenance. 
Chance medley. See Hanicide. 


% 


Df A Oe | Nn 1 HEA 


— — — 


236 
1 
£5 
3 
% 7 
* 
1 
I 
48 
* 
bn 
Kg 
v7 
es 
* 
. 4 F * 
4 * 
1 1 

1 

* * 

4 i 
* 

- 2% BW 

> 

__» a: 
: by # 

* I '% 

4 e 
v S 
1 44 of 
— 
—* of 2 
1 
* 4 of 4 
_- 1 
: 7 RY 
* - 1 

- 

„ ww” 

K « . 

* 3 
4 : - T8 

"82 _ 
»S '# _ 

r 
4 
—— 2 1 A 
1 "0 
e 1 
1 

1 
+ '- = * 
3 1 

"LY * 
1 — 
24 - = 
* 4 v8 
7 . £8 
1 Rs. 
0 ul \ 

* 7 2 9 
1 E 
3 . 
+»; 5 I 
e ba A) 

4 4 4 9 

=” 0 

: . 3:38 
= 33 
+. _ 

Ts bo} 
— + T þ 
E. 1 
5 * L * 
% 25 8 
1 3 

— 

. [Ty 01 

, = 

: __: 

Ss \ * 

* fu” 

. E 

l 1 
9 2 

is = / +4 A 

«78 _ 
BY | 1 7 
21 9 
5 * 

: \< 
3 7 
„ „ 
TT 
q - 

i - 3g 
__, 1 El 
1 

: $3 + 
(5 be * 
_— 

1 * 7 ou 
45 4 
„ 
r 
AM T4 
x 

74 4 

1 
1 2 
N M2) 

4 & 
© 2 a 

_— Cp 

4 Wy 
u&Y 20 
14 2 

7 a7 
J 

1 I 

1 

-. = 
_ , 
1 WY 

, 18 

9 | 
— 4 * 7 by 

| at C 

17 3 
* 5 + 

1 53m8 5 = 

_ ,14 FS 
EE + 
„ 4 
_, FS 
* 7 y 

1 
T3 1 
222% +1 

4 1 1 
"oh 4 __ L 
ld + 3330 
: ts 
wits j 
4; pit 
if -M ' 

9 * 

. + 
i: ey. 

Kot oe 

wb SY "7 

$3 26 
1 4 4 
iris 2 

it BY - 

7 p N I 
«IT 
"7: 77% 
A Is 7 
7 * 
1 q _ 
. $851 
IF = 
N. i MA 

. * 
y ie uw 
— "$3 

* 7 $4 q 
2+ > 

% UW * 

*. £188 a 
? "FRY 

_ 2 a 
—_—_— 7. 
i * 

r 

*F A 1.8 

1 1 

+4 > F3 

1 2 
r 
e i 
« = 
1 " 28 
13% L + 

> 4 1 * 4 
if — 4 

4-4 * - 

r 

PMs th - by 1"; 
* of - 2:20. 

* 0 7 1 2 
vg 1 

r 
„ 

{ $ vi. 
164k 187 

2 1 

hos : 1 

— 
V7 

* ' Rx 

EW 3B 

„ 
1 

\ N ＋ * 4 — 
+ = 
SS. 7598 N 4 
TT 

{+ -  - 
_* q 
r 

4 JI 4 

. 
"£2. 

2 1 

— 

- 1 2 "= 
1 

2 4 

1 

1 0 

$3. 
' "> 4 

1 

n 

r 

. 3 Th 4 1 
4 1.2 » 

i 2 "= V 

> I 5 
1 Fe 
4 7 

55 

"41 

„ 
79 1 

a 1 

I. 
..- "= 

0's 5 
-- 1:58 
: R 
1 = 
+ 
4 * . 1 

: * 

- 1 
1 

3 1 
ä 
Y 1 
17 — (a 

... "I 

: 24 PR 
+242. 1 

1 "i , "Io i 

4. 
* 1 

II. 9 1 af 

.v 55 is 75 
£3 v3.4 
++ Foy * 

Ari N. 
1 + «pp \ 
1 
Wt 3 % 
1 

— 

£34 Er 

1778 

„ x 
» i ot N 
*. 7 

. 9 

7 1 

£6 : 

: . 

1 '% , 1/4 7 
', += 
1 : = 
183 8 1 

1 y 

1 L 4 

1 

4 = \ 

Do 

7 

bY 24 * 

x 2" 

1 5 

9 1 i 

1 4 
1 ＋ 1 
its 1 
* 

. 7 f 

4 


| | ſpec 
1 CHEST ob 
| F cheats puniſhable by publick proſecution, there are two indi 
14 | 5 moſt 
N J. By the common law. Whe 
0 JI. By flatute. wh 
|. | | lons 
. 5 : + | cour 
If J. By the common law. : ſon, 
Fi | nels 
bi 1. Cheats which are puniſhable by the common law, may in ge- it he 
bs neral be deſcribed to be deceitful practices, in defrauding or en- mull 
[4 deavouring to defraud another of his known right, by means of and 
I ſome artful device, contrary to the plain rules of common honeſty; or U 
1 as by playing with falſe dice; or by cauſing an illiterate perſon to conſ 
F execute a deed to his prejudice, by reading it over to him in words and 
. different from thoſe in which it was written; or by perſuading a _ 
in woman to execute writings to another, as her truſtee, upon an in- preſe 
tended marriage, which in truth contained no ſuch thing, but only weig 

2 warrant of attorney to confeſs a judgment; or by ſupprefling a a 

will, and ſuch like. 1 Haw. 188. : . ee 


2. It ſeemeth to be the better opinion, that the deceitful receiv- |t is 


ing of money from one man, to another's uſe, upon a falſe pre- form 
tence of having a meſſage and order to that purpoſe, is not puniſh- horſe 
able by a criminal proſecution, becauſe it is accompanied with no more 
manner of artful contrivance, but wholly depends on a bare naked 5 pf 
lie; and it is ſaid to be needleſs to provide ſevere laws for ſuch miſ- 1 
chiefs, againſt which common prudence and caution may be a ſut- SOA 
ficient ſecurity. 1 Haw. 188. er indi 
3. A perſon for a counterfeit paſs, was adjudged to the pillory, the 1 
and fined. Dalt. c. 32. | RY | DIY anger 
c 


4. On an indiQment againſt the defendant, a miller, for chang- 
ing corn delivered to him to be ground, and giving bad corn in- 
ſtead of it, it was moved to quaſh the ſame, becauſe it is only 2 Pur 

„ „private cheat, and not of a publick nature. It was anſwered, 
334 that being a cheat in the“ way of trade, it concerned the publick, 
and therefore was indiftable. And the court unanimouſly agreed 
not toquaſh it. T. 16G. 2. K. and Wag. 1 Seſſ. C. 217 

5. A perſon falſely pretending that he had power to diſcharge 
ſoldiers, took money of a ſoldier to diſcharge him; and being in- : 
diged for the ſame, the court held the inditment to be good ful 
I. 3 C. Serleſtcad's caſe. I Latch. 202. e 

6. As there are frauds which may be relieved eivilly, and noi 

puniſhed criminally (with the complaints whereof the courts oj 

equity do generally abound) ; fo there are other frauds, 9 uy 
| e pecl 


| upon the perſon he was dealing with, in delivering him a leſs 


| another man's name; and ſhall be convicted thereof, by examina- 
tion of witneſſes, or confeſſion, at the atlizes or {eihions, or by ac- 


8 


ſpecial caſe may not be helped civilly, and yet ſhall be puniſhed 
criminally: Thus if a minor goes about the town, and pretending 
to be of age, defrauds many perſons by taking credit for conſidera- 
ble quantities of goods, and then inſiſts on his non- age; the per- 
ſons injured cannot recover the value of their goods, but they may 


—_— + nor gy OTE 7 een IGG 005 AS — — 
d ee — ag, — — — 
i ee . * 
n = . r * 3 . LAGER. 5 — 2 
i" . A 9 — — 2 * 5 — * ; 5 
f — — 6 - * — 1 12 Nn N Y 
2 73 14 2 2 rg ., i REY *, ne; 8 . ' Fig 24 2 — 2 
— . bs 2 ? — 2 CES : . re 2 2 * 8 - * 
3 OI Bs eat —— — &,.- 2 — r r. 2 9 E * - 
7 2. S ce "I r - If 7 15 — ; - 2 
PIs os 2 N e er da © ge wx 


indi and puniſh him for a common cheat. Harl. 100. | $ 

J. Finally, the diſtinction which, as it ſeemeth, will ſolve al- i 
moſt all caſes of this kind, was taken in the caſe of K. and 7 
WWheatly, H. 1 G. 3. The defendant was indicted and convicted 1 j 
for ſelling beer ſhort of the due and juſt meaſure, to wit, 16 gal- 9 
ons as and for 18. It was moved in arreſt of judgment. And by the 1 
court, This is only an inconvenience and injury to a private per- 1 
ſon, ariſing from that private perſon's own negligence and careleſſ- 8 
neſs in not meaſuring the liquor, upon receiving it, to ſee whether vl 
it held out the juſt meaſure or not. Offences that are indictable 9 
mult be ſuch as affect the publick. As if a man uſes falſe weights F 
and meaſures, and ſells by them to all or to many of his cuſtomers, 4 
or uſes them in the general courſe of his dealing; ſo if there is a 1 


conſpiracy to cheat: For theſe are deceptions that common care 
and prudence are not ſufficient to guard againſt. Theſe are much 
more than pri vate injuries; they are publick offences. But in the 
preſent caſe, it is a mere private impoſition or deception. No falſe 
weights or meaſures are uſed; no conſpiracy: Only an impoſition 


ws 
r y 
* ä . 40 1 > N 
S e as 
. 
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Caen - 1 


quantity inſtead of a greater; which the other careleſsly accepted. 
lt is only a non- performance of his contract; for which non- per- 
formance he may bring his action. So, the ſelling an unſound 
horſe for a ſound one, is not indiQable : The buyer ſhould be 
more upon his guard. And the diſtinction which was laid down, 
as proper to be attended to in all caſes of this kind, is this: That, | "8 
in ſuch impoſitions or deceits * where common prudence may 335 + 
guard perſons againſt their ſuffering from them, the offence is not | —_ 
indicable, but the party is left to his civil remedy for the redreſs of 
the injury that has been done to him; but where falſe weights and 
meaſures are uſed, or falle tokens produced, or ſuch method taxen 
to cheat and deceive, as people cannot by any ordinary care or 
prudence be guarded againſt, there it is an offence indictable. 
Purrow. Mansfield. 1125. Blackſt. Rep. 273. 


11. By flatute. 


1. By the 33 H. 8. c. 1. If any perſon ſhall falſely and deceit- 
fully obtain, or get into bis bands or folſeſſion any money, goods, 
chattels, jewels, or other things, of any other perſon, by colour 
and means of any falſe privy token, or counterfeit letter made in 


Nn tion 


* 


C 1-8 48: T5 


tion in any court of record ; he ſhall have ſuch puniſnment by im. 


priſonment, pillory, or other corpore] pain (except death), as the 1 
court ſhall appoint. Saving to the party grieved ſuch remedy hy 1 
action or otherwiſe, for the goods ſo obtained, as he might hay has 
had by the common law. _ 2 

And two juſtices (1 Q.) may call 400 con vent by proceſs or other. ine 
wiſe (A), to the aſſizes or ſeſſions, any perion ſu! pect cited, and com. 4 
mit cr bail him to the next aſſizes or ſeſſions. | _ 
Get into bis hands or poſſiſſian] A perſon endeavouring hy a conn. eon 
terfeit letter to defraud another of goods, and being apprehended hin 
on ſuſpicion of ſuch fraud, before he hath got the goods into his effec 
poſſeſſion, ſeems not to be within this ſtatute. E. 3 G 2. 1 inſt 
and Brian. Seſſ. C. V. 2. 27. 5 leſs 


Falſ privy token] On motion to quaſh : an 'indictment, which 
was, that the defendant came pretending that ſuch a perion had ſent 
him to receive 20l, and received it, whereas ſuch perſon did not 

ſend him; By the court, It is not indictable, unleſs he came with + / 
alje tokens 3 for we are not to indict one man for making a fool of 
another. Blackerby. 79. . 
H. 13 G. 2. KA. and Munoz. 10 was rc that an india. 
ment averring the offence to be by falſe tokens, without ſhewing 
what thoſe falſe tokens are, is not ſufficient 3 and that the fraudy- 
lently procuring a note from a perſon, by falſely affirming that there 
was one in the next room that would pay the money due upon it, 
whereas in fact there was no ſuch perſon in the next room, is not 1 
#330 falſe * toxen, but a falſe affirmation . 1 Se. C. 201. - Gr. 
— 4112 | | 

Wake: ; the ſtatute ſays a falſe privy token. - 

Ceorteral pain] Lord Cole obſerves hereupon, that has this offence 
me offender cannot be fined, but PO pain only infl Qed. } 
inſt: FIT; 


But Nr. Hawkins obſerves, that there is a precedent i in Gra ) 
554. by which it appears, that one convicted on ſuch a proſecution 10%, 
hath been adjudged not only to ſtand on the pillory, but allo to paß — 
a fine of 500, and to be beund with good ſureties to the good be. 5 
haviour. 1 How. 188. | 1 


Commit or beil Bim] In this caſe the Jallices mall do well to take 

examiration of the offence, and to certify the ſame to the ſeſſions 
or £40] delivery, and withal to bind over the informers and Wit 
neſſes to give evidence therein, Dalt. c. 32. 

2. By the 30 G. 2. c. 24. All perſons who knowingly and te 
Ghenedly, by falfe pretence or pretences, ſhall obtain from any per: 
ſon, money, goods, wares, or merchandizes, with intent to cheat 
or defraud any perſon of the ſame, ſhall be deemed offenders againk 
law and the publick peace; and the court before whom any / ſuch 
offender ſhall be tried, ſhall on conviction order him to be fined and 


impriſoned, or to be put in the pillory, or publickly whipped, d 
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to be tranſported as ſoon as conveniently may be for ſeven years. 


. | | a 

| And any juſtice, before whom any perſon charged on oath with 

having committed any of the offences aforeſaid, ſhall examine by 

oath and ſuch other lawful means as to him ſhall ſeem meet touch- 

« ing the matters complained of, and deal with the offender accord- 

- ing to law: and if the party charged as being the offender ſhall be 
committed to priſon, or admitted to bail, to anſwer the matters 


p complained of at the next ſeſſions or aſtizes ; the ſaid juſtices thail 


d hind over the proſecutor to appear and proſecute ſuch offender With 


Þ effect; and if ſuch goods ſo fraudulently obtained appear to ſuck 
i juſtice to exceed the value of 20], the recognizance ſhall be in not 
| lels than double the value of the goods. ſ. 2. | 


A. Warrant of two juſtices to apprehend an Offender; 
0 on 33 H. 8. c. 1. — 


9 | Weſtmorland. ; | To the conſtable of — 2 _ 


ſeals are hereunto ſt, two of his majeſty's juſtices of the peace 
„. F ; 
A. J. of 
the 
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4 anſwer to the ſaid 
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&r our hands and ſcals the = 


— gay of — 


Chocolate. 8 


, 


* 


t, W HE RE AS complaint hath been made unto us whoſe. names and 


for the ſoid county, and one of us of the quorum, upon the oaths of 


%, upon fight hereof, forthwith to bring the faid A. O. before us at _ 


eomplaint, and further to be d. alt uit according ta law. Ci ven un- 
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CHURCH AND CHURCH YARD. 


Original of 1. HH ancient Saxon word is cyrce, the Da- 


he word church. niſh kircke, the Belgick kercke, the Cim- 
| briek kirb;a or kurt; probably from the Greek 
word xu; belonging to the Lord, or »vpls olg, the Lord's houſe : 
ſo that we have loſt the ancient pronunciation of the word (except in 
the northern parts of England and in Scotland) by ſoftening the let. 
ters c Or ch, as we have done in many caſes; which letters the 
ancient Greeks and Romans always pronounced hard, as the leiter 
F. 
tn of 2. In cities and towns corporate, the biſhop 
© (with the conſent of the mayor, aldermen, and 
„ juſtices of the peace, and of the patron) may 
« unite two churches or chapels; and make order with the like 
«© conſent, that the patrons preſent by turns, having regard to 
e the value of the livings united: and the incumbents thereof 
cc ſhall be graduates.” 17 Car. 2. c. 3. 
3. Clauſes are commonly rnferted in the feve- 
ral acts of pailiament for making proviſion for 


churches. 


N ewchurches. 


* 128 the reQors of new churches, * which clauſes give certain powers 


to juſtices of the peace, in relation to the aſſeſfments to be made 


for that purpoſe. And in the caſe of borrowing money for re- 
building clergymens houſes, by the 17 Geo. 3. c. 53. the eſtimates 


are to be ſworn to before a juſtice of the peace or maſter in chancery. 


Markets in 
be church yard. «« church yards. 13 Ed. I. ſt. 2. c. 6. 
Arreſt in the ** out of any church or church yard, whilſt they at- 
church or „ tend to divine ſervice; on pain of impriſonment 
church yard. * of the offender, and ranſom at the king's will, 
| and ſatisfaction to the party arreſted. 30 Ed. 
. I R. 2. e. 15. 
” Alſo; it is ſaid, that arreſts in eil YE ovght not to be of ver- 
{cons going to or coming from church; but that a warrant from a 


juſtice of the peace for the king may he executed in ſwen caſes. 


Cro. Car: 602. Cro. Jac, 321. 2 But. 72. 


But altho' the officer may be dun e for the ſame RN in the 
ſpiritual or temporal courts, yet the arreſt (if not on a Sunday) is 


goed in law. Ration, 0. 34. p. 344. 
6. If any perſon mall, by OP only, qvar- 
Brawline in the © rel, chide, or brawl, in any church or church 


church or church © yard, the ordinary (on proof of two witneſſes) | 


yard. may ſuſpend every layman, being an offencer, 
cab ingreſſu eccloſiæ; and every clergyman from 

« the miniſtration o his ole» o long as he ſhall think meet. 

& 6 Ed. . c. 4. 5 


4. No fairs nor markets ſhall = kept in 


5. « Clergymen ſhall not be arreſted, and drawn 


4.5 I 


CHURCH AND CHURCH YARD. 


7. If any ſhall ſmite, or lay any violent hands Striking in 
« on another in any church or church yard, he the church or 
«« ſhall be deemed 7þ/o faclo excommunicate, and church yard. 

« he excluded from the fellowſhip and company of ß 
« Chriſt's congregation.” 5 & 6 Ed. 6. c. 4. f. 2. 

Lay any violent bands] But churchwardens, or perhaps private 
perſons, who whip boys for playing in the church, or pull off 
the hats of thoſe who obſtinately refuſe to take them off themlelves, 
or gently lay their hands on thoſe who diſturb the performance of 
any part of divine ſervice, and turn them out of the church, are 
not within the meaning of this ſtatute. 1 Haw. 139. 2] 

Shall be deemed ipſo facto excommunicate] And he ſhall not excuſe 
himſelf by ſnewing that the other aſſaulted him. 1 Haw. 139. 

Itfo facto] Nevertheleſs, in this and other like caſes, there ought 
either to be a precedent conviction at law, which muſt be tranſ- 
mitted to the biſhop ; or elſe the excommunication mult be declar- 
ed in the ſpiritual court upon a proper proof of the offence there ; 
for it is implied 1n every penal law, that no one ſhall incur the pe- 

nalty * thereof, till he be found guilty upon a lawful trial. 1 Haw. *339 
139. g 
% « Tf any ſhall maliciouſly ſtrike another Striking 
© with any weapon, in any church or church with a weapon 
« yard, or ſhall there draw any weapon with in- in the church 
« tent to ſtrike, and ſhall be convicted thereof by or church yard. 
« verdict of 12 men, or confeſſion, or by two e 
« witnefles, before the judges of aſſize, or juſtices of the peace 
e in their ſeſſions, he ſhall be adjudged to have one of his ears cut 
« off; and if he have no ears, he ſhall be burned in the cheek with 
%a hot iron having the letter F, whereby he may he known and 
e taken for a fray maker and fighter; and he ſhall alſo tand 79% 
« fafo excommunicate.” 5 & 6 Ed. 6. c. 4. ſ. 3. 5 
9. He who ſteals goods belonging to a pariſh Sacrilege. | 
church, may be indicted for ſtealing the goods of | e 1 
'he pariſhioners. 1 Haw. 94. | e N | 
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For other matters, ſee title Churchacardens 1 


RN. 


CHURCHWARDEMN'S 


7 IV ho are exempted from being churchwardens. 
II. Cfuſing and ſwearing o churchwardens, 010 the uy 


_ thereupon. 

LI. Their duty in levying rates ; and therein of weſt les, and 
ſelect veſtries. 

IV. Their duty as to repairs; and therein concerning N 
ſeats. 


J. Their duty as to ſundry other matters. 
VI. Concerning Prefentments': ; and therein 4 J — I af. 
fiftants. 
Il. Their accounting. 
VIII.. Their puniſhment on miſbehaviour. 
us, Their GY on doing their duty. 


I. Who are . fron gies churchwardens. 


Aulorney. | „ Counſellor or attorney ER not to 
= be choſen churchwarden : and if he 
is, he may have a \profibition, by reaſon of his attendance on the 
courts at Weſtminſter. 2 Roll's Abr. 272. 
ä 2. Apothecaries, who have ſerved 7 years, ſal 
pethecaries h 
e exempted trom the office of churchwarden. 6 
and ſurgeons. W. e. 4. 
* 240 And by the 18 C. 2. c. TH Frecaicn of the cor zoration fur 
340 | 
geons in Lenden are exempted from being churchwardens. | 
23. Diſſenting teachers or preachers, in ho y t- 
Din ders, or pretended holy orders, being duly qual- 
fied, are exempted from the office of Kchunben 
den. 1 W. gell. 1. C. 18. 
„ 4. Other diſſenters, ſcrupling to take upon 
Older Aiſen- them the office, may execute the ſame by a ſuff 


miniſters. 


bers. Tient deputy, to be approved of in like mann! 
4⁊2⁊ãs Other churchwardens. 1 W. cif; 1. c. 18. 
Perſons hav- F. All perſons who have proſecuted a felon te 
ing canvitted a ebb. and the firſt aſſignee of the certificate 
felon. thereof, are exempted from the office of churet- 


; warden, in the parith where the offence x was con: 
mitted. 10 K W. c. 23. f. 2. 


6. No 


ty 
ud 


< 


No 


take his office and oath, may be excommunicated tate the office. 
for the refuſal 3 and no prohibition will lie. Gibf. 


been agreed on, upon mutual confultation between den's oath, 


your knowledge are preſentable by the laws eccleſiaſtical of this 


i them; and alſo to purchaſe goods for the uſe of 


CHURCHWARDENS. 


6. No private man, perſonally ferving for him- Perſons 15 
ſelf in the militia, during the time of ſuch ſer- ing in the mili- 
vice, ſhall be liable to ſer ve as churchwarcen. . 


* 


JI. Chuſi 's and fevearing churchwardens, with thetr — re- 


1 pon. 


1. Churchwardens ſhall be choſen yearly in When to be 
Faſter week, by the joint conſent of the miniſter cheſen and by 
and pariſhioners, if it may be; but if they cannot whom. 
agree, the miniſter ſhall chuſe one, and the pa- E 
riſhioners another. Canons of 1603. 89. 

But where there is a cuſtom for the pariſhioners to chuſe both, 
that cuſtom ſhall continue. Gi Codex, 242. 

2. A perſon choſen churchwarden, refuſing to Refuſing to 


243. 
3. And the eccleſiaſtical judge refalng to ſwear Refuſing to 


him, may be compelled -by a mandamus, Gibſ. fwear them. 


243. EE 
4. The churchwarden's oath, as faid to have Churchwar- 


the civilians and common lawyers, is as follows: 

« You ſhall ſwear truly and faithfully to execute the office of a 
© churchwarden within your pariſh, and according to the beſt of 
* your ſkill and knowledge preſent ſuch things and perſons as to 


** realm: So help you God and the contents of this book.” Gib. 
243. 
. Charchwardens being chick 8 are ſo Cbae be“ 

far incorporated by law, as to ſue for the goods of dens a body cor- 
the church, and to bring an action of treſpaſs for farate. 


the pariſh ; but they are not a * corporation in ſuch ſort, as to pur- #247 
chaſe lands, or take by a, OE. in Londen by cuſtom. 65% 
241. 


6. Churchwardens ſhall continue in office; till OS fone ® | 
the new churchwardens be worn. Can. 118. they ſhall ronti- 

| | nie. 

You, I. oe MES - IAI. Ther 


CHURCHWARDENS. 


ce 

IT. Tie, 40 In Fug rates ; and therein of veſts and fe rat 
tet] ach tes. Dt 

| St 

| TER 3 To the 

Fu ume ai ng: I. The rates muſt be made with the conſent of an 
veſtry. | the major part of the pariſhioners, houſekeepers, pe. 
or occupiers of land. in order to which, public | Gi 

| notice of a ve ſtry (a place ſo called from the veſtments of the mi- | 
niſter kept there) ought to be given the Sunday before, either in the the 
church after divine fervice is ended, or elſe at the church door as pie 
the pariſhioners come out ; both of the calling of the ſaid meeting, riſk 
and alſo of the time and place of the aſſe mbling of it. And it will wy 
be faireſt then allo. to declare for what buſineſs the ſaid meeting is wa 
to be held, that no one may be ſurprized, but that all may have bre 
full time before, to conſider what is to be propoſed at the ſaid meet- rea 
ing. And it is uſual that for half an hour before it begins, one of are 
the church bells be tolled to give the pariſhioners notice when they the 
are met. 5 Co. 67. Shaw. Par. Law. 54. oth 
2. At the common law, every Darin who / 

W kg foall paid to the church rates, and no other, had a ho 
have a vote in right to vote. Shaw. 56. And thoſe that pay no 8055 
the veſtry. church rates ſhall have no vote in affairs relating all 
to it, reep! it be the rector or vicar. Mood, b. 1. ere. 
3 | 1 
| > 3. All perſons who have a vote in the welt oth, 

WY 59 may ad- have an equal right, and neither the miniſter nor U 
yours tbe veſtry. churchwardens, without a ſpecial cuſtom, can ad- the 
journ the veſtry; but this can ouly be done by a in! 
majority of the whole aſſembly. Sr. 1047. wit] 
4. When the church wardens and pariſhioners of 
Laying the are there met, they are to conſider what ſum of / 
rates. mm-oney it will be neceflary to raiſe for ſuch repairs hol: 
as ſhall then be n edlul; and after they haic gos 

agreed what ſum i is fit, they are to make an equal levy. Degge reig 
171. 5 5 and 
| 5. And the major part of them that appear, eaſe 

Meere 4% ſhall bind the pariſh ; or it none appear, the for: 
hind the pariſn. churchwardens alone may m2 ke the fate; becauſe bogs 
they, and not the pariſhioners, are to be cited Wl 9 

and puniſhed, in defect of repairs. 227 220. equ 
6. It is moſt convenient, that every pariſh 20 okt 

Entring there be entered! in the paiiſn book of accounts, * 
hook. and every man's hand conſent ing to it be ſet there- bat 
to; for then it will be a certain rule for the 221 


churchwardens to go b. Sbaw. 5 5. 
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CHURCHIVARDENS 


7. By cuſtom there may be ſelect veſtries, of a Select veſtry. 
certain number of perſons elected yearly to make 
'rates, and manage the concerns of the pariſh for that vear : and 
ſuch cuſtom is a wood cuſtom. Read. Ch. Service. 67 245. 
Hr. 428. | 

8. It is holden, that a rate for the reparation of Two rates; 
the fabrick of a church is real, charging the land, one fr th. he 
and not the perſon ; but a rate for ornaments is bric, enetber 
perſonal, upon the goods, and not upon the land. ornaments. 
Gi. 220. 

And in 7 fery's caſe, 5 Co. 67 it was ſolemnly ad; udged, that 
the rates for the repair of the church hall be laid upon every occu- 
pier of lands in the pariſh, altho' ſuch occupier live in another pa- 
rin; and ſuch perſon may come to the veſtries of the pariſhioners, 
and vote in the making a rate: brit he ſhall not be charged to- 
waids the ornaments of. the church, as for bells, rep:ir of feats, 


bread and wine, clerk's Wages, vikiation charges, and the like, by 


reaſoa of ſuch lands; for that the perſonal eſtates of the inhabitants 


are chargeable with every thing that doth not relate tothe fabrick of 


the church, or repairs of the fence s of the church yard, or ſuch 
other things as concern the freehold. 


And therefore ſome have been of opinion, that c nurchwardens 
| ſhonld make two rates; one upon lands and houfes, which may 


concern the freehold of the church, and another upon perional 
eſtates and ſtock, to defray other expences. But as this merhod 
creates confuſion, ſo it is ſeldom practiſed. 

And Sir Simon Degge ſays, that he conceives the law to as clear 

otherwiſe; and that a foreigner who holds lands in the pariſh is as 


much obliged to pay towards the bells, feats, and ornaments, as to 


the repair of the church; otherwiſe there would be great confuſion 
in making ſeveral levies, which he never obſerved to be practiſed 
w thin his knowledge. But he [caves it a query, among a diverſity 
of opinions. P- 173.5 | 

And Mr. Shaw, in his pariſh law, having cited the authors who 
hold theſe different Opinions, ſays, that the practice generally now 
goes according to the opinion laſt mentioned, namely, that fo- 
reigners occupying lands within the pariſh thall be charged to both; 
and that the eccleſiaſtical judges, as well as the temporal, for the 
cale and convenience which accrues from the making of one levy 
or all, do give countenance thereto, and begin to treat the con- 
trary opinion as obſolete and out of doors. p. 92. 


9. A taxation by the pound rate is the moſt Equal found ; 


equitable way, and not according to the quantity rate. 


of the land. Waad, F 


* 10. Where lands are in farm, not the leſſor, Tenant to be 
but the tenant {hall be rated and pay. Gibſ. charged, and 
221. | not the landlerd. 

G 11. An 
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CHURCHWARDENS. 


Inprotriatur 11. An impropriator, tho' bound to repair the 
bow far. charge- chancel, is alſo bound to contribute to the repara- 
6 tions of the church, if he hath lands in the pa- 
N Triſh, which are not parcel of the parſonage. Gh 
221, 223. CO 3 „ „ 

Appeal a t2. If any perſon find himſelf aggrieved at the 


inequality of the aſſeſſment, his appeal muſt be to 


gainſt the rates. the eccleſiaſtical judge. Degge. 172. 


And in ſuch caſe, if he will be relieved, he muſt ſhew, that he 
is illegally or unequally taxed in reſpect of the quantity of his land, 
as being rated for more than he has, or that the land which he hath 


is over- rated, or that the rate was needle's, or that ſome lands in 
the pariſh are omitted in the rate. Mood, b. 1. c. 7. 
13. If any refuſe to pay the rates, being de- 
Rates h-w ta manded by the churchwardens, they are to be 
be recovered. ſued for in the eccleſiaſtical courts and not elſe— 
where. Gi, 219. Degęe 171. 
Alſo a quaker, refuſing to pay church rates, may be ſued, as 
other pariſhioners, in the eccletiaſtical cout ; or he may be proſe- 
cuted hefore the juſtices of the peace, in the fame manner as for 
his tithes. 355 Es 


TP. Their duty as to repairs; and therein concerniny church 


feats. | 


IV ho ſhall 1. Of common right, the foil and freehold of 
repair. the church is the parſon's; the uſe of the body 


of the church, and the repair of it, common to 


the pariſhioners; and the diſpohng of the feats therein, the 


right of the ordinary. 1. 221. : : 
51 5 2. The ſpiritual court may compel the pa- 
Who may <q. . . 
cadetel the FE riſhioners to repair the body of the church, and 
1 8 „ may ex communicate every one of t ilh it! 
fairs to be y y one of them till it be 
ade. 4 11 BY ie 3 | 1 1 
5 rall be abſolved, til] the greater part agree to 4 
tax. Read. Ch. Service. e 
Difference 
between adding 
ſomething new | 
and repairing 


new, either to the fabrick of the church, uten— 
ſils, or churchyard, they muſt have the conſent of 
the pariſhioners 3 and it ſuck additions are in the 


es] church, the bithop's licence is alſo neceſſary. But 
where neceſſary repairs are wanting, the greater 

part of the pariſh will bind the leſs ; and if the major part will not 
_ conlent, where repairs are neceſſary, the churchwardens may re- 
pair without their conſent, if upon notice given they refuſe to meet, 
or when they ate met, refuſe to make a rate. But if a church fall 
. down; 


repaired; but thoſe that are willing to contribute 


3. If the churchwardens ere& or add any thing 


down, 
Service 

4. B 
that it 
that it 
pariſh 
there ſt 
the thr 
houred 
221. 

5. „1 
alſo che 
night t 
titled t 


houſe, 
time 
houſe. 
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CHURCHIFARDENS. 
* the N rs are not bound to re build it. Read. Ch. 344 


down, 
dervice. 1 Vent. 3 67. 

4. But if a ehureh be ſo much out of repair, 1 may 
hat it is neceſſary to pull it down, or ſo little, rebuild 


hat it needs to be enlarged, the major part of the 


nariſhioners may make a rate for new building or enlarging, a8 
there ſhall be occaſion. This was declared in the 29 C. 2. by all 
the three courts ſucceſſively; not with ſtanding the cauſe was la- 
houred by a great number of quakers, who 98 the rate. 1, 
. | 

5. The parſon, that 1s, the ſpiritual te Kor, 1 N 
alſo the lay. impropriator, are bound by common the chancel. 
right to repair the chancel, and is thereupon in- 
titled to the chief ſeat heroin unleſs anocher hath it hy prefcrip- 
ton; yet he hath not the diſpoſal of the [cats therein 5 bat the bi- 
hop. Grb/. 223, 224. 

6. An lle in a church, which hath time ont of N Vparring an 
mind belonged to a particular howule, and been ft 
maintained and repaired by the owner of that 
houſe, 1s part of his frank tenement, and the ordinary e cannot dif- 
poſe of it, or intermeddle in 1t. 

7. A ſeat, or priority in a feat, in the ho ty of tne Sen if pa- 
erh, may be preſcribed for as belonging to a Foe JO the 
houſe, if it hath been uſed, and alſo repaired, houſe, 
time .out of mind, by the inhabitants of ſuch 
houſe. Gib/. 221. 

And no one can claim a feat in a church by preſcription as ap- 
pendant or belonging to land; but it mull be laid as e to 
a houſe, in reſpeR to the inhabitaney thereof. Hoot, b. , e 7 

And therefore a ſeat may not be granted to a perſon and his 
heirs abſolutely; for the feat doth not belong to the prion, but to 
the inhabitant. Sah 221 J 


. Ther 10 as 70 of nd; y other Hina HO7 


I. Every churchwarden is 2n | overſcer of the - Queriecy. 
poor, altho' every overſeer of the poor is not a | 
churchwarden. 43 El. c. 2. ſ. 1. 

And in M. 15 C. 2. A churchwarden was matic by the 
two next juſtices, as churchwarden, for refuſing to account for 
the money received and diſhurſed by him; but on an haheas corties 
he was diſcharged: becauſe by the warrant of commitment it 
ought to appear that he was overſeer of the noor, for by the ſta- 
tute of 43 El that is annexed to his office of churchwarden, and 
the juſtices have no juriidiction over him as churchwarden, but as 
overſeer, Dalt. 186. | 


— 


© 3, They are to ſee that the church wars be Church way. * > 5 


well kept and repaired. And the right to a church | 
| way 
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CHURCHIWARDENSTS. 


way may he ciaimed and maintained by a libel in the fpiritnaf 


court. 2 Rolls Ir. 3 | 8 | 
Chorchwarks have the care of a benefies 
Vucancy. "Akin Its vacancy : Having Hrit taken out a fe. 


queſtration from the ſpiritual court, they are tg 


manage all the projits and expences of the bene fice for him that 


mail next ſucceed; plough and tow his glebe; take in the crop; 
colleQ tit hes; thraſh out and bl corn; repair houſes and fence, 
and the like. And they ſhall take care that during the vacancy 


the church ſhall be duly ſerved by a curate approv 85 by the b. ſhop, 


And 1 
hinks hin 5 aggrit ved by them he may appeal to the 


* Nom the {arc to pay out of the profis s of the benefice. 
tne ſucceſſor 
eccle faſtical judge. Far. L. gg. Cam. Par. Of, 90. 
5 1 Eg (or the con ſtab le) ſmall levy the penal. 
dl cuil I > A 11 
3 ties ior perſons exercifing their worldl calli ing en 
71s n * 5 * . " 
- the Lare s day. 29 C., 2e 7; 
Lord s day. 


Pj ofanaticn 


5 T hey Mal ſulfer no hive; 9 Leafs X banquets, 
ef the church. 


e church ales, drinkings, tem por. al cou 
or icets, |:y juries, muſters, or any profane via, ge, 
to be kept in the church or church yard. Can. 88. | 
eee 6. They ſhall fee that the pariſhioners reſort t 

TTV and continue there or derly, during diving 
dine ſer vice. 2 

fervice 3 and Thall Th 'ent the Cefaulters. Cay, 
90. | 


Loiteriug it 75 They Mall not üer any idle 


| Abide el FEE in the 
the church verd. 


2 perſons to 
church yard, or chureh Porch 
during the time of divine tervice or preaciun? 
but ſhall cauſe them to come in, or to depart. Can. 19. 


Leoying 12d 8. They ſhall levy the forfeiture of 12d a Sun- 
Sunday fer not day on the goods of perlons not coming to church. 


coming to 1 EI. b. 
durcb. 


Starts on 1 8 


: Lord s day. 
C; onventicl:. 


9. They (or the conſtable) ſhall 224 the pe- 
naſty of 3s 4d, tor uling by unlawtul pat times on the 
Lord's day. | 

10. They (or the con ſtables or Werders ſhall 
levy the Shay for being preſent at unlawful 


eee ES. C2: 6 
55 11. They ſhall, on pa in af” 2ol; 3 at the 
Necuſunts. Doan once a year, th monthly ahſence from 
| / church of ail recuſants, 200 the names and ages 


«> their children 150 „e nine „ears old, and the names of their ſer— 
ants. Andi it the party preſented 114. cr be indicted and convicted, 


the churchwardens ſhall have a reward of gos, to be levied Oi Lite 


recuiants goods, by wariant of the juſtices in ſeſlions. 3 J. e. 4 
<5 * They wal keep excommu 15 d pet 
J nim ; g 
1018 cut Of tne church. Cor. 85. 


Calc E 


13. They 
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CHURCHWARDENS. 


z. They ſh all take care to have in the charch 
re bible, book of common prayer, book of 
wmilics, a font of ſtone, a decent communion ta- 
de, with proper coverings, the ten command- 
nents ſet up at the eaſt end, and other choſen ſentences upon the 


the e 


charge of the pariſn. Can. 805 815 82, 83, 84. 
14. They ought to keep the keys of the belfrey; , 
nd to take care that the bells be not rung with- 


ut good cauſe, to be allowed dy the miniſter and themſelves. Can. 


dd, 


Bells. 


15. They hall have a box, ah zerein to keep 
the reciſter, with three Jocks and keys, two keys 
to be kept by them, and one by the miniſter ; 2 and every Sunday 
her ſhall ſee that the miniſter enter therein all chriftenings, wed- 
ings, and burials that have been the week before; and at the 
bottom of every page, they ſhall (with the miniſter) ſubſcribe their 
mes. And they ſhall, within a month after March 25, yearly, 


tranſmit to the biſhop a copy thereof for the year before {ublcribed as 
aove. - 


Re 8 her. 


and the fulifying of it is W le at the common law. Gib/ 
220. 


16. They ſhall at the charg < of the pariſh, with Communitor. 
the advice and direAtion of the miniſter, provide | 
bread 2 wine againſt the communion. Con. 20. 

17. They (or the overſcers) ſhall levy the pe- Incumbent. 
nity of 51 for an incumbent not reading the com- 
mon prayer once a month. 13 & 14 OY" 4. . 

18. They ſhall collect money on charity briefs, Charity 
an pain of 200. 4 An. c. 14. briefs. 

19. They ſhall not ſuffer any ſtrangers to yreach, | 
wt ſuch as ſhall appear qual, hed on the wing their SIroage 
licence; and they ſhall ſee that ſuch preachers re- froachcrs. 


giſter or ſubſcribe their names in a book to be kept 
or that purpoſe, with the day when they preached, 
00's name who granted the licence. Can. 50, 52. 
20. They ſhall, on certificate from the mi- Burying in 
niſter, apply to the magiſtrates for conviction of reellen. 
offenders in not burying in woollen. 230 C. 2 
3. mw 
21. Perſons who murder themſe! ves, or die ex- 
communicated, are denied chriſtian burial; and 
therefore the churchwardens are not to ſuffer them 
to be buried in the church or church v: ard, with- 
out 1255 licence from the biſhop. Degge, 183. 
They ſhall levy the penalties kor eating 2, 21 
5:#: or on gh days. 5 El. c. 5. | Gb days,” 


* } 4 324 
e tene. 
* I 


and the bi- 


P.rjons de- 
ned oh; Ali. T 
burisgl. 


Ornaments of 


walls, a reading delk, and pulpit, and cheſt ior alms; all at the 


And ſuch regiſter, being carefully preſerved, is good evidence ; 5 
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CHURCHWARDENS. 


Gaming. 23. They ſhall receive the penalties for ſer. 


vants, labourers, apprentices, | or Jjourneymen 


gaming in publick houſes. 30 G. 2. c. 24. 
| 224. They ſhall receive the pena! ties for tip- 
Drun len- ling and drunkenneſs. 4 G. c . 21 6. 2. 


neſs. WEE hs 


455 They (or the conſtable) ſhall levy the pe. 


TIT. for ſultering tipling. 1 J. c. 9. 


nnn, ing eee e 9 G. 2. e. 23. 


lig ud rs. 
Cern. 27. They (or the overſcers) ſhall levy the pe- 
nalty for ſelling corn by a wrong meaſure, 22 
C. 2. c. 8. 


Futter and penalties relating to butter and cheeſe. I & 14 


ebceſe. (C. 2 c. 26. 
Weights and 29. They (or the overſcers) ſhall levy the pe- 
meaſures. nalties relating to weights and meaſures. 16 C. 


og 0 - & #2 
| " Show bers and 30. They ſhall carry hawkers and pedlars trad- 


fedlars. „ing Without 5 beſore a Juſtice of the Peace. 
1 & 10 W. e. 217. 
Mi! itia. ee At Ee ſhall provide cheſts wherein to lock 


| up the arms, clothes, and accoutrements of the 
mailitla: 2:2 G. 3. c. 20, - 

LE 32. They, together with this winiſler, are to 
Gr:cnrwich ſign certificates for the out-penlioners of Green- 


Dy fiat. och hoſpital, reſiding within their Pariſh, with | 


reſpect to the identity of their Nane, in order to 
the receiving of their penſions. 3 G. 3. c. 16. 
33. They (or the lere hall pay to the 
Corey rate: high conſtables the general county rate, out of 
1 their money colle cd for the poor. 12 G. 2 


. 29, 


0 
| 5 34 They ſhall receive the penalty is ſervants 
1 carcleſly firing houſes... 5 An. c. * | 
"ng Lor, es. 
5 "It; They ſhall receive the penalties for trac- 
4 Tecing 
1 ins bares in the ſnow (and other game penaltics. 


1 J. c. 27. 
gurt. port of 36. They mall join with the conſtable and ſur- 
n veyor of the highways in chuſing and returuing 


£4 F. bruays. | 
* "I of | New ſurvey ore. EY G. 3+ C. 18. 


wi 


26. They ſhall receive the penalties for hawk. 


28. They (or the overſcers) ſhall receive the | 


wardens neglect. Can. 113. But ſuch preſent- , 
ment ought to be upon oath. 2 Vent. 42. preſent. 


CHURCHWWARDENS. 


VI. Of preſentments; and holy concerning ft deſmen or af 
# Man 


1. Churchwardens by their oath are to preſent Ozark to pre- 
or certify to the biſhop, or his officer, all things ur 


_ preſentable by the eccleſiaſtical laws, which re- 
late to the church, miniſter, and pariſhioners. 


* 2. The articles delivered to them lor their di- 
rection, are for the moſt part founded on the Vieles. 
book of canons made in the year 1603, and the 
rubricks of the common prayer. 

3. There are alfo feveral things which they are Statute pre- 
bound to preſent by act of parliament; as tip- fentmemt. 
ling or drunkenneſs, by the ſtatute of 4 J. c. 5. 5 
recuſants by 3 J. c. 4. 

4. They may preſent as often as they pleaſe, ben to pre. 
but ſhall not be obliged above once a year where ſent. - 
it hath ſo been uſed, and not above twice any - 
where 3 except it be at the biſhop's viſitation. Can, 116, 1 17. 

5. For the preſentments of any church or 


chapel for one year, the regiſter hall nave only Ae fad. 
: 4d. Can. 110.  ſentments. | 


6. The miniſter may preſent where the church- 


7. In larger pariſhes, there are officers called | 
ſideſmen (antiently ſynodſmen, otherwiſe called ideſmen. 
queſtmen) to aſſiſt the churchwardens in their in- | 


_ quiries and preſentment of offenders: They ſhall be choſen vearly _ 
in Eaſter week by the miniſter and parilhioners, if they can agree; 


if not, by the biſhop. Can. co. 


8. The ſideſman's oath, ſaid to have "NON S1deſman's 


agreed on by the civilians and common BW yCrs, 3 is oath, 


this : 
« You ſhall (wear, that you will be affiſtant to the ten er 


dens in the execution of their office, ſo far as by law you ate 
2. bound: 80 help you God.“ fbf. 4425 


VII. Their accounting. 


1. At the end of the year, or within a month When te 
after at moſt, they ſhall before the miniſter and account. 
pariſhioners (at a veſtry) give up a juſt account of 
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CHURCHWARDENS. 


fuch money AS they have received, and alſo what they have parti. 


cularly beſtowed in reparations, nd otherwiſe, for the uſe of the 
church; and ſhall deliver up to the pariſhioners the money and 
pariſh goods in their hands, to be delivered over by them to the 


next churchwardens by bill indented. Can. 89. 


2. And if they refuſe, they may be preſented 
How compell-. at the next viſitation by the new chuichwardens; 
ed to account. 


or the ſucceeding churchwardens may have a writ of account at 
common law. And if they have diſhurſed more than they have re- 
ceived, the ſucceeding churchwardens ſhall pay what 15 dueto them, 
and account it among their diſburſements. 1 R, Abr. 121. 


*249 * 3. If the cuſtom of the pariſh is, for a certain 


Accounting to number of perſons to have the government there. 
4 felett 89275 of, and the account is given up to them; the 
cuſtom is a good cuſtom, and the account given 


to them a good 8 Eibſ. 242. | 
4. Mr. Barlow ſays, that PRs en of | 
7 ouchers. any ſum not above 4os, their own oath is held ſuf- 


ficient proof; but tor all ſums above, receipts 
muſt be produced. Berl. 105. But it may be more ſatisfactory if 


receipts be produced tor all. . 
5. The allowance of the account may be by en- 


Allowance of tring it in the church book of accounts, and hay- 


Fas ing it figned by thoſe in the veſtry who allow the 
accounts. Harl. 105. 


Account al. 
jor part of the pariſhioners preſent, it ſhall not af- 
terwards be inthe power of any to make them ac- 


count again : unleſs ſome fraud! in their accounts 1s afterwards dif- 
covered. Wood, b. I. c. 1 : 
E. 7 G. 2. Wainright and Bagſbow. | The churchwardens were 
cited into the court of Litchfield to account. They pleaded, that 


they had accounted at the veſtry according to law. Which plea 
was rejected; and thereupon a prohibition was granted: for the 
ordinary is not to take the account, he can only give a judgment 


that they do account; and to what purpoſe ſhould they be ſent 
back, to thote who have taken their accounts already. Sir. 974. 


I 133. 
PILL. Fe puniſlonent oF ra 
Churehwar- 


at common law. Read. & Service. 


or any of the pariſh that are intereſted may by 
| proceſs call them to account before the ordinary ; 


6. When they have faithfully ecommed; and 
their account is aliowed by the miniſter and ma- 


1. If the 5 waſte the goods of the 
ers committing church, the new churchwardens may call them to 
ble. an account before the biſhop, or bring their action 


2. 
over{t 
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CHURCHWARDENS. 


2. And whereas many churchwardens and Pari ſbiener: 
overſecrs, and other perſons intruſted to receive may be evidence 
collections for the poor, and other publick mo- agarn/t them. 
nies relating to the churches and pariſhes where- 
unto they belong, do often miſpend the fame, to the prejudice of 
ſuch pariſhes, and of the poor and other inhabitants thereof; and 
the pariſhioners, who are the only perſons ſometimes who can make 
proof thereof, have not been allowed to be witneſſes againſt them: 
it is enacted, that in all actions to be brought in any court at 
Heſtminſler, or at the aſſizes, for the recovery thereof, the evidence 
of the pariſhioners, other than ſuch as receive aliens, hall be taken 
and admitted. 3 W. c. 11. ſ. 12. 

3. But churchwardens are not anſwerable for Vet e 
indiſcretion, but for deceit only, if they lay out able for indiſ- 
more money than is needful. Weed, b. I. c. 7. cretien. 
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I Their indemnity on doing their duty. 


Tf any action be brought againſt any church- Double coſts. 

wardens, or perſons called {worn men, executing _ 

the office of churchwarden, for any thing done by virtue of their 

office, they may plead rhe general iſſue, "id give the ſpecial mat- 

ter in evidence: and if a verdict is given for them, or the plaintiff 

ſhall be nonſuit, or diſcontinue, they ſhall have double colts. T4. 

6. 5. 21 J. c. 12. | = 
In KerchivaPs caſe, M. 8 Car. An action was s brought againſt 4 


the churchwardens for a preſentment upon common fame of in- 4 
continency. Upon not guilty, it was found for the churchwar- 1 
dens, and moved, that they might have double coſts: But it 1 
was reſolved, that this being ecclefiaſtfcal, it is not within 1 
this ſtatute; for that the ſtatute was never intended, but where 8 
they ſhall be vexed concerning temporal matters, which they ſhail 1 


do by virtue of their office, and not for preſentments concerning 
matters of fame. Cro. Car. 285, 286. 
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Pp: CLERGY. 


CLER GT. 


I. Elergymen. 
II. Benefit of clergy. 


Liable to the 1. DV the 43 El. c. 2. Clergymen are liable | 


3 Poor. to the poor rates, for their glebe and 

; tithe. 

k And to the 2. And Mr. Hawkins ſays, clergymen are with- | 
| bÞighways. in the purview of the ſtatutes relating to the re- 


pair of highwavs, in reſped of their ſpiritual poſ- 
ſeſſions, as much as any other perions whatſoever 1n reſpect of any 
other noſſcffions 3 for the words are general, and there is no kind 
of intimation therein that any particular perions ſhall be exempted 
more than others. 1 Haw. 204. 
| And it ſeems to he now generally ſettled, 
And to other that clergymen are liable to all publick charges 
fublic charges. 1mpoſed by act of parliament, where they are not 
„ ſpecially excepte tm. 
Shall not 4. No clergyman ſhall take to farm any lands 
 Jarm (except he have not ſufficient glebe for the ex- 
pences of his houſhold; on pain of 1ol a month, 
Half to the king, and half to him that ſhall ſue, 21 H. 8. c. 13. 
5. Noclergyman ſhall buy to ſell again any cat- 
- Shall nat buy tle, corn, fiſh, wool, wood, victual, or any 
q *25 1 to ſell again. manner of merchabdizze & on pain of treble va- 
lue, half to the king, and half to him that ſhall 
' ſue: and the contract ſnall be void. 21 H. 8. c. 13. 
6. No clergyman ſhall keep an tanhouſe, or 
: Na any 1 550 but for his own aA ; on pain ef 
 brewbouſe. 101 a month, half to the king, and halt to him 
that ſhall ſue. 21 H. 8; c. 13 
May be imfri- J. The ordinary may puniſh clergymen for in- 
ened for incon- continency, by committing them to ward or pri- 


— 2 — 3 —— 


tinency. jon by his diſcretion, 1 1 H. 7. Cc. 4. 

Privileges 8. A ts laying violent hands on a a clergy- 
_ ggain/t an af- man, may he puniſhed in the eccleſiaſtical court. 
ſcult. 85 5 Ld. 1. ft. 4. 2 Inſt. 4922 

May bade . Cler; rymen in holy orders may have the be- 

the Rr of nefi of clergy a ſecond, or third time, or roltenet. 
clergy more than 2 H. H. 374, 375. 
once. 


2 ONE ah CL IO EC Gels 10. Aclerk 


CERT TY. 


10. A clerk in holy orders ſhall not be burned 
1 the hand, but ſhall have the ſame privilege as 
the had been burnt 1 in the band; and therefore 
hall not be drawn in queſtion in the ecclefiaſtical 


Shall not be 
burnt in the 
hand. 


court, to deprive him, or inflict any eccleſiaſtical cenſure 0 


tim. 2 H. H. 389. 

11. To the intent that clergymen may the bet- 
ter diſcharge their duty in celebration of divine 
frvice, and not be intangled with temporal bufi— 
neſs; if any of them be choſen to any temporal 


8 ball not 
ral offices. 


ace, he may have his writ to be diſcharged. 1 Inſt. 96. 


12. Fcelihaftical perſons have this privilege. 
that the y ougkt not in perſon to ſerve in war. 
Inſt. 4. 

i3 Eccleſiaſtical perſons are not bound to 45. 
pear at the torn, or view of frankpledge. 52 H. 3. 
b. 10. 9 Ed. X. c. 3. 4 nfl. 4: 
14. No clergyman ſhall be arreſted in any 
church or church yard, whilſt he attends to divine 
ſervice 3 on pain of impriſonment of the offender, 
and raniom at the king's will, and gree to the par- 
ty arreſted. 30 Ed. 3. c. 5. 1 R. 2. C. 15. 


Shall not 


* fer de in Ware 


Need not ap- 


pear at the tern. 


Shall not * 
arreſted in the 


church. 


ſerve in tempo- = 


But the arreſt notwithſtanding (it not on a Sunday) is good 3 in 


Shall not be 
Aalen on a ſta- 


law. Watſon, c. 34. p. 344. 
15. The body of a clergyman may not be taken 


by force of any proceſs upon a ſtatute ſtaple, or 
ſtatute merchant, 2 Inſt. 2. 

16. If an action of treſpaſs; debt, account; or 
other action wherein proceſs of catias lies, be 
brought againſt a clerk in holy orders, and the 


to appear. 2 Inſt. 4. Degge. 157- 


17. If a perſon be hound in a recognizance in 


the chancery, or in any other court, and he pay 
not the ſum at the day; by the common law, if 
tne perſon had nothing but eccleſiaſtical goods, 
the recognizee could not have a levari facias to the 


tute flaple. 


Nor ou a ca- 


Fias. 


not levy on his 
eccleſiaſtical 


goods. 


heriff return that he is a clergyman beneficed, having no lay fee in 
which he may be ſummoned, in this caſe the plaintiff cannot have 
a capzas * to arreſt his body, but a writ to the 1 to compel him 


Sheriff ſhall 


ſheriff ro levy the ſame of theſe goods, but the writ ought to be di- 
rected to the biſnop to levy the ſame of his ecclchaſtical goods. 


Inſt. 4. 


of his ſpiritual benefice. Magna bart. c. 14. 
Gi. 15. 

19. Diſtreſſes mall not be taken - e or 
other of the king's miniſters, in the inheritance 
of the church wherewith it was anc: ently endow- 


18. K epa ſhall be amerced only accord: 
ing to his lay tenement, and not after the quantity 
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Shall not be” 


am-roed of his 


ſpiritual | 00s. 


| Diſtreſs not 


fo be made on 


his ſpiritual 


inheritances 


ed 
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ed; but otherwiſe it is of late purchaſe. Ed. 2. c. 9. 2 Int. 
4 8. | 9 9 nft, 


1nd exe 


„„ 20. A clergyman 15 not bound to pay toll does 3 
11 fb hae other like cuſtoms, for his ceclefiaſiival rods | "The c| 
. | and if he be moleſted therefore, he may have a nteteſt, 

8 writ for his difcharge. 2 Inſt. 4. G38. 21. gtained 


And this not only for all the goods and merchand:zes of clergy. o claim 
men gotten upon their church livings, but alſo for all goods ang Ml bi the le 
merchandizes by them bought, to be ſpent upon their reQories and rured, 
church livings. Deege. 153. Re | emotion 

Obfervation. - 21. Lord Cote, in his readings on the Magna only to! 

1 Charta, ſays thus; True it is, that eccleſiaſti, þbordin 
cal perſons have more and greater liberties than other of the Need 
<© king's iubjeAs, wherein to ſet down all would take up a whole WM £15)" 
volume ot itſelf, and to ſet down no example agreeth not with Wl bevlar 
«© the office of an expoſitor ; therefore ſome few examples ſhall be Wl ony to 
*© exprefied, and the ſtudious reader left to obſerve the reſt as he Ml biced 
„ ſhall read them in our books, and other authorities of law,” Ml nd fro 
And the inſtances he gives, are chiefly thoſe which are mentioned IM 1ndt© 


above; nevertheleſs I do not find any author ſince his time, who And 

: hath ſaid what are thoſe other many and great privileges of the ind tor 
clergy 3 but the authors do generally adhere to theſe particular in- Meter 
ſtances, probably as being ſupported by fo great an authority: ent upe 
Other privileges have been aboliſhed ſinèe his time by acts of par— the otf 
liament, and the adjudications of the temporal courts ; and others But 


clergy. for their encouragement in their offices and em— 


perhaps loſt by diſuſe; and poſſibly ſome of the inſtances above- lingde 


mentioned would have been good likewiſe, or not looked upon as qualif 
ot lo much authority, if they had not been vouched by lord Cole. lamer 
: Rr r „„ tation 
tary 

yl 5 in En 

* II. Benefit of clergy. 5 thorit 

„ me and 


J. Original of the benefit of clergy, 

II. By what perſons it may be demanded, 
IIl. In what caſes it may be demanded. 
Ir. At what time it muſt be demanded. 
J. Effidt of clergy allied. 


2; Original of the benefit of clergy. 


Original of A Neiently princes and. ſtates, converted te 
the benefit of A Chriſtianity, in favour of the clergy, and 


ployments, and that they might not be lo much ; 
intangled in ſuits, did grant to the clergy very bountiful privilege 
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nd exemptions 3 and particularly, an exemption of their perſons 
tam criminal proceedings, in ſome capital caſes before ſecular 
res; which was the true original of the benefit of clergy. 

The clergy increaſing in wealth, power, honour, number, and 
ntereſt, afterwards ſet up for themſelves; and that which they 
gained by the favour of princes and ſtates at firſt, they now began 
w claim as their right, and a right of the higheſt nature, namely, 
by the law of God ; and by their canons and conſtitutions endea- 
rured, and in ſome places obtained, vaſt extenſions of theſe ex- 
enptions, both with regard to the perſons concerned, to wit, not 
ly to perſons in holy orders, but alſo to all that had any kind of 
ordinate miniſtration relative to the church; and likewiſe in 
rſpe& of the cauſes, exempting as far as they could all cauſes of 
cergymen, as well civil as criminal, from the juriſdiction of the 
keular power, and wholly ſubordinating them immediately and 
mly to the eccleſiaſtical juriſdiction, which they ſuppoſed to be 
bdged firſt in the pope by divine right and inveſtiture from Chriſt, 
nd from the pope ſhed abroad into all ſubordinate and ecclefiaſtical 
uriſd1(10N. SE os 5 

And by this means they endeavoured, and in ſome kingdoms 
ind for ſome ages obtained, that there was a double ſupreme power 
nevery kingdom : the one eccleſiaſtical, abſolute, and independ- 
ent upon any but the pope, over eccleſiaſtical men and cauſes ; and 
the other ſecular, of the king, or civil magiſtrate. 0 

But this claim of exemption, altho' it obtained much in this 
tingdom, yet grew ſo burthenſome, that it was from time to time 
qualified and abridged by the civil power, ſometimes by acts of par- 
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lament taking it away in“ ſome caſes, ſometimes by the interpre- 254 


ation and conſtruction of the judges, and ſometimes by the con- 
tary uſage of the kingdom: tor eccleſiaſtical canons never hound 
in England farther than they were received, and fo had not their au- 
thority from their own ſtrength and obligation, but from the uſages 
and cuſtoms of the kingdom that admitted them, and only ſo far 
forth as they were ſo admitted. 3 oe 
And therefore if they were indicted in caſes criminal, but not 
capital, nor wherein they were to loſe life or limb, there the pri- 
vilege of clergy was not allowed ; and therefore not in indictments 
a treſpaſs or petit larceny. | 
Alſo it was not alowed them in high treaſon. Oe. - 
But, at the common law, in all caſes of felony or petit treaſon, 
tlergy was allowable, excepting two, lying in wait, and burning 
of houſes, (which were looked upon as hoſtile acts, and the authors 
af them therefore not intitled to the common privileges of ſubjects.) 


H. H. 323330. 


11. By 
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Il. By what perſos it may be demanded. 


Who may de- 
mand it. relating to the benefit of clergy, not only thoſe ac. 
tually admitted into ſome inferior orders of the 
Others be- clergy, but alſo thoſe who were never qualified to | 


ſidesclergymen. be admitted into orders (which was formerly tried 


by putting them to read a verſe) have been taken 


to have a right to this privilege, as much as perſons in holy orders, 


2 Haw. 338. 


Women. have the benefit of clergy : but now by the ſtatute of 


th 3 W. c. 9. a woman convicted or outlawed for 
any felony for which a man might have his clergy, ſhall, upon 


praying the benefit of the ſtatute, be ſubject only to ſuch puniſh- 


ment as a man would be in the like caſe. 


Hereticks 3. Lord Hale ſays, a perſon convicted of hereſy, 
Jews Turk: a Jew, or a Turk, ſhall not have their clergy; 
; „ but a perſon excommunicate ſhall have his clergy, 


perſons excom- 
municate. 


But by the 5 An. c. 6. which aboliſhed the ceremony of reading, | 
the wall of partition (as Sir Michael Fefler expreſſes it) between 


ſubject and ſubje& under one and the ſame degree of guilt, is 


taken away; which meaſure intitled to the indulgence of the law, | 


in common with the reſt of their fellow ſubje&s, all thoſe who 
before were ſuppoſed to be under a legal incapacity for orders, 2 


Jews, and ſome others were, and likewiſe thoſe who in preſump- | 


tion of law were not qualified in point of learning, of which 


* 35 5 reading a ſcrap of Latin (viz. miſerere mer Deus) which * they 


called the' neck verſe, was commonly made the teſt. And from this 


period, the meaſure of puniſhment hath been governed by the de- 


grees of real guilt, and not by the function or abilities of the cl. 
fender. . zoß, 65. 5 EO : 

75 4. By the 4 H. J. c. 13. Every perſon (not be. 
* Ne ing within orders) who hath once been admitted 
as & to his ctergy, ſhall not be admitted to the ſame a 
2 8 ſecond time. 


Burning in be marked (unleſs he is a peer, 2 H. H. 376) with 


the Hand. an M, on the brawn of the left thumb; and "| 


| for any other felony, with a 1. 4 H. 7 


6. But 


1. By a favourable interpretation of the ſtatute, | 


2. But by the common law a woman could not! 


5. And if he.is convicted of murder, he ſhall | 
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6. But he ſhall not be ouſted of his clergy, by Burning not 
the bare mark in his hand, or by a parol averment, a concluſive proof 
without the record teſtifying it, or a tranſcript of the Convic- 
thereof (according to the following ſtatutes). 2 H. tien. | 
H. 373. | E | 

Cubes the burning in the hand ſeemeth now to be of little 
uſe, and (as Sir Michael Fifter obſerves) can ſcarcely be called even 
ſo much as a flight puniſhment 3 but rather a piece of abſurd pa- 
reantry, tending neither to the reformation ot the offender, nor 
for example to others; to wit, burning the offender in the hand 
with an iron ſcarcely heated. Ft. 342. - 

7. By 34 & 35 H. 8. c. 14. The clerk of the Convidtian 
crown, or of the peace, or ot aſſize, ſhall certify how zo be cer- 

a tranſcript briefly of the tenor of the indiQment, Zified. 

outlawry, or conviction, and attainder, into the 

king's bench in 40 days: And the clerk of the crown, when the 
udges of afſize, or juſtices of the peace write to him for the names 
of ſuch perſons, ſhall certify the ſame with the cauſes of the convic- 
tion or attainder. | 

8. Another method is given by the 3 W. c. g. How it may 
which enacts, that the clerk of the crown, cletk be otherwiſe 
of the peace, or clerk of aſſize, where. a perſon certified. 
admitted to clergy {hall be convicted, ſhall at the | 
requeſt of the proſecutor, or any otheron the king's behalf, certify 
a tranſcript briefly and in few words, containing the effect and te- 
nor of the indictment and conviction, of his having the benefit 
of clergy, and the addition of the party, and the certainty of the 
felony and conviction, to the judges where ſuch perſon ſhall be in- 
dicted for any ſubſequent offence. ſ. 7. 
9. Alſo it ſeems, that if the party deny that he How tried 
is the ſame perſon, iſſue muſt be joined upon it, whether he is 
and it muſt be found upon trial that he is the ſame tbe ſame per ſon. 
perſon, before he can be ouſted of clergy. 2 H. | 
et i SS 5K 


* Il. In what caſes it may be demanded. 


1. By the 25 Ed. 3. it. 3. c. 4. All manner of Formerly al- 
clerks, who ſhall be convicted before the ſecular owed in all fe- 
judges, for any treaſons or felonies, touching Uoes. 
other perſons than the king himſelf, ſhall have the | 
privilege of the holy church. | 55 

2. Clergy was never allowed in this nation in But not in 
caſes of high treaſon, nor is it allowed on indit- treaſon or petit 
ments of petit larceny or treſpaſs ; but by the Jarceny. | 


above recited act, clergy was allowed in all trea- 


ſons and felonies, except treaſon againit the king: So that after 
this ſtatute the benefit of clergy might be pleaded and allowed 


GL } | „ 29 | LR 


| 1 
ere clergy 


within the a- 


r 


in all other treaſons and felonies. Hale's Pl. 230. 2 f. 10 


3. Conſequently, wherever clergy is not alloy. 

e taker able in any the eas; it is ken ay by 15 

| IT 2 ſubſequent act of parliament. Hale Pl. 230. 

Allewecd in 4. Conſequently, where a new felony is mad; 

new felonies, by an ad of parliament, clergy is to be allowed, 

unleſc expreſily unleſs expreſsly taken away by ſuch ſtatute. Haber 
taken away. . ” 


And uf it maketh a new felony, and takes away clergy net 
generally, but in ſuch or ſuch cafes, regularly in other caſes, clergy 
is allowable. 2 H. H. 335. . | 


But if the ſtatute enacts generally, that it ſhall be felony without 
benefit of clergy, or that he ſhall ſuffer as in caſe of felony without | 


benefit of clergy, this excludes it in all circumſtances, and to all 
intents. 2 H. H. 335. VVV e 

356. It follows further from what hath been ſaid, 
Therefore. that in all caſes where an act of parliament ouſteth 
clergy, in caſe of any felony, the indictment 
3s excluded, t6e 
indictment muſt the ſtatute: otherwiſe, altho' poſſibly the fact itſelf 
bring the offence 
ust. 
1 his clergy. 2 H. H. 336. 

But altho' the 

within the ſtatute, to exempt the priſoner from clergy, yet if upon 


he evidence it fall out, that tho? it be a felony, yet it is not ſo qua- 


ned as laid in the indictment, the jury ought to find him guilty of 


che felony fimply, but not as to the matter laid in the indictment, 


„An offence which 


7 


2nd thereupon the priſoner ſhall be admitted to his clergy; and 


this 25 commonly done. 2 H. H. 366. „ 
n 6. But if the offence was capital at the common 
ee ee law, and a ſtatute only excludes it from clergy; 
fratute whic the indictment, in ſuch caſe need not conclude 
6u/ieth of clergy. egain/t the farm of the ſtatute, becauſe the ſtatute 
doth not alter the nature of the * offence, but 
leaves it to its proper judgment, and only takes 
away a perſonal privilege of exemption from ſucy 


Wis felun 'y at 
common law. 


zudgment. 2 Haw. 342. 


cheir clergy. 11 Co. 37. Feſt. 355. 


Acceſſary. 


above, it follows, that where an act taketh away 
clergy from the principal, and ſaith nothing of 


the acceſſary ; the acccflaries, as well before as after, ſhall havs 


mult preciſely bring the party within the cale of | 
be within the flatute, and it may ſo appear upon | 
the evidence, yet if it be not fo alledged in the | 
indictment, the party, tho' convict, ſhall hare 


caſe be fo laid in the indiament, that it comes 


7. Furthermore, from what hath been obſerved 


. 4 


had be 
frved « 

2. A 
by the 


1. 
contin 
excee 


„ 
fence 
and | 
whip 
lever 

v4 
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i. By the ancient common law, the benefit of 
cerg 


oceeding againſt him; but this was found a great 


p 


IT. At what time it muſt be demanded. 


J be de- 


y was demanded as ſoon as the priſoner was man ded after 
vought to the bar, before any indictment or other convichion. 


"convenience to the priſoner, becauſe poſſibly he might have been 
xquitted of the felony 3 or if not, yet in caſe of an inqueſt of office, 
je loft his challenges to ſuch inqueſt, and yet upon ſuch inqueſt 
hund, he forfeited his goods, and the profits of his lands; ana 
therefore Priſot Ch. J. with the advice of the other judges, in the 


ien of H. 6. for the ſafety of the innocent, would not allow the 


rioner the benefit of clergy before he had pleaded to the telonys 
nd (having the benefit of his challenges and other advantages) 
11d been convicted thereof: which courſe hath been generally ob- 


bed ever fince. 2 Inſt. 164. 2 H. H. 378. 


2 And this benefit of clergy may be allowed 


by the court in difcretion, tho? the party challenge 
| net. Halt : Pl. 2399. 


J. Effea of clergy allowed. 


1. Perſons admitted to their clergy, may be 
continued in priſon as a further puniſhment, not 


exceeding one year. 18 EL e. J. 


2. And by 4 G. c. 11. Perſons convicted of of- 
fences within benefit of clergy (except receivers 


and buyers of ſtolen goods) may, inſtead of being 
whipped and burnt in the hand, be tranſported for 
leven years. 1 


3. And by the 19 G. 3. c. 74. When any per- 


ſon ſhall be convicted of any felony within the be- 


nefit of clergy, for which he ſhall be liable to be 


May be al. 


Iowed the" not 


demanded. jy 


Perſons have 


ing their clergy 


may be conti nued 


in gel. 


May be 
tranſperted. 


May be fin-- 


burned in the hand, the court may, if they think fit, inſtead. 
thereof, impoſe upon the offender a moderate pecuniary fine; or 
otherwiſe, inſtead of ſuch burning, in any of the caſes atoreſaid, 
xcept manſlaughter, may order the offender to be once or oftener,. 
but not more than thrice, either publickly or privately whipped, 
ach private whipping to be in the preſence of not leſs than two 
Perſons, beſides the offender and the * othcer who inflicts the ſame 3 
and in caſe of female offenders, in the preſence of females only. 


. 5 | 


*358 


Provided, that this ſhall not extend to deprive the court of the 
wer now veſted in them, of d<taining ſuch offender in priſon for 


Qq 2 


any 


their 2 8858 


CLERGY. 


any time not exceeding one year, or of committing him to the 


Houſe of correction or other publick workhouſe, to be kept to hard 
labour for any time not leſs than fix months, nor exceeding tuo 
years : but ſuch perſon, after ſuch burning, or after {uch whippino 
or fine, may be fo detained or committed, and with ſnch accumy: 


Jated puniſhment, in caſe of eſcape from ſuch houſe of correction 


or workhouſe, as if this act had not been made. ſ. 4. 


f 4. A perfon admitted to his clergy forfeits all 
Shall forfeit | his goods that he hath at the time of the convic- 


tion. 2 H. H. 388. 


5. But preſently upon his n in the hand: 
Buz not Lande. he ought to be reſtored to the potſetſon of his 


lands, and from thenceforth to enjoy the profits 


thereof. 2 H. H. 388. 


: 6. Alfo it reſtores kn to his credit; and con- 
1885 — ſequently enables him to be a good witneſs, 2 
wo Haw. 364. 
7. And it is holden that after a man is admit- 
AA:cnable to ted to his clergy, it is actionable to call him felon; 
tall bim felon. becauſe his offence being pardoned by the ſtatute, 


all the infamy and other conſequences of it are 


diſcharged. 2 How. 36 5. 


CLERK OF THE PEACE. 


Ike ſhall ah 


diviſion, to execute the office of clerk of the peace, 
by himſelf or his ſufficient deputy (to be allowed of by the {aid cu/- 


tos retulorum, 37 H. 8. c. 1.) ; and to take and receive the tees, 


profits, and perquiſites therecf, for ſo long time only as ſuch clerk 


of the peace ſhall well demean himſclf 1 in his ſaid office. 1 W. e. 


21. f. 5. 


„ enſtes rolularum ſuall not ſell the plac 
g Office not to of clerk of the peace, or take any bond or other a- 


to be ſold. ſurance to receive any reward, fee, or profit, di- 


rectly or indirectly, to him or to any other per- 
ſon for ſuch appointment; on pain that ſuch enſtor rotulorum ſelling; 
and ſuch clerk of the peace buying, fthall be diſabled to hold their 


359 reſpective * places, and ſhall each forfeit double value of the thing 


given to him who ſhall ſue. 1 W. c. 21. f. 8. 


3· And 


UE cuſtos rotulorum fhatl appoint an able and 


| foint.. | ſufficient perſon, reſiding in the county or 


3. ? 
ters U 
ſelſion 


. 
« ſur 
« by 
66 fre. 
(« n 
C. 21 


the 

Jar 
Wo. | 
Ing | 
mu⸗ 
lion 


tificate, and eſtreat of all ſuch eſtreats and ſche- | 
half to the king, 


CLERK OUFTHE PEACE. 


3 And every 1 of the peace, before he en- 
ters upon the execution of his office, thall in open Oath. 
&fions take the oath following: 

« A. B. do ſwear, that J have not, nor will pay any ſum ot 
« ſums of money, or other reward whatſocver, nor give any 
« hond or Oothe® aiſurance to pay any money, fee, or profit, di- 
« rectly or indirectly, to any 3 or perſons whomſoever, for 


« {ych nomination. aud appointment : fo help me God.“ 1 W. 
6. 21. f. 9 | 

4 HE ail moreover take the oaths of alleg1- | 
ances. ſupre may, and abjuration, and pertorm Qualifying. 


the other requiſites, as othe T perions who quality 
* offices. 

No clerk of the peace, or his deputy, all 
10 as ſolicitor, attorney, or agent, or ſue out any 
proceſs at any general or quarter ſeſſions, where 
he ſhall execute the office of clerk of the peace or deputy ; on pain 
of 50ʃ, 
42 8. 8. e. 48. . 14% 

6. The clerk of the peace ſnall certify into the 
king's bench, the names of ſuch as be outlawed, 
attainted, or convicted of felony. 34 & 35 Sil. 8: 
e. 14. 

7. He ſhall deliver to the ſheriff, with twenty 
days aſter Seyt. 29, yearly, a perfect eſtreat or 
ſchedule of all fines and other forſcitures in ſef- 
V 


Not to act 
as JOY" 


Shall crlify 


outlauwrics. 


' Shall deliver 
eftreats ts the 


| theriff. 


8. And ſhall alſo yearly, on or before the ſecond Shall deliver 
Monday after the morrow of All Souls, deliver in- e/ir-ats into the 
to the court of exchequer a perfect duplicate, cer- ry: | 


cules delivered to the ſheriff; 3 on 7 of 50l, 
and half to him that ſhall ſue. 22 & 23 C. 2. c. 22. f. 8. And 
moreover he may be amerced for the lame, by the barons of the 
exchequer- 3 G. c. 15. 
9. And he "hall, upon de livery of the ſaid eſ- 
treats into the court of exchequer, take the fol- 
lowing oath, to be adminiſtered by one of the barons ; 


O70 oath. 


e Vou ſhall ſwear, that theſe eflreats, now by you delivered, 


are truly and carefully made up and examined, and that all 


* fines, iſſues, amerciaments, recognizances, and forfeitures, 
* which were ſet, loſt, impoſed, or forfeited, and in right and due 


* courſe of law ought to be eftreated into the court of exchequer, 


e are, to the beſt of your knowledge and underſtanding, therein 
contained; * and that in the ſame eſtreats are alſo contained and 


Ty ape d, all ſuch fines as have been paid into the court, from 
| & which 


„„ 


to him who ſhall ſue in twelve months, with treble colts. 
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CLERK OF THE PEACE. 


& which the ſaid eſtreats are made, without any wilful or fraudb. 
* lent diſcharge, omiſſion, miſnomer, or det ect whatſoever. CE 
5 W. c. 24. f. 5. 
10. And if he ſhall ſpare, take off, diſcharge, 
Ponaltyof or conceal any ſuch fine or forfeiture, unleſs it he. 
eonccaling fines. by rule of court, he ſhall forfeit treble value, half 
to the king, and half to him that ſhall ſue ; and 
ſhall alſo forfeit his office, and be incapable to be employed in any 
office where the revenue is concerned. 22 & 23 C. 2. c. 22. ſ. g. 
N 11. The clerk of the peace is not bound to en- 
Freer. ter judgment, or the like, at the ſuit of any, 
without having the fee due for the ſame; but if 
the court order any thing without ſuit of another, to wit, ex officio, 
there he ought to enter the ſame without having any fee for the 
entering thereof. Crom. 159. 
Alo Mr. Crempton ſays, he ſhall have for every recognizance of 
the peace taken in court 28, and for every releaſe of the peace 
there 25, and fo; procels awarded againſt any to find ſurety cf the 
peace 28. Crom. 150. | | 
And by 10& 11 W. c. 23. he ſhall have only 25 for drawing an 
indictment of felony ; and iT it is defective he ſhall draw a new one 


gratis, on pain of 51 "with tall coſts to him that ſhall ſue. ſ. 7, 8. 


His fees alto in divers other cafes are ſpecially limited by act of 
parhament : and it feemeth to be one of the defiderata in the qul- 
tices law, that the clerk of the peace's fees are not aſcertained in 
all initances, even as thoſe of the other clerks to juſtices of the 
peace by the ſtatute of the 26 G. 2. c. 14. And withal it might be 
requiſite to inſert in the table to be agreed on for that purpoſe, by 
whom the lame {hail be paid in the feveral inſtances cſpeively, 
and what ſhall be the courſe cf recovering the fame on non- pay” 
ments | 

12. If any Jak of the peace ſhall mise 

Aer be diſ- himſelf in the execution of his office, and hare 


placed for miſ- upon a complaint and charge in writing of ſuch 
| LAUGHS. miidemecanor ſhell be exhibited againſt him, to the 


juſtices in ſeſſions, the ſaid juſtices may, on exa- 
mination and due proof thereof openly in the ſaid ſefhons, ful- 
pend or  &::.charve him from the ſaid office; and in ſuch ca fle he 


cnſius rotulorumi ſhail a ppoint another able and ſufficient perſon fre- 


1 


ſiding 1 in the taid coumy or diviſton, to be cierk of the pe ace, And 


in calc of reiuſat or n: gle ct to make ſuch appointment, before the 


next general quarter feffions, the juſtices in ſefnons may appoint 
BET W.cC 1.1.09; | 


His duty in other matters is intel {pc ricd where i lalls in among 


the other titics ot. this book. 


Appointment 


l. 77 II. | 


called, kept by any perſon tor his own * ule, or to 


CLERK OF THE PEACE. 


Appointment of a clerk of the peace; on the 37 
52 H. . c. x. and i c. 21. 


I Ornſmuch as the office of clerk of the peace for the county ff 
is now void by the death of gentleman, late olerk of the 
heace for the ſaid county 3 Know. all men by theſe preſents, iht 7 


cuſtos rotulorum of the county aforeſaid, do hereby nominate, ele, ap- 
tint and aſſign C. P. gentleman, an able ond ſufficient perſon, inſtructed 


and learned in the laws of England, and rcſiding in the ſaid county, to 
be clerk of the peace fer the ſaid county ; to hol, eæccute, and enjoy the 
efice of cl-rk of the peace for the county aferefaid by bimi-if or his ſuffici- 
eu deputy 3 and to Lol, and receive the fees, frofits ani perquifttes there- 
of, fo long as he ſhalt well, juſtly, and honeſtly demean bim/elf in his jaid 
efice. In witneſs whereof I the faid = 
hard and feat, the ——— day of — 


— . year 


— . . 


Clipping Money. See Coin. 
5 Clockmaking. See Servants, _ 
Cloth and Clothier. See Woolly Manufafture. 


COA ch ES 


* the 25 G. 3. c. 47. The commiſhoners for 72 be under 
the duties on houfes and windows, ſhall be he management 
commiſſioners for the duties on coaches, carriages, of the commiſſi- 
and horſes ; and the duties thereupon are to be aſ- oners of the _ 
leſſed, collected, received, and paid, by ſuch per- window duties. 
(ons, and in like form and manner, and with ſuch 5 
allowances, and under ſuch penalties, forfeitures, and diſabilities, 


and according to ſuch rules and directions, as are appointed tor 


rathng the duties on houſes and windows ; and all powers and au- 
thorities, clauſes and things, now in force relating thereto, ſhalt 


kave hereunto ſet my 


be in full force in the execution of this act, unleſs altered thereby. 


And for every coach, berlin, landau, chariot, Coaches, ca 


calaſh, with four whbecls, chaiſe-marine, chaiſe with 4 vl 


with four aubeels, and caravan, or by what names 79 pay 7/. per 
loever ſuch carriages now are or hereaſter may be annum. 
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be let out * hire (except licenſed hackney 8 ſhall be paid 


71. yearly. And for every calafn, chaiſe, or chair, 
with 2 or 3 with 7wo or bree wheels, or by what name foe. 
hell, 30. 10s. ver ſuch carriages are or may be called, drawn ho 


Her 4 once or more horſes, kept by any perſon for his 


5 dn uſe, or te be let out for hire, thall be paid 
31. 108. yearly. f. 2. 
And no e e ball act ul he hath 
Commiſſioners taken the oaths requiſite to qualify him as a com. 
oaths. miſnoner of the window duties, and alſo the fol. 
owing oath, to be adminiſtered by two commiſ. 
ſioners. antes | 


IA. B. as þ [weor, that I will truly FRY faithfully execute the 1ffice of 


a commiſſioner, according to an act made in the 25th year of the reign of 
ling George the Third, for transferring the receipt and manage- 
ment of certain dutics therein mentioned, from the commiſſioners 
of exciſe and commiltioners of ſtamps reſpectively, to the commiſ- 

foners for the affairs of taxes; and alſo tor making further provi- 
ſions in reſpect to the ſaid dutics fo transferred: and will determine, 
without favour or aſfection, uon all appeals that ſhall be brought before 
me under tho faid att, according to the beſt of my Ain and krowledge. 

89 he 2 Nie Gad. 


And if any perſon ſhall act as a commiſſioner (except in admi— 
niſtering the laid oaths) before Fro ſhall have taken ſuch oaths as 
aforeſaid, he ſhall forteit 100l. ſ. 13. . 

And the Ee.” in their precepts for 

Appointment naming affeſſors for the window duties, {hall give 


ef Vors. notice that ſuch perſons are alſo appointed ailel- 
5 | | ſors for the duty on coaches. 1. 19. 
Oath to be And every aſſeſſor, ſurveyor, or inſ pe ctor, ſhall 


talen by afſeſ- take the following oath, to "be adminiſtered by 
ers, ſurveyors, two commiſſioners. 
and ee 1. 


J A. B. do / wear, the affirm] that i in | making the i Seen, hid 
by authority of an del made in the 25th year of the reign of king George 
the Third, toi transicriing the receipt and management of certain 
duties therein mentioned, from the commfioners or exciſe and com- 
miſſioners of lamps reſpectively, to the commui.oners for the at- 
fairs of taxes: { will charge ail perſons according to the bejt of my eil 
and Anoruledgs. Se pop ne Gl. 


And if any ſuch perſon ſhall preſume to a& before he ſhall hare” 


taken ſuch oath, he ſhall tortcit 20). 1 Iv: 
[: 


And 


and uſed by him within ſuch limit; the ſaid liſts to deſcribe the 


horſes, kept and uſed by him within ſuch limits, ſuch liſt to con- 


out, ſign, and deliver ſuch liſts within the time Liver ſuch liſts 


number of carriages and horſes liable to the ſaid afſeſſer to make 


ſhall be at liberty, if they find any carriages or by ſuch lifts. 
_ carriages or horſes within their reſpective diſtris, of the real num 


make a ſurcharge in reſpe& of any carriage or Carriages | 
horſe omitted in ſuch liſt, ſuch ſurcharge ſhall he emitted, to fay 


COXACY ES 


And ſuch aſſeſſors ſhall, within 14 days after 
their appointment, give or leave at the dwelling Notice to be 
houſe of every perſon within his limits, keeping given to perſons 
any ſuch carriages as aforeſaid, or any waggon, keeping carri- 
wain, cart, or horſe, liable to the ſaid duties, no- ages or horſes, 
rice in writing, requiring them to produce within fte deliver liſts 
14 days next enſuing, liſts in writing of the Fhereof. 
number * of carriages liable to the ſaid duties kept 


greateſt number of ſuch carriages kept at any one time in the courte 
of the year ending on the 5th day of April preceding ſuch notice, and 
to expreſs the denomination of each carriage, and its number of 
wheels, diſtinguiſhing which are kept for private uſe, and which 
for hire, and which are uſed as publick ſtage coaches ; and another 
iſt in writing of the number of horſes liable to the ſaid duties on 


tain the greateſt number by him kept and uſed in the courſe of the 
year ending on ſuch preceding 5th day of April as aforeſaid ; and 
every perſon ſhall, after ſuch notice ſo given or left, make out the 
faid liſts accordingly, and ſign the ſame with his own hand, and 
deliver them to ſuch aſſeſſor, at any time within 14 days from ſuch 
notice, when he ſhall call for the ſame. And 

if any ſuch perſon ſhall negle& or refuſe to make who ſhall de- 


before mentioned, he ſhall forfeit 1ol; and ſuch en pain of 10/. 
aſſeſſor ſhall, from the beſt information he can ob- If no lift is 
tain, make an aſſeſſment upon fuch perſon of the delivered, the 


duties ſo kept by him, diſtinguiſhing them in an «//-/ment, 
manner as ee and ſuch aſſeſſment ſhall be vie ſhall 
final and concluſive upon the perſon thereby not be apf ealed 
charged, who ſhall not be at liberty to appeal there- againſt. 
from unleſs ſuch perſon ſhall prove that he was 

not at his dwelling houſe at the time of the delivery of ſuch notice, 
nor between that day and the time limited for delivering ſuch liſts ts 
the aſſeſſor; or unleſs ſuch perfon ſhall alledge and prove ſuch other 
excuſe for not having delivered the fame, as the jaid commiſhon- 
ers ſhall think reaſonable and ſufficient. f. 20, 27. e 
Nevertheleſs, ſuch aſſeſſors ſhall not be bound Alſeffers are 
by fuch liſts ſo delivered to them as aforeſaid, but ore nt bound 


horſes omitted in ſuch liſts, to ſurcharge the | 5 
ſame, and make a true aſſeſſment upon every perſon keeping ſuch 
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ber of carriages or horſes kept by each ſuch perſon. ſ. 24. 
And if any aſſeſſor, ſurveyor, or inſpeQor, ſhall Te 


1 
Gt ans ae, r 
r 


made aſter the rate of double the duty ſo omitted; double duty. 
Vor. I. 3 N | ane 


** 36 4 glect their duty. 


OS 


"CU TCH 28 
one half whereof ſhall go to ſuch perſon making ſuch ſurcharge, 
f. 28. 3 3 
ph ; | And if at any time there ſhall be a negleQ of ap. 
p N e oF pointment of aſſeſſors, or if they ſhall negled 


arnted or ne. | X | ; 
7 or inſpector of the duties on houſes and windows, 


I. 17. 

Carriages or 
horjes kept in 
different dij- 
tricks. 


duties in more diſtricts than one within the ſame 
year, every perſon who ſhall mean to pay for an 
carriage or horſe in another diſtrict, ſhall ſpecify 
in a liſt or declaration the particular pariſh or dit- 
trict wherein he means to pay for ſuch carriage or horſe ; and the 
ſaid aſſoſſors ſhall enter the ſaid laſt mentioned lift at the end of 
their ſeveral aſſeſſments, and ſhall deliver the ſame to the ſurveyor 
of ſuch diſtrict, in order that he may tranſmit the ſame to the 
commiſſioners of taxes. And if any perſon, having been aſſeſſed 


in one diſtrict, ſhall again be aſſeſſed in another for the ſame carri- | 


age or horſe, the commiſhoners within ſuch latter diſtri, on ap- 
plication for that purpoſe, are required to alter ſuch aſſeſſment, on 
proof being given that ſuch perſon hath paid the duty in another 
%% 8 „„ 
4 And whereas difficulties may ariſe in diſcovering 
Lodeers or lodgers or inmates in any houſe, who keep car- 
mmmates. riages or horſes liable to the ſaid duties; it is there- 
fore enacted, that the inhabitant houſholder of any 
houſe in which there ſhall be any lodger or inmate as aforeſaid, 
ſhall, within a week after he ſhall be required by notice in writing 
iett at his houſe by any aſſeſſor, ſurveyor, or inſpector, deliver to, 
or leave for ſuch aſſeſſor, a liſt in writing of every ſuch lodger or 
inmate who ſhall keep any carriage or horſe liable to the ſaid duties, 
containing his chriſtian and ſurname, and an account of every 
ſuch carriage or horſe to the beſt of his knowledge; and if he ſhall 
refuſe to deliver ſuch lift, or wilfully omit or miſrepreſent any de- 
ſcription which oughit to be contained therein, he ſhall forfeit 20. 


: And ſuch afſeſſors ſhall make and deliver in 
Aſſeſſort io writing ſuch aſſeſſments within their reſpective li- 
dtliver their aſ- mits to the ſaid commiſſioners, within three months 
fefſments in 3 next after the time of their ſo being appointed al- 
non hs. ſeſſors; and two of the ſaid commiſſioners ſhall, 
3 weithin one month next after, or as ſoon after a: 
_ conveniently may be, ſign ſuch afleſſments, and alſo fuch ſurcharge 
as ſhall have been made in the mean time, teſtifying their allow- 
2... ance of the ſame; and ſhall appoint two of the 
Collei or te perſons named in ſuch aſſeſſment to be collectors, 
bc affernted, or any other two fuch perſons as they ſhall think 
| Ahle and refpontiþle ; and ſhall deliver ſuch af 


ſelfment⸗ 


what is required of them by this act, the ſurveyor 


| is authorized and required to do * and perform | 
ſuch and the like ſervices as are required from ſuch aſſeſſors. 


And to the end that no perſon may pay the ſaid | 


e ö 


aid duties ſo aſſeſſed, and to give acquittances for the ſame, and 
for the payment thereof to the receiver general, the pariſh or place 


for which they are ſo appointed ſhall be anſwerable. ſ. 25. *305 


And ſuch ſurveyor or inſpector may inſpe& any | 
ſuch liſts and aſſeſſments before the fa ge be figned, Surveyors, 
and alter and amend the ſame if they ſhall ſee juſt Tc. may inſpect 
cauſe 3 and thoſe perſons in whoſe cuſtody ſuch /i/fs. 5 
liſts and aſſeſſnents ſhall be, are required, upon 
the requeſt of ſuch ſurveyor or inſpector, to produce the ſame; 


and if ſuch ſurveyor or inſpector ſhall, upon his ſurvey, diſcover 
that any perſon who ought to have been charged with the ſaid 


duties, thall have been omitted or under-rated, he ſhall certify the 
fame in writing under his hand, together with an account of every 
ſuch carriage or horſe ſo omitted, by way of ſurcharge, to two 
commiſſioners, in order to have the fame rectified in the ſaid aſſeſſ- 
ment, and to cauſe the duties to be levied accordingly. ſ. 
20. 2 1 
Provided always, that if upon appeal it ſhall ap- Penalty of a 
pear, that ſuch ſurcharge was falily and vexati- falſe ſurcbarge. 
oully made, ſuch ſurveyor, aſſeſſor, or inſpector, Oe 
ſo ſurcharging, ſhall forfeit and incur ſuch penalties and puniſh- 
ments, as in and by the ſaid acts relating to the duties on houſes 
” windows, are inflicted on ſuch perſons for neglect of duty. 
If any perſon ſhall think himſelf over-rated by Appeal. 
any aſſeſſment, charge, or ſurcharge, he may, 3 
giving ren days notice thereof to the ſurveyor or one aſſeſſor, ap- 
peal to the ſaid commiſſioners or any two of them, who are to hear 
and determine the ſame ; except ſuch perſon appealing ſhall have 
omitted to deliver ſuch liſt as aforeſaid, and ſhall not afſign ſufficient 
caule for ſuch omiſhon, i»: which, caſe the ſaid commiſſioners may 
diſmiſs the appeal; provided that at the time of hearing ſuch ap- 
peal, a lift ſhall be produced upon the oath of the appellant, con- 
taining the greateſt number of carriages and horſes ſubject to the 
ſaid duty, which have been kept by him within the diftrict within 
the year preceding, with ſuch deſcription as to other diſtricts as 
zioreſaid 3 and ſuch appeals thall he heard on the days appointed tor 
hearing appeals reſpecting the duties on houſes and windows; and 
lhe commiſſioners ſhall not make any abatement in ſuch charge or 
ſurcharge, unlels it ſhall appear upon oath that ſuch perſon is over- 
rated; nevertheleſs they may it ike off the penalty, on application 
of ſuch appellant, although they confirm the ſurcharge, if it ſhall 
appear there was any doubt whether ſuch carriage or horle was 


chargeable or not, and was not omitted out of ſuch liſt with any in 


tention to defraud the revenue. ſ. 30, 31. | | 

And all appeals once heard and determined by Appeals ance 
two commiffioners, on the days appointed for determined, 73 
hearing appeals, ſhall be final and conclufivez ſub- be final. | 


ect nevertheleſs, if any perſon * is diilatisficd, to 2366 


ments unto the ſaid collectors, who are required to collect the 
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an appeal to the judges, in os ſame manner as for the duties on | 


houſes and windows. l. 33.3 


Penalties, | 
50% 16 he org.” dhe courts. ot Weſtminſter, but penalties not ez. 
ans; be ceeding 20l may be recovered before two juſtices, | 


half to the king, and half to the perſon who ſhall inform and ſue 
for the fame ; and for want of ſufficient diſtreſs, the offender (hall 
be ſent to priſon, for any time not exceeding fix mon nor leſs 
than one month. f. 36, 39. | 
All conſtables are to be at ding and affitin 
be pag the execution of this act, and are to obey ling in 
8 ecute ſuch precepts as ſhall be to them chreCted by 


Oe « the ſaid commiſſioners. ſ. 40. 


Coacnrs. Duty on new carriages. See £xci/e. 
COACH-MAKERS. See Exciſe. 


JY the 30 C. 2. ſt. 1. c. 8. and 6 & W. c. 10. and 11 G. 2 . 


15. for the admeaſurement of keels, boats, waggons, wains, 
caits, and other carriages, uſed for the carrying of coals in the 
ports of Newcaſtle, Sunderland, and the other members of the port 
of Newcaſtle 3 and by the 15 G. 3. c. 27. Yor extending the like re- 
gulations to the other ports of this kingdom: If, after the admea- 
ſurement thereof by the commiſſioners appointed for that purpoſe, 
the marks ſhall be removed or altered; every perſon who had a 
hand in or was privy to the doing thereof, ſhall on convicion upon 
the oath of one wit neſs before one juſtice, forfeit 10l by diſtreſs, half 
to the king and half to the diſcoverer ; and for want of diſtreſs, 

ſhall be committed to the common gaol for three months. 


Concerning the weights, meaſures, and prices of coals, eſpeci- 


ally in and about London, and alſo concerning the duties thereupon, 
there are regulations made by above forty different acts of parliz- 
ment; which, not being of general concern, are here omitted. 

By 26 G. 3.c. 14. ſ. 2. the coal-meters are ane to the ju- 
riſdiction of the quarter ſeſſions for Surry. 

* Ey ſ. 27. Penalties not exceeding 5] are recoverable before 
one or more Jane of the peace for Surry. 

By c. 83. f. 7. Juriſdiction is given to the oflices of Londen and 
HMilil:ſex, as to ſacks of leſs dimenſions than preſcribed by the act, 
and © as to o ſhort meaſure. 


All Wee above 20l are to be recovered ; in | 


on confeſſion, or oath of one witneſs, by difireſs,. | 


And 


nelle 


For 


e 
And by c. 108. f. 2. Juſtices are empowered to examine wit- 
elles on oath or affirmation. DES | 


For the deſtroying of coal works. See Mines. 
Cocoa nuts. See Exciſe. 
f Cotfee. Sce Excye. 


C07: 


For matters common to this with other treaſons, ſee 
EE title reaſon. She 


92 IN, in French, ſignifieth a corner, and Original of 


from thence hath its name (according to he word. 


Lord Coke) becauſe in ancient times money was 


ſquare, with corners, as it is in ſome countries to this day. 1 Inſt. 
207. e . 
Others derive this word, which in the old French is written coign 5 
as alſo the Italian cunio, and the Spaniſh cuno, from the Greek word 
ww communis; becauſe money is the common mean or inſtru- 
ment of traffick. FE | : 5 5 
But theſe derivations ſeem too artificial. The word doth pro- 
perly fignify a wedge, as the Latin cunzus; and hath a verb be- 
longing to it in the ſeveral languages: and is tranſlated to lawful 


money; either from the form of a wedge, ingot, or lingot (n- 


guetta) in which bullion was tranſported from all antiquity 3 or 


elſe from the inſtrument, a wedge or chiſſel, with which, in trade, 


theſe lingots were occaſionally cut to the weight required, as they 
are at this day in the £aft Indies, with ſheers. 


2. No other weight, than ſuch as ſhall be ftamp- Weigbis for 
ed or marked by the officer appointed by his ma- coin. 


jeſty for that purpoſe, ſhall be ſufficient in law for 


determining the weight of the gold and filver coin. And if any 


perſon ſhall counterfeit ſuch ſtamp or mark, or knowingly ſell any 
weight with the impreſſion of ſuch counterteit ſtamp thereon ; or 


ſhall wilfully increaſe or diminiſh any ſuch weight after it * has 1268 
been ſo ſtamped or marked; or uſe any ſuch weight in weighing 9 


the gold and filver coin of this realm, knowing the ſame to be ſo 


increaled or diminiſhed: he ſhall, on conviction before two juſ- 
tices, forfeit any ſum nat exceeding Fol, half to the king, and 


half to him that ſhall inform or ſus; and in default of payment, 
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he {all be committed to the common ol or houſe: of correction 


1etal are to be taken into contderation : When a given weight of 
Sold and filver is of a given hnenels, it is then of the true ſtandard, 


the kingdom mult be made by the ſtatute of 25 Kd. 3. . 5. 61 
So that the kin 17's prerogative ſeemeth not to extend to the d- baſing 
or enhancine the Valo ol tic coin below or above the terling va: 
U Blackſt. 2 278 

4. And the king may by his proclamation Te. 


Legitimating guimate foreign coin, and make it current money 


foreign coin. 
| by ſuch proclamation. 1 H. H. 192. 

And therefore both Eng:z/þ money, coined by the king's autho- 
rity, and foreign coin made current by proclamation, are within 
the denomination of lawtul money of England. I Inſt, 207. 

But of this latter ſort there is none at pretent in England; Parts 

gl money being only taken by conſent, as approaching neareſt to 

pur ſtandard, and failing in tolerably well with our diviſions of 
var into pounds and fhill: ings, but no perſon is obliged to tak: 
. 89. 885 1 1 

5. And only geld or ſilver coin, and not bra{ 
or ith are witinn this denomination. I Heu. 

And no Sts can be inforced 1 to take in nayment any moner 
but of lawful! metal, that is of ſilver or 8 2 Int. 577. Except 
tor ſums under {ixpence. 1 H. H. 19 


6. By the ſtatute 25 Ma 3. f. 5. c. 2. it is made 


| Copper coin. 


Cds cite . 

: te treaſon to counterfeit the coin of this realm : That 

ing the coin of 

. 1s to lay, whether the perſon utter it or not. 3 

this realm. 5 | 
Inſt. 16. 1 Haw. 42. 


J. And if any perſon ſhall falſely 3 and 
counterfeit any ſuch kind of coin of gold or ſl- 
ver, as is not the proper coin of this realm, and 
| thall be current therein by the king's conſent 3 he, 
* 209 his counſellors, procurens, aiders, * and abettors, ſhall be guilty ot 
high treaſon. I dar. leil. 2. c. 6. 
8. By the 5 El. c. 11. Clipping, waſhing, 
| rounding, or ting, for lucre or gain, any ihe 
pioper coin of this realm, or the dominions there- 
of, or of any cther realm current within thi: 
calm by proclamation, ſhall be adjudged treaſon in the offenders, 
their counfellors 5 conſeaters and aiders. 


Countærfeitu- 
Ing foreign cur- 
rents coin. 


Clipping, 


waſhing ) Ali . 


9 And 


for any time not excceding three months. 14 G. 3. c. 92 
5 The legitimatio 
Denominat - 85 d 8 ion of money, and the giein | 
ing the value of it it denominated value, is one 98 part of the 
777 5 king's prerogative. 1 H. H. 188. 
CO 


But in order to fix the value, the weight and Gnenels of the 


and called Sterling mecal, and, of this ſterling metal all the coin of | 


of this kingdom, according to the value impoſed 


q. 1 
hall, 


means 


the pre 
ons tt 
he Cur 
cdlama 
guilt} 
10. 
mint) 
coin 
mark 
dom , 
dom, 
thoſe 
ſellors 
ſon. 
j An 
II. 
caſe : 
or me 
ſemb 
blank 
and | 


CO 


9. And by the 18 El. c. 1. If any perſon _ 
Fall, for lucre or gain, by any art, ways, or Imborring 


means, impair, diminilh, falſity, ſcale, or lighten, diminiſhing, 

the proper coin of this realm, or any the domini- fa!ſfying. 

ans thereof, or the coin of this realm allowed to | 

te current (at the time of the offence committed) by the king's pro- 


camation 3 he, his countietiors, conſenters, and aiders, fhall 9e 


euilty of treaſon. | | | 
10. And if any perſon (not employed in the Zaging. 
mint) ſhall mark on the edges any the current 
coin of this kingdom; or, if any perſon whatſoever ſhall 
mark on the edges any of the diminiſhed coin of this king- 
dom, or any counterfeit coin refembling the. coin of this king- 
dom, with letters or grainings, or other marks or figures like unto 
thoſe on the edges of money coined in the mint; he, his coun- 
ſellors, procurers, aiders, and abettors, ſhall be guilty of high trea- 
ſon, 8&9 W. c. 26. ſ. 3. Profecution to be in fix months. 
3 An. K. 1. S. 9. e e 
11. Alſo, if any perſon ſhall colour, gild, or Colouring. 
aſe over with gold or filver, or with any wa 
or materials producing the colour of gold or filver, any coin re- 
ſembling any the current coin of this kingdom, or any round 


blanks of baſe metal, or of coarſe gold or coarſe ſilver, of a fit ſize 


and figure to be coined into counterfeit milled money, reſemoling 
any the gold or ſilver coin of this kingdom; or if any perſon jhal 

zild over any ſilver blanks of a fit ſize and figure to be coined into 
pieces reſembling the curreat gold coin of this kingdom ; he, his 
counſellors, procurers, aiders, and ahettors, ſhall be guilty of high 
treaſon. 8 & 9 W. c. 26.1.4, Proſecution to be in three months 


rid, or colour any lawful or counterfeit filver coin called a ſhilling 


And by the 15 & 16 G. 2. c. 28. If any perſon ſhall waſh, 


or fixpence, or add to or alter the impreſſion, or any part thereof, 


on either fide, with intent to make ſuch ſhilling or ſixpence reſem- 


ble a guinea or half guinea ; or ſhall any way alter or colour halt- 


pennies or farthings, with intent to make them reſemble a fhil— 
ling or fixpence : he, his counſellors, aiders, and abettors, thall 
be guilty of high treaſon. Proſecution to be in fix months. 

* 12. Lord Hale, ſpeaking of copper haltpence 
and farthings, makes it a query, whether the Comnterfert- 
counterfeiting ot them be not treaſon within the 7ng halfpence and 
ſatute of 25 Ed. 3. but inclines to the negative. farthings. 
H. H. 195, 211, 212. PEO EO 

And with this agrees the ſenſe of the legiſlature, in the ſtatute of 
15 & 16 G. 2. c. 28. which reciting, that whereas the counterfeit— 
ing of the copper coin of this kingdom is only a miſdemeanor, and 
the puniſhment often very ſmall, therefore enaQteth, that if any 
perſon ſhall coin or counterfeit braſs or copper halfpence or far- 


ale 


things; he, his counſellors, aiders, and abcttors, ſhall ſuſfer two 
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years impriſonment, and find ſureties for their good behaviour for 

two years more. . 6. 3 | 
And further, by the 11 G. 3. c. 40. If any perſon ſhall make, 

coin, or counterfeit, any of the copper monies of this realm, com- 


monly called an halfpenny or farthing; or ſhall buy, ſell, take, 
receive, pay, or put off any counterfeit copper money, not melted 
down or cut in pieces, at or for a lower rate or value than by its 
denomination it doth import or was counterfeited for 3 he ſhall he 


guilty of felony [but within clergy]. And one juſtice, on com- 
plaint upon oath that there is juſt cauſe to ſuſpect, that any per. 


| ſon hath been concerned in counterfeiting the copper monies of this 


realm, may by his warrant cauſe the dwelling houſe, room, work. 


| ſhop, out-houſe, yard, garden, or other place, belonging to ſuch 


fuſpected perſon, to be ſearched for tools and implements for coin. 
ing ſuch copper monies: And if any ſuch tools or implements ſhall 
at any time be found hid or concealed in any place fo ſearched, or 


be found in the cuſtody of any perſon whatſoever not employed in 


his majeſty's mint, nor having the ſame by ſome lawful authority; 
it ſhall be lawful for any perſon whatſoever diſcovering the ſame, to 
ſeize ſuch tools or implements, and carry the ſame forthwith to a 


| Juſtice, who ſhall cauſe the ſame to be ſecured and produced in evi. 
_ dence againſt any perſon who ſhall be proſecuted for any the offence; 


aforeſaid, in ſome court proper for the determination thereof ; and 


after they ſhall have been produced in evidence, as well the fame ſo 


*371 


ing coin not cur- 


produced, as the other ſo ſeized and not produced in evidence, 
thall forthwith, by order of the court, or by order of a juſtice, if 
there ſhall be no trial, be defaced and deſtroyed, or otherwiſe dif- 
poſed of as ſuch court or juſtice ſhall direct. 2” 
13. If any perſon ſhall falſely forge or counter- 
feit any ſuch kind of coin of gold or filver, as i 
not the proper coin of this realm, nor permitted to 
be current within this * realm; he, his procurers, 
aiders, and abettors ſhall be guilty of miſpriſion of high treaſon. 
„ 5 


Counterfeit- 
rent. 


= 14. If any perſon ſhall bring falſe money into 
Bringing in the realm, counterfeit to the money of England, 


falſe money. knowing the ſame to be falſe, to merchandiſe or 


ns make payment, in deceit of the king and his peo- 
ple; he ſhall be guilty of high treaſon. 25 Ed. 3. ft. 5. c. 2. 
Alſo, if any perſon ſhall bring from the parts beyond the ſea, anj 


| forged and counterfeit money like to the gold or filver coin of fo- 
reign realms, current in payment within the king's realm by the 


king's ſufferance and conſent, knowing the ſame to be falſe and 
counterfeit, to the intent to utter or make payment of the ſam: 


within this realm, by merchandizing or otherwiſe 3 he, his coun- 


ſellors, procurers, aiders, and abettors ſhall be guilty of high trez 
n. IA. Mic, f. 2. N 
Note; this muſt be brought from a foreign nation, and not fro 
Ireland, or other place ſubject to the crewn of England; hw 
e N 


CD 7 39 


1 the counterfeiting there, 1s puniſhable by the laws of our king, 28 
bs much as in England 1 Haw. 43. 

is Sir Michael Foſter obſerving upon theſe offences (and of the of- 
* fence above mentioned, of counterfeiting foreign current coin) 
<q ſays, proſecutions for importing money counterfeit to the ſimilitude 
0 of Engliſh coin have been very rare; and for the offences of coun- 
he terfeiting foreign coin legitimated by proclamation, and of im- 
15 porting ſuch coin, there can be none, as things ſtand at preſent, 
. till the crown ſhall be adviſed to legitimate ſome {pecies of foreign 
TH coin. I know of none (ſays he) now current among us that is le- 
8 gitimated, and moſt probably none will. For if the offences of 
11 counterfeiting and diminiſhing foreign coin, and of importing 
* ſuch counterfeit and diminiſhed coin, which are great evils. and 
1ll daily growing, were made more penal than they are at preſent, he 
* ſays he knows of no good end that could be anſwered by legitimat- 
| ing any ſpecies of it; on the other hand, 9 ſeem to be great in- 


conveniencies that would attend it. Poſt. 2 e | 
* 15. By the 14 G. 3. c. 42. (which by the 13 Bringing in 
G. 3. c. 45. hath continuance to May 1, 1783, light money. 


0a 

8 &c.) all ſilver coin of this realm, or purporting 

15 ſo to be, which is not of the eſtabliſhed ſtandard of the mint in 
Wy weight and fineneſs, that is, of 62 ſhillings to a pound troy, and 
* 11 ounces and 2 penny weights of fine ſilver, and 18 penny 
e, weights of alloy in the pound troy, ſhall be prohibited to be im- 


F ported; and if any quantity thereof exceeding 51. ſhall be found 
mM by any officer of the cuſtoms, the ſame ſhall be * forfeited, and *272 
proſecuted in any court of record at Weſtminſtcy ; or if it do not | 

amount in value to ol, the ſame may be proſecuted in a ſummary 


- way before two juſtices where the ſeizure ſhall be made, at the 
10 election of the commiſſioners of the cuſtoms : And after condem- 
Hh nation the fame ſhall be melted down or otherwiſe defaced, and 
8. ſhall be half to the king and half to the officer who ſhall proſecute. 
And no tender in the payment of money in ſilver coin of any ſum 
Ne above 251, at any one time, ſhall be allowed to be legal, for more 
10 than according to its value by weight, atter the rate of 5s 2d an 
ounce. 
* 16. If any preſs for coinage, ſhall be found 1 in Coining brefe 
the cultod y of any perſon (other than the Gere and tools. | 
in) of the mint), it {hall be ſeized for the king's ute 
i and every perſon in whole cuſtody ſuch preſs hail be found, ſhall 
155 forfeit 500! hait to the king, and halt to the informer. 7&8 \W.. 
| c. 19. 
. And by 8 & 9g W. c. 26. No OY unleſs cinployed:i in the 
2 mint, ſhall knowingly make or mend, or begin or proceed to make 
_ or mend, or alliſt in the making or mending of any puncheon, 
counter-puncheon, matrix, ſtamp, dyc, pattern or mould, of ſteel, 
_ iron, filver, or other metal, or of ſpaud, or fine founders earth, or 
15 land, or of any other materials whatſoc ver, in or upon Which ther 


the | Vor. I. 5 SC | "(ail 


9 N. 


11 be, or + be made or impreſſed, or which will make or impreſs 


ze figure, ſtamp, or reſemblance of both or either of the fides or 11 

0 s of any gold or ſilver coin, current within this kingdom; nor : [ 

frali know! nzly make or mend, or begin or proceed to make or or 

end, or aſſiſt in the making or mending of any edger or edging rap 

£5 b 1{trument, or engine, not of common uſe in any trade, but fy 

conte vel for making of money round the edges with letters, grain- W 

, Or other marks or figures reſembling thoſe on the edges of mo- | 

ney coined in the mint; nor any preſs tor coinage; nor any cutting fly 

engine for cutting round blanks, by force of a ſcrew, out of flatted dit 

bars of gold, filver, or other metal; nor ſtall knowingly buy or ſell, ö / 

hide or conceal], or without lawful authority or ſufficient excuſe for cou 
that purpoſe, knowingly have in his houſe, cuſtody, or poſſeſſion, FEA 
any ſuch puncheon, counter-puncheon, matrix, ſtamp, dye, edger, aa 

cutting engine, or other tool or inſtrument before mentioned; on ttu 

pain that ſuch perſon, his counſelſors, procurers, aiders, and abet— 10 


tors, ſhall be guilty of high treaſon. ſ. 1. Proſecution to be in three per 
months. f. 9. But by the 1 An. ſt. 1. c.. ſ. 2. The proſecuti⸗ all. 
on for offences by making or amending, or beginning or proceeding 


to make or mend any coining tool or * inſtrument in the aboveſaid 00 

2373 act prohibited, or by making of money round the edges with letters ſs]; 

or grainings, may be commenced at any time within fix months. 5 

And if any perſon ſhall, without lawful authority, knowingly 85 

convey, or aſſiſt in conveying out of the mint, any puncheon, _ 

counter- punchcon, matrix, dye, ſtamp, edger, preſs or other 

tool, engine, or inſtrument uſed ſor or about the coining of mo- ee 

nies there, or any uſeful part of ſuch tool or inſtrument; he, bis * 
Counſellors, procurers, aiders, or abettors, ſhall be euilty of high th: 

: treaſon: 8 & 9 W. C. 26. . Proſecution to he in three months. _ 

4 9. ; do 

And if any puncheon, dye, lamp, edger, cutting engine, preſs, P 

flaſk, or other tool, inſtrument, or engine, uſcd or deſigned tor th 

coining or counterfeiting gold or ſilver monies, or any part of ſuch 5 

tool or engine, {hall be hid or concealcd in any place, or found in 5 

the houſe, cuitody, or poſſeſſion of any perſon not employed in the lu. 

mint, nor having the ſame by ſome law ful authority; any perſon by 

1 whatſoever diſcovering the ſame, may and ſhall ſeize the fame, 1 
4 and carry them forthwith to ſome juſtice of the peace to be by bim 8 
1 ſecured, to be produced in evidence, againſt any perſon who ſhall be of 
| _ proſecuted tor any ſuch offence. And after they have been produced fo 
__ in evidence, they ſhall forthwith by order of the court (or by order 1 
and in the preſence of a juſlice of the peace, if there hath been no 8 

trial) be totally defaced anddefiroyed. 8 & Y W. c. 26. ſ. 5. | 

17. For the better preventing the clipping, di- : 

1 | Selling „ miniſhing, or impairing the current coin, if any (; 
. : clifpings. perſon mall buy or fell, and knowingly have in 01 


his cuſtody or poſſeſſion, any clippings or filings 
1 of the current coin of this kingdom; he ſhall forfeit the ſame, and 
1 2lfo Sol, hall to the king, and halt to the jntormer ; and ſhall be 
4 | | „ brand ed 
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branded in the right cheek n the letter R; and be impriſoned till 
the payment of the 500l. 6&7 W. c. 17. f. 4. 


18. And if any ſhall caſt ingots or bars of ſilver, Bullion. 
in imitation of Spaniſh bars or ingots, or ſtamp 


them in likeneſs of the Spaniſh ſtamp, he ſhall forfeit the ſame, 
and alſo 500l, half to the king, and half to the informer. 6 & 7 


W. c. 17. 1435 


And if any lakes, not heing a trading goldſmith or refiner of 
filver, hall buy or ſell any bullion or molten ſilver, he ſhall be im- 
priſoned fix months. ſ. 7. 

And the warden of the company of coldimiths, with two of the 
court of aſſiſtants within the bills, and two juſtices elſewhere, may 


enter into the houſe, room, or workſhop ot any perſon ſuſpected, , 


and with the help of a * conſtable may break open any door, box, 
trunk, cheſt, cupboard, or cabinet, to ſearch for bullion ſuſpeQed 
to be concealed ; and if tound, they {hall ſeize the ſame, and the 
perſon in whoſe poſſeſſion it ſhall he found. And the ſaid wardens, 
aſſiſtants, and conſtables, within the bills, ſhall carry him before 
the next juſtice, which juſtice, and the ſaid two juſtices elſewhere, 


may examine him; and if he ſhall not prove by the oath of him- 


ſelf, or of a credible witneſs, that it is lawful filver, and was not 
current coin, nor clippings thereof, he ſhall be committed ; and it 
on his trial he ſhall not prove the ſame by one ARON, he ſhall be 


impriſoned fix months. f. 8. 


And no perſon ſhall ſhip any molten Glver or bullion, without 


certificate from the court of the lord mayor and aldermen of Lon- 


den, and oath made before them by the owner and two witneſſes, 
that it is foreign bullion, and that no part of it was the coin of this 
realm, or clippings thereof, nor plate wrought within this king- 
dom; on p4in that the fame {hill be forteited, half to the king, and 
half to the officer or other perſon who ſhall ſeize the ſame. And 
the owner ſhall forfeit double the value thereof, half to the king, 
and half (with coſts) to him that ſhall ſue. And the captain or 
maſter of a ſhip (if it belong to a ſubject) permitting the fame, 
ſhall forfeit 200l, to him who ſhall ſue ; and if it is a king's thip, 
he ſhall moreover forfeit his employment. And if any officer of the 
cuſtoms ſhall grant a cocquet for exporting the ſame, before ſuch 
certificate and entry thereof made; he ſhall forfeit 2001, and his 


oihce. And in caſe of ſeizure of ſuch bullion, or action brought 
for the forfeitures, the proof ihall lie upon the owner; and for 


26h of proot it ſhall be forteited. J & 8 W. c. lo . By] {9 
"Re PAINS 
And if any bullion is ———— to he exported, ther than in the 
name of the true owner or importer ; the exporter ſhall forteit the 
ſame, or the value thereot ; half to the king, and halt-to him who 


Mall cia or diſcover the ame. 6 & 7 W. d. 17. f. 14. 


19. And 


22 
— 
FR, 


= 4 


* ba. 


L by 2 
0 : 
- « * 2 * n r hees m .. CE I Ing 
. OY = " 1 ” "IP — 8 4 p 3 . 12 3 8 8 4 3 - TH 2 27 r 

- . 5 - — * - 2 6” LON 8 ” E * * ' ks ape the ww 4 > J > mne, r 1 * K * W 7 
* 2 Lo” . — * — rr — * — e * a 4 * — 5 — x — . 6 * AT - * * — 2 n — *: . 83238 N 4 e hy 2 * wad 4 " * 1 * A en 7 * — 2 ob 
I es” o — N = n ” 2 n anger 2 ** rr opti D — — 6 II, 0” ry DT: n n We" Seer "ds. $ VI 3 N . - a x 1 3 8 2 8 3 2 
„ * 1 J 2 +» 5 < Rs" + r E * 5 NN Wr Ces BY . A. I , 1 n 9 0 Ov r 2 9 r 2 222 — * 3 — 1 4 l — l 

9 8 n * 15 39 — 8 . 4 22 7 . er pods : Bag; ** Ev. 3 Say 3 ae AL Fo oo” FEW + VIP, he 

Sada es DEC rr * « — a 2. ＋ — as n K 5 rere 1 * = ads 


n 
222222 


— 


8 
1 
1 


N 


— s — ” 
: #5 24. fo $2 8 
"the n 


PP 2 ö FEE 


ao 4 


- — * 


2 8 D 
2 : g e 
3 


3 


42 


= Y - — * % - y 
- 1 * e Lan i 
e eee e 


*375 


CO 7 -V: 


19. And whereas ſeveral mixtures of metals 


Blanc bed have been invented in imitation of gold and ſilver, 
copper and and blanched copper is principally made uſe of in 
other baſe ne- imitation of ſilver, and ſeldom, if ever, for any 
'/ AS : honeſt or good purpoſe, it is enacted, that if any 


ed copper with filver, or knowinely buy or fell or offer to ſale blanch- 
ed copper alone, or mixed with filver; or ſnall knowinply and 


fraudulently buy or ſell or offer to ſale any malleable compoſition or 


mixture of metals or minerals, which ſhall be heavier than filver, 
and look, and “* touch, and wear like ſtandard gold, but be mani— 
feſtly worſe than ſtandard ; he fhall be guilty of felonv, and ſhall 
ſuffer death as in caſe of felony. Proſecution to be in thice months. 


8&9 W. c. 26. ſ. 6, 9. 


20. If any perſon ſhall take, receive, pay, ot 


Paying coin put off any counterfeit milled money, or any 
under value. milled money whatſoever unlawfully diminithed, 
and not cut in pieces, at or for a lower rate or 


value than the ſame by its denomination doth or ſhall import, or 


was coined or counterfeited for; he ſhall be guilty of felony, and 


ſuffer death as in cafe of felony. Proſecution to be in three months. 
8 & W. c. 26. 1. 6, 9. 55 „ | 

5 | 21. If any perſon counterfeits, and by agree- 
 Uttering falſs ment before the counterfeiting, another perſon 


Money. is to take off and vent the counterfeit money, ſuch 


| bother 15 an aider and abettor, and conſequently a 
principal traitor (for in high treaſon there are no acceſſarics) 1 U. 
H. 214. 5 = - 

It one perſon counterfeits, and another (knowing that he did ſo) 
puts it off, but without any ſuch previous agreement; ſuch other 
perſon ſeems to be all one with a receiver of him, becauſe he main- 
JJ 

If one perſon counterfeits, and another perſon knows that he did 
ſo, and doth neither reccive, maintain, or abet him, but concea's 
his knowledge; this is miſpriſion of treaſon. 1 H. H. 214. 

But, formerly, where it did appear, that the utterer of counter- 
feit money knew who counterfeited it, but barely uttered it for his 
own benefit, although he knew it was counterfeit, yet it was only a 
cheat and miſdemeanor, puniſhable by fine and impriſonment (con- 
trary to the opinion in Stanford and Dalton); but now by the fia- 
tute of 15 G. 2. C. 28. it is enacted, that whereas the uttering falic 


money is a crime frequently committed all over the kingdom, and 
the offenders are not deterred, becauſe it is only a miſdemeanor, 


and the puniſhment generally ſmall, tho? there is reaſon to believe 


that the utterers are often the coiners, or in confederacy with 


them; therefore, if any perſon ſhall tender in payment any coun- 
terfeit coin, knowing it to be ſo, he ſhall for the firſt offence ſuffer 
fix months impriſonment, and find ſuretics for his good behaviour 


for ſix months longer; for the ſ:cond off=nce, ſhall ſuffer two yea! 


impriſonment, 


perſon fhall blanch copper for ſale, or mix blanch- 


* 


impriſonment, and find ſureties for two years more; and for the 

third offence, ſhall be guilty of felony without benefit of clergy. 

| And if any perſon ſhall tender in payment any counterfeit mo-. 6 

ney (knowing it to be fo), and ſnall either the“ ſame day, or * 

within ten days after, knowingly tender other falſe money in pay- 

ment, or at the time of ſuch tendering have more in his cuſtody ; 

he ſhall for the firſt oFence ſuffer a year's impriſonment, and find 

ſureties for his good behaviour for two years more; and for the ſe- 

cond offence, ſhall be guilty of felony without benefit of clergy. 

Perſons guilty of the ſame crimes ſhall be tried and convicted in 

ſuch manner as is uſed againſt offenders for counterfeiting the coin: 

an the clerk of affize, or clerk of the peace, where the firſt con- 

viction was had, ſhall certify the ſame by a tranſcript in few 

words, containing the tenor of ſuch conviction (for which he ſhall 

have 2s 6d) : and ſuch certificate being produced in court, ſhall 

be ſufficient proof of the former conviction. Proſecution to be in 

fix months. ſ. 5, 9. 5 
Note; By this it ſhould ſeem, that the juſtices of the peace in 

ſeſhons have power to try ſuch offenders; otherwiſe this direction 

to the clerk of the peace to certify the conviction is incongruous 


K 3 4 n r m 
er ob no nr EI — jp : 
cc 3 7 0 


a 


r / Ing. GT OTE FOO 
r i on ER, a nt na 


* 2 
EE 


) 

(1 
* 
0 

4 

: 4 
: * 
5 
+77 
in 
1 

0 

& 

N 

3 

5 


se- for he is not the proper perſon to certify what is done in another * 
on court, where he is not neceſſarily ſuppoicd to be preſent: albeit no I 
ch power is given to the ſeſſions by any expreſs words in this ſtatute to 9 
A hear and determine ſuch offences. ME, 4 
I. By the ſtatute 9 G. 3. c. 37. If any churchwarden or overſeer 4 

of the poor, or perſon authorized by him, ſhall make any pay- | 
a) ments to the poor in any bale or counterfejt money; one juſtice, i 
er on complaint, may ſummon the offender, and on his non-appear- 1 
n- ance, or confeſſion, or proof of the offence by the oath of one 1 

witneſs, may adjudge him to forfeit not leſs than 108, nor more 1 
1d than 20s, to be levied by diſtreſs, and to be applied to the uſe of ® 
us any poor perſon or perſons of the pariſh or place reſpetively as the 1 

juſtice ſhall appoint. ſ. 7. - | . 5 1 
r- 22. If falſe or clipt money be found in a man's Having falſe A 
is hands if he be ſuſpicious, he may be arreſted till money in Felſeſ- 1 
a he have found his wariant. 3 Inſt. 18. Hale's fin 3 
N- N. 21. I Haw. 43. . | Ee, : # 
a 23. Any perſon to whom any i ft money ſhall Falſe money 1 
ſe be tendred, any piece whereof thall be diminiſh- what to be done E 
d ed, otherwiſe than by reaſonable wearing, or that with. | 
, by the ſtamp, impreſſion, colour, or weight there- 5 A 
{+ of, he ſhall ſuſpe& to be counterfeit, may cut, break, or deface 5 
h uch piece: and if any piece ſo cut, broken, or defaced ſhall ap- 1 
4 bear to be a counterieit, the perion tendring the ſame thall bear Y 
7 the loſs thereof; but if the fame ſhall be of due weight, and ap- Z 
r pear to be lawful money, the perſon that cut, broke, or defaced p 
5 the ſame, ſhall receive the ſame at the rate it was coined for. And 


Er Pt Lo in ot Poor 
28 8 Fe „„ „ "TE I 


i any queſtion ariſe, whether the piece“ fo cut be counterfeit, it 9377 
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ſhall be determined by the next juſtice of the peace, or chief mz. 
giſtrate in a corporation. 9 & 10 W. c. 21. ſ. 1. 5 

And if any perſon to whom any gold money ſhall be tendred, an 
piece or pieces whereof ſhall be diminiſned otherwiſe than by rea- 
ſonable wearing; or that by the ſtamp, impreſſion, colour, or 
weight thereof, he ſhall ſuſpect to be counterfeit; may cut, break, 
or deface ſuch picce or pieces: And, if any piece ſo cut, broken, or 
defaced ſhall appear to be diminiſhed otherwite than by reaſonable 
wearing, or counterfeit; the perſon tendiing the ſame ſhall bear 
the loſs thereof: But if the ſame ſhall ve of due weight, and ap- 
pear to be lawtul money; the perſon that cut, broke, or defaced 
the fame, ſhall receive the ſame at the rate it was coined for. And 
if any queſtion ſhall ariſe, whether the piece ſo cut be counterfeit or 
diminiſhed in manner atoreſaid, it ſhall be determined by the mayor 
or other head officer in a corporation, and elſewhere by one juſtice 
inhabiting near where the tender was made. 13 G. 3. c. 71. 

And if any counterfeit or unlawfully diminithed money ſh Il be 
produced in any court of juſtice, either in evidence or otherwiſe, 
the judge fi:ail cauſe it to be cut in pieces in open court, or in the 
| preſence of a juſtice of the peace, and then to be delivered to or for 

the perſon to whom it belongs. 8 & W. c. 26. f. 5. 1 
24. By the 3 Ed. 1. c. 15. Perſons taken for 
Bail. falſe money are not bailable by juſtices of the 
7 peace. . „„ 1 
But they muſt take the examinations and informations, and bind 
over the wit neſſes to the proper court, and commit the perſons ac- 
„ 3 . ENT 
1 | 285. It is not neceſſary there ſhould be two witneſ- 
Evidence. ſes in caſes of counterfeiting the coin, as it is in 
| | other high treaſons; but perſons may be convicted 
according to the courie of the common law, by one witnels 
only. 1 H. H. 318, 328. %% os | 
5 206. The judgment for high treaſon, relating to 

Fulgment. the coin, is, to be drawn to the place of exccution, 
95 and there hanged by the neck till he be dead. 2 
Haw. 444. 5 | | | Re EN N 

But it is generally provided by the ſeveral ſtatutes, that this ſha! 
volk no corruption of blood, nor loſs of dower. _ 

5 227. Every perſon who ſhall apprehend any per- 

_ Reward for fon who hath counterfeited any cf the current 
convidling an gold or ſilver] coin of this realm; or that for lu- 
effender . cie or gain hath clipped, waſhed, filed, or any 
2 way diminiſhed the ſame; or hath altered ſhillings 

and ſixpences to make them reſemble guineas and half guineas, ot 


v.379 halfpennies and farthings to make them * look like ſhillings and Fe 


pences 3 or ſhall bring or cauſe to be brought into this kingdom, any 
clipt, falſe, or counterfeit coin; and profecute ſuch perſon to con- 
vichon : every {ach perſon ſhall have a reward of 4ol. In order to 
which, the judge {hall give him under his hand, a certificate certl- 
fing the conviction, and the county in which it was made, _ 
| | | 44 


E 


hat the offender was taken and proſecuted by ſuch perſon; and 
{ any diſpute ſhall ariſe between ſeveral perſons apprehending and 
ofecuting, the judge ſhall in the certificate appoint the reward to 
le paid amongſt them, in ſuch proportion as he ſhall think reaſona- 
le. The ſaid certificate to be tendred to the ſheriff, who ſhall 
thereupon pay the ſame without fee, within one month after ſuch 
ender and demand, on pain of forteiting to the party double the 
ym,” with treble coſts. The ſheriff to he repaid out of the treaſury. 
6&7 W. c. 17. ſ. 9, 10, 11. 15 & 16 G. 2. c. 28. f. 7. | 

In like manner a reward of 1ol ſhall be paid, for apprehending 
ind convicting a countetfeiter of the copper money. 15 & 16 G. 
ke 4-5: : | TS | 

28. If bo wakes being out of priſon, ſnall be Pardon to ac- 
guilty of clipping, coining, counterfeiting, waſh- - complices in- 
ing, filing, or otherwiſe diminiſhing the [gold or forming. 
flver] coin of this realm, and afterwards diſcover | 
jwo or more perſons who have committed any cf the ſaid crimes, 
o as two or more be convicted; he ſhall have the king's pardon, and 
if he is an apprentice he ſhall be made a freeman. 6 & 7 W. c. 
17.112. OE, | on 
in this clauſe at large in the ſtatute, is an inſtance of that mul- 
tplicity of words, which is ſometimes ridiculed in our laws; where 
it is ſaid, tww9 or more per/jen or perſons, and again, two or mere of 
the perſon or perſons. . UU 

Further; if any perſon being out of priſon, ſhall be guilty of al- 
tering ixpences or ſhillings, to make them look like halt guineas or 
guineas; or altering farthings or halfpennies, to make them look 
like ſixpences or ſhillings ; or of counterfeiting braſs or copper half- 
pennies or farthings; or of uttering falſe money,—and afcer- 
wards diſcover two or more perſons who have committed any of the 
ſad crimes, ſo as two be convicted; he ſhall have the king's par- 
don. 15 & 16 G. 2. c. 28. ſ. 8. 5 3 


* 


29. The commiſſioners of the treaſury may iſſue Charges of 
a ſum not exceeding Gool yearly, for the charges froſccuting. 


and expences of the officers and'others employed in 

the proſecution of offences in counterfeiting, diminiſhing, or other- 
viſe concerning the current coin of this realm. 7 Ann. c. 24. f. 4. 
J 16 G. 2. c. 28. f. 10. | 5 


*COMMITMENT. 


Neiently there were more felons committed leut 
11 to gaol without mittimus in writing, than warrant. 
were with it: ſuch were all the commitments, by 
eonſtables, watchmen, and private perſons arreſting for felony, and 
1 bringing 
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COMMITMENT. 


bringing to the common gaol, long before there were any juſtice; 
of the peace; and yet mittimus's are not of ſo ancient date even a; 
they. 1 H. H. 610. Ns . 

But now, fince the habeas corpus act, a commitment in writin 
ſeems more neceffary than it was in former times; otherwiſe the pr;. 


foner may he admitted to bail upon that act, whatſoever his offence 


may have been, | 5 | 
Content: * hen a ſtatute appoints impriſonment, hut li- 
NE mits no time when, it is to be underſtood that he 
AVE. | 0 1 © * 
mall be impriſoned preſently, Dat, c. 170. 


Concerning which I will ſet forth. 


I. Who may be committed. 
II. To what place. 
III. The form of the commitment. 
IV. Charges of the commitment. = 
V. That the gaoler ſhall receive the privove:” 
II. Shall certify the commitment. 
II. Commitment diſcharged.” 


J. Who may be commutted.. 


Perſonr not 1. There is no doubt but that perſons appre- 
 bailable, or not hended for offences which are not bailable, and 
Hnding bail. allo all perſons who neglect to offer bail for of- 


| fences which are bailable, muſt be committed. 
2 Haw. 116. RS „ , 
2. And it is ſaid, that whereſoever a: Juſtice i 
Perſons guilty impowered by any ſtatute to bind a perſon over, or 
/ contempt. to cauſe him to do a certain thing, and ſuch per- 
5 | ſon being in his preſence ſhall refuſe to be bound 
or to do ſuch thing, the juſtice may commit him to the gaol, to 
remain thete till he ſhall comply. 2 Haw. 11. 
Parſon. 3. It a priſoner be brought before a juſtice, ex- 


Pane $9" preſsly charged with felony upon oath, the jul- 


CT tice cannot diſcharge him, but muſt bail or com- 
felony. $4 


5 mit him. 2 H. II. 121. WP _ 
Perſons 4. But if he be charged with ſuſpicion only of 
charged on ſuſ= felony, yet if there be no ſclony at all proved to 


* 300 picion. be committed, * or if the fact charged as a felon) 


be in truth no felony in point of law, the juſtice 

may diſcharge him; as it a man be charged with felony for ſtealing 
a parcel of the frechold, or for carrying away what was delivett! 
to him, and ſuch like, for which tho” there may be caule to bind 
bim over as for a treſpaſs, the juſtice may diſcharge him as N le- 
. 2 lon's 


ſticez 
en 23 
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pri- 
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It li- 
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COMMITMEN T. 


lony, becauſe it is not felony. But if a man he killed by another, 
tho” it be by miſadventure, or ſelf defence (which is not property 
felony), Or in making an aſſault upon a miniſter of juſtice in exe- 
cution ot his office (which is not at all f-lony), yet the juſtice 
ought not to diſcharge him, for he muft undergo his trial for it ; 
and therefore he muff be committed, or at leaſt bailed. 2 H. H. 
121. 5 

. But commitment hy the juſtic es of the peace P:r ſons not 
almoſt in all cates (except for the peace, good be- paying their = 
haviour, felon, or high offences) is but to re- fine. 
tain the party till he hath made fine to the king; 
and therefore if he offer to pay it, or find ſureties by recognigance 
to pay it, he ought not to be committed, but to be denvered pre- 
ſently. Dalt. c. 170. 


II. To what place. 


1. By the 5 H. 4. c. 10. All felons ſhall be 
committed to the common gaol, and not elſe- Te the gaol. 
where. e Ts 
2. But by the 6 G. c. 19. Vagrants and other Heuſe of cer- 
criminals, offenders, and perſons charged with redlion. 
ſmall offences, may for ſuch offences, or for want 
of ſureties, be committed either to the common gaol, or houſe of 
correction, as the juſtices in their judgment ſhall think pro- 
er. e 
f 3. And they may commit other offenders to the Stocks, 
ſtocks, or other cuſtody by particular ſtatutes. | 5 

4. Generally, if a man commit felony in one | 
county, and he arreſted for the fame in another Different 
county, he ſhall be committed to gaol in that coun- county. 
ty where he is taken, Date. e. 170. 

Yet if he eſcapes, and is taken on freſh EA in another county, 
he may be carried back to the county where he was firſt taken, 
Datlt. c. 1710. 

Alſo by the 24 G. 2. C. 35. If a perſon is apprehended upon a 


Warrant indorſed, in another county, for an offence not bailable, 


or if he ſhall not there find bail, he ſhall be carried back into the 
brſt count, and be committed (or it bailable bailed) by the juſtices 


in luch fir. count y: 


Vor. I. . 90 | 211. Form | 


the dig unaſide. 


# 


COMMITMENT. 


SI eee 1 the commutment. 


In whoſe "It mob be in writing, vide } in the name of 
name. TT king, and only teſted by the perſon who make; 
it, or it may be made by ſuch perſon in his own 


name, expreſſing his office, or authority, and muſt be directed to 


the gaoler, or keeper of the priſon. 2 How. 119. 

Yet the mention of the name and authority of the juſtice (lord 
Hale fays) in the beginning of the mittimus, is not always neceſ- 
fary, for the ſeal and ſubſcription of the juſtice to the mittimus, is 
ſufficient warrant to the gaoler; for it may be * by averment, 
that it was done by the juſtice, 2 H. H. 122. 

2. It ſhould contain the name and ſurname of 

The party's the party committed, if known; if not known, 
name. then it may be ſufficient to deſcribe the perſon by 

his age, ſtature, complexion, colour of his hair, 
and the like, and to add chat he refuſeth to tell his name. 1 H. "Th 


377. 


Oath. that the ban 1s charged upon oath. 2 Haw. 
1 120, 
Cauſe. 4. It ought to contain the cauſe, as for Westen, 


or felony, or ſuſpicion thereof; otherwiſe if it con- 
tain no cauſe at all, if the priſoner eſcape it is no offence at all; 
whereas ir the mittimus contained the cauſe, the eſcape were trea- 
ſon or felony, though he were not guilty of the offence; and there- 
fore for the king's benefit, and that the priſoner may be the more 
ately kept, the mittimus ought to contain the cauſe. 2 Inſt. 52. 
And hereupon it appeareth, that a warrant or mittimus to an— 


ſwer to ſuch things as ſhall be objected againſt him, is Utterly a- 
Fainſt law. 


4 Inſt. 591. 

Alſo, it ought to contain the certainty of the cas . and there- 
fore if it be tor felony, it ought not to be generally for telony, but 
!! muſt contain the ſpecial nature of the felony, briefly, as for fe- 
tony for the d:ath of juch an ene, or for burglary in breaking tbe hae 
of ſuch an one ; and the reaſon 15 „becauſe it may appear to the - 


_ 41u6ges of the king's bench, upon ar babeas corpus, whether it be fe 
| tony or no! | 


2 H. H. 122. 

But 3 want hereof ſeems not to ke the commitment abſo- 
lately void, ſo as to ſubject the gaoler to a falſe impriſonment ; but 
tt lies in averment to excuſ: the gaoler or officer, that the matter 

was for tony. 1 II. H. 584. TH 

11 0, . K. v. Evered. Two juſtices com- 
mined Robert Collebule, an apprentice, for running 
away from his maſter. An objection was taken to 


8 Net tc be in 


the farm of the commitment, tor the uncertaint) 
thereof, 


I, It is has; but not ncoeltary.-. to ſet forth, 


therec 
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COMMITMENT. 


hereof, which run thus: * c As an apprentice or ſervant, for 382 
dſobeying his indentures er articles.” And it was inſiſted, that 
his being in the disjunctive could not be ſupported, becauſe juſtices J 
have not a power to commit ſervants generally, though they may 4 
commit ſervants of a particular deſcription.—In an anſwer thereto 
„t was contended, that though the warrant ran in the disjunctive, 
> of yet as he now ſtated himſelf to be an apprentice, he was under that 
key deſcription liable.—-L. Mansfield ſaid, that the objection to the war- 
rant of commitment as running in the disjunQive muſt undoubt- 
edly prevail. — The counſel for the e conſentes to the pri- 
ſoner's diſcharge. Cal. Caf. 26. 1 
Ire There was another objection to this commitment, (viz.) the ap- . 

prentice having been bound when under age, that therefore the 3 
5 BF indenture was voidable by him when he came of age. But this was 


nt, I over-ruled by the court; he having run W would make uſe of F 
his offence to avoid the puniſhment. | 
50 5. It muſt have an apt concluſion; as if it is for Concluſion. 
, 


, felony, to detain him till he be thence delivered by 2 | 
u, or by order of law, or by que courſe of law. 2 H. 120. 2 
ob, I. H. 123. 

But if the concluſion be irregular, it doth not ſeem to make the 
, warrant void, but the law will reje& that which is ſurpluſage, and 
Wa the reſt ſhall ſtand ; ſo that if the matter appear to be ſuch, for 
" which he is to remain in cuſtody, or be bailed, he ſhall be bailed or 
p committed as the caſe requires, and not diſcharged, but the wrong 
1 concluſion ſhall be rejected. 1 H. H. 584. | 
: It is alſo to be obſerved, that a commitment grounded on an act 
N 1 parliament, ought to be conformable to the method preſcribed by 

As where the overſeers were committed for refuſing to account, 
1 the warrant concluded in the common form, until they be duly 
diſcharged according to law, upon the return of an baheas corpus 
the court held the commitment void, becauſe the warrant ought to 
haye concluded, there to remain 5 05 he ſhall account, as the 43 
El. c. 2. doth appoint, And a difference is, where a man is com- 
mitted as a criminal, and where only for contumacy; in the firſt 
caſe, the commitment muſt be, until diſcharged according to law; 5 9 
but in the latter, until he comply. 2 Haw. Net. 33. 4 

Where a ſtatute appoints impriſonment, but limits no time how 
long, in ſuch caſe the e muſt remain at the diſcretion of the 
court. Dalt. c. 170. : 

8 It muſt be under ſeal ; ; and without this, the commitment 1s 
unlawful, the gaolcr is liable to falſe * impriſonment, and the WII. * 38 3 2 by 
ful eſcape by the gaoler, or breach of priſon by 1 the felon, makes no = 
felony. 1 . H. 883. | L 
But this muſt not be intended of a commitment by the ſeſſions, or 
other court of record; for there the record itſelf, or the memorial 
thereof, which may at any time be entred of record, are a ſuffic- 
clent warrant, without any warrant under ical. 1 H. H. 584. 


Bl 7- It 


COMMITMENT. 


. 7. It ſhould alſo ſet forth the place at which it iz WM Bo 
Place. ma e, (that it may appear to be within the juriſ- teive 
| dition of the juſtice). 2 Haw. 119. he w. 
Time. 8. It muſt alſo have a certain date, of the year him, 
and day. 2 H. H. 123. may 
| Dalt. 
I Charges of the commitment. = 
etal 
By the 3 7 c. 10. Every perſon who ſhall be mms to the there 
common or uſual gaol, within any county or liberty, by any juſ- dang 
tice of the peace, for any offence or miſdemeanor, the laid perion him 
ſo to be committed, having means or ability thereunto, ſhall hear bels, 
his own reaſonable charges for ſo conveying or ſending him to the 
ſaid gaol, and the chirgcs alſo of ſuch as ſhall be appointed to 
guard him to ſuch gaol, and ſhall ſo guard him thither + And if any 
ſuch perſon ſo to be committed, ſhall refuſe at the time of his com- 
mitment and ſending to the ſaid gaol, to defray the faid charges, 8 
or ſhall not then pa or bear the ſame; then ſuch juſtice ſhall, by wilt 
Writing under his hand and feal, give warrant to the conflabe of 
the hundred, or conſtable of the townſhip where ſuch perſon ſhall 
be dwelling and inhabit, or fiom whence he ſhall he committed, 
or where he ſhall have any goods within the county or liberty, to 
ſell ſuch and fo much of the goods and chattels of the ſaid perſon ſo 
to be committed, as by the diſcretion of the ſaid juſtice ſhall ſatisfy 1 
and pay the charges of ſuch his conveying and ſending to the ſaid apf 
gaol, the appraiſement to be made by four of the honeſt inhahi- full 
tants of the pariſh where ſuch oe ſhall be; the overplus to be trie 
delivered to the party. pre 
And hy the ſtatute of the 27 G. 2. c. 3. When any perſon, not ga 
having goods or money in the county where he is taken, ſufficient Wi 
to bear the charges of himſelf and of thoſe who convey him, is ap 
committed to gaol, or to the houſe of correction, by warrant from to 
a juſtice, then on application by the conſtable or other officer who th: 
conveyed him to any juſtice for ſuch county or place ; [ſuch juſtice] th 
ſhall vpon oath examine into and aſcertain the reaſonable expences, ac 
#284 and ſhall without fee by his warrant * order the treaſurer to pay the ſh 
ſame. But in Middliſæ the ſame ſhall be paid by the overicers of i » 
the poor of the pariſh where the perſon was apprehended. m 
Note; by the habeas corpus act, the charge of conveying : an of- m 
fender is limited not to exceed 12d à mile; which may be an ar- 
gument for allowing as much in this caſe, eſpecially as ſecurity is to 
be given hefore a man is removed on that act by habeas corpus, that 
ne ſhall not eſcape by che way, which renders guards 11 in that caſe 
not ſo neceſſary. 
DD . \ 
J. Gabler Hat receive the priſoner. 5 
1 
If the alen ſhall refuſe to receive a felow, or taks any thing for 


receiving him, he ſhall be puniſhed for the ſame, by the juſtices of 
aol * 4 Ed. 3. Cc. 10. Vol.. c. 170. 11 
Bu 


it is | 


ſuriſ. 


COMMITMENT. 


gut if a man be committed for felony, and the gaoler will not re- 
teive him, the conſtable muſt bring him back to the town where 
he was taken; and that town ſhall be charged with the keeping of 
tim, until the next gaol delivery: or the perſon that arreſted him, 
may in ſuch caſe keep the herds in his own houſe, as it ſeemeth. 


Dali. C. 1 70. 
But in other caſes it ſeems, that regularly no one can juſtif y the 


detaining 2 priſoner in cuſtody out of the common gaol, unleſs 


there be ſome particular reaſon for ſo doing; as it the party be ſo 
dangerouſly fick, that it would apparently hazard his life to ſend 
him to the gaol, or there be evident danger of a reſcous from re- 

bels, or the like. 1 Haw. 118. | 


LF „ . Shall certify the commitment. 


by the 3 H. 7. c. 3. The ſheriffor gaoler ſhall — the com- 
mitment to the next gaol delivery. 


VII. Commiment diſcharged. 


It ſeems that a perſon legally comminted for a crime, certainly 
appearing to have been done by ſome one or other, cannot be law- 
fully diſcharged by any one but the king, till he be acquitted on his 
trial, or have an ignoramus found by the grand jury, or none to 
proſecute him on a proclamation for that purpoſe by the juſtices of 
gaol delivery. But if a perſon be committed on a bare {uſpicion, 
without an indictment, for a ſuppoſed crime, where alferwards it 


appears that there was none, as for the murder * of a perſon thought & , 


to be dead, who afterwards is found to be alive; it hath been holden, 
that he may be ſafely diſmiſſed without any farther proceeding, for 


that he who ſuffers him to eſcape is properly puniſhable only as an 


acceſſary to his ſuppoſed offence ; and it is impoſſible that there 
ſhould be an acceſſary, where there can be no principal; and it 
would be hard to puniſh one for a contempt in diſregarding a com- 


mitment founded on a ſuſpicion, appearing in ſo uncontcſied a” 
manner to be groundleſs. 2 . 121. | 


Mlittimus for felony. 


P. fy ure, &c. one of the 3. I Mices of our lord the 


Weſtmorland, | . 1755 19 „ aſſigned 79 keep the Atl in the ' far, d county, 


and allo to 1 and 3 divers felonies, treſpaſſes, and other miſ- 
demeanors i in the ſaid Founty « committed; To the kee per of the gaol of our” 
| ed hard the king OL — — in the | un aaa or ta bes deputy there, 


ant 
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COMMITMENT. 


and to each of them, greeting. Whereas A. O. late 75 


the faid county, labourer, hath been arreſted by the conſtable of. i W | 
in the faid county, for a ſuſpicion of a felony by him, as it is ſaid, com- 1 x 
mitted, in flealing a black mare, of the value of 40s. the property of f 17 
A. P. of == in the ſaid county, yroman Therefore, an the be. 1 5 
balf of our ſaid lord the king, I command you and each of you, that you 4. 0. 
er one of you receive the ſaid A. O. into your cuſtody in the ſaid gail, 7. | 
thor? to remain till he be delivered from your cuſtody by the lau and enf- f 107 
tem of England. Given under my bond and jeal at = jy th; if 1 
the reign of ohe ford lord | 1 . ha 
. . in the 
Another. 
8 
Weſtmorland. I P. efquire, &c. To the keeper of the common gael 
* af. — in he ſaid county, or to his deputy 


there! Theſe are in his majeſiy's nan e to charge and command you, that Weſl 


you receive into warrr faid gacl the body of A. O. /ate of 3 | 
#be ſaid county, yen, taten by A. . conflable of SLED 8 in the tn 


ſeid county, and by him brought before me for ſuſpicion of felony, that is of 


to fay, for dealing —. And that you ſafely keep the ſaid A. O. 7 
in your ſaid gaol, until the next general gaol delivery for the ſaid county with 


lit he be not bailable ; or it bailable, then thus] until he ſhall thence 1 


be delivered by due curſe of taw. And berein fail you net, e. * 
* Another. ao © 
Weſtmorland, T P. eſyuire, &c. To the heeper f. 1 


* fend you herewithal the body of A. O. late of 
— in the ſaid county, labourer, brought before me this preſent 
day, and churged with the felonious taking and carrying away forty ſhe, 


the property of which alſo he hath confcfſed ufon bis exami- 


4. ner of the faith, and ſ forth . To the keeper of UV gal al oo” me 


nation befare me by which he is not bailable}] : Therefore theſe are on 
the behalf of our ſaid lord the king ta command you, that immediately yt 
receive the ſaid A. O. and him ſufely kech in your faid gasl, until be be 
twence delivered by the due order of law. Hercof fail you not, as yu 
bill anſwer for your contempt at your peril. Given under my hand and 


feal ar &c. 


Or thus, in the king's name. 


Weſlmor'and. | ( N EORGE the third by the grace of God, e 


Great Britain, France, and Ireland, Vg, 


{11 


COMMITMENT. 
' dur ſaid county of W. er to bis deputy, greeting: IWher:ar A. O. 


lite of . in our faid county, yeoman, is arręſted for ſuſpicion of 
glu, by bim, as it is ſaid, committed, in feloniouſly taking and carry- 
ing away — % the value of the froperty of 
Il. therefore command you, and each of you, that you receive him the ſaid 

A. O. into your cuſtody in our ſaid goal , or that one of you do receive him, 
there to remain till be be delivered from our cuſtody, according to the law 

of eur kingdom of England. Witneſs J. P. eſquire, one of the juſlices 

end to keep the peace in our ſaid county, and alfs to hear and determine 
livers felonies, treſpaſſes, and other miſdemeanors in our ſaid county com- 
mitted at.. in the ſaid county, Ihe — vy of — — 

in be.. — year of GUY reigu. i : 


Form of a warrant of commitment in general. 


Weſtmorland. J P. efquire, one of the juſtices of our lerd the 
Ju, affigned ta keep the pear? within the ſaid 
raunty, To the conflable of — —— in the jaid county, and ta the keeper 
of —— © i the ſuid county. | 
Theſe are to command you the ſuid conſtable, in his majeſty's name, forth- 
with to convey and deliver into the cuſtody of the ſaid keeper of the ſaid 
— the body of A. ©. charged before me with | here ſpecify the 
offence]. And you the ſaid kerper are hereby required to receive the faad _ 
A. O. into your cuſtady & in the ſaid —— and bim there ſafely to keep, & 387 e 
&c. Given under my band and feal the ——— day of ——— ia be 
year ef the reign of his ſaid majcjty kiag George the third. 


Ce 


COMM 0 N PRATYTE R. 


d. T Mpugners of the form of worſhip in the Impugners of 
church of England, eſtabliſhed by law, and the book of com- 

contained in the hook of common prayer; of the mon prayer. _ 

39 articles; of the rites and ceremonies of the y 

church 3 and of epiſcopal government ; ſhall be excommunicated 

ito fatto, and not reftored but by the biſhop or archbiſhop on their 

"*Pontance. Can. 5, 6, 7 EL 


2, If 


COMMON PRAYER. 


ME 2. If any parſon, vicar, or other miniſter, th 
Miniſter de- ought to uſe the common prayer, or to miniſter 


rogating from the ſacraments, ſhall refuſe to do the ſame, or (wil. 


tbe book of com- lully ſtanding in the ſame) ſhall uſe any other 
mon prayer. form, or ſhail ſpeak any thing in derogation of the 

ſame book, or of any thing therein contained; he 
ſhall, on conviction, for the firit offence forfeit to the king one 
year's profit of all his ipiritual promotions, and be impriſoned for 
Ox months; for the ſecond offence, ſhall be deprived of all his ſpi- 
ritual promotions, and be impriſoned for a year; and for the third 
offence, ſhall be deprived of all his ſpiritual promotions, and be 
impriſoned during life. And if he has no ſpiritual promotion, he 
ſnall for the firſt offence be impriſoned for a year; and for the ſc- 
cond offence, during life. 1 El. c. 2. f. 4 — 8. | 

But this ſhall not reſtrain the ſpiritual court from proceeding 2. 
gainſt theſe offenders; and they may be deprived by the ſaid court, 
according to the courſe of the ſpiritual law, for the firſt offence. id 
5 16; 23. +006 + EE 1 5 
1 3 . If any perſon whatſoever {hall in plays, ſongs, 
Any perſon de- or by ether open words, ſpeak any thing in dero- 


 fraving the gation of the fame bock, or any thing therein con- 
book of common tained 3 or ſhall by open fact cauſe or procure any 
Prayer. miniſter in any place to ſay common prayer open- 


| ly, or to miniſter any ſacrament, in other form, 
or ſhail interrupt or let any miniſter to ſay the ſaid common prayer; 
he ſhall (being indiQed for the ſame at the next aſſizes) forfeit to the 
king for the firſt offence 100 marks, and for the ſecond 400 marks; 


(which if not paid in 6 weeks after conviction, he ſhall ſuffer 0 


months impriſonment for the firſt offence, and 12 months for the 


* £39 * ſecond); and for the third offence ſhall forfeit all his goods and 


chattels, and be impriſoned d ring life. 1 El. c. 2.1. 9, 10, 
„„ % d ee) 2) 
1 4. Where an incumbent reſides upon his living, 


Re ſident in- and keeps à curate, the incumbent himſelf (not 
eumbent to read [having lawful impediment to be allowed by the 
the common hiſhop) ſhall at leaſt once a month openly and 
trayer once a publickly read the common prayer, and (it there 

month. be occaſion) adminiſter the lacraments, and other 


rites of the church; on pain of $1. to the poor, on 
conviction by confeſſion, or oath of two witneſſes, before two Ju! 
| tices; and in default of payment in ten days, the ſame to be (e. 
vied by the church wardens or overleers, by diſtreſs and ſale, b) 
warrant of ſuch juſtices. 13 & 14 C. 2. c. 4. 1.7. 


\ 


CONFESSION. 


JONFESSION is tweſold, either 5 H cd, or in 
Cy FPS LON ima rae apr 


e 


An rel confeſſion is, where a perſon dire&ly confeſſes the 
crime with which he is CEE which is the higheſt conviction 


(wil. that can be. 2 How. 

ther But it is uſual for the court, lpecially if it be out of clergy, to 
f the MW adviſe the party to plead and put himſelf upon his trial, and not 
he preſently to record his confeſſion, but to admit him to plead. 2H. 
one MW H. 225. 

fer An Implied confeſſion i is, where a defendant i in a caſe not capital, 
 {pi- MW doth not directly own himſelf guilty, but in a manner admits it by 
third MW yielding to the king's mercy, and defiring to ſubmit to a ſmall fine; 
d be MW which ſubmiſſion the court may accept of if they think fit, without 


putting him to a direct confeſſion. 2 Haw. 333. 
e ſe⸗ It ſeems that the confeſſion of the defendant taken upon an exa- 
mination before juſtices of the peace, or in diſcourſe with private 
ig 2. WM perſons, may be given in evidence againſt the party confeſſing, 
burt, W but not azainſt others. 2 Haw. 429. 
id All thoſe who on their examination own themſelves guilty of a 
felony alledged againſt them, and are charged in their mittimus 
nrs, W with the felony ſo confeſſed, ſeem to be excluded from bail; for 
jero. bail is only proper where it ſtands indifferent WAKING the Party. * be 
con- guilty or — 2 Haw. 97+ 


wat 3 . Conies. See Game. 
_ Conjuration. See Fnichcrafr. 


1 ——5ð——— 


the *CONSPERACT 


ine 1. What it 15. 
(not II. How puniſhable. 


the 

and 

oj J. What Ut is. 

her . | BY 

__ „ 5 

jul- I. DB the common law there can be no doubt, By the com- 

fee but that all confederates whatſoever, wrong- mon law. | 

by fully to prejudice a third perſon, are highly crimi-. 
nal; as where divers perſons confederate together by indirect 
means to impoveriſh a third perſon, or talily and malici ouſly to 
charge a man with being the reputed father of a baſtard ch: Id, of 
to maintain one another in any; matter whether it be true or 
= I Haw. 190. 
2. And conſpiracy by ſtatute is as follows: eee 

_ the Conran are they, that do confedetate of - | 


Vol i. Us... 1 „ bind 


CONSPIRACT: 


& bind themſelves by oath, covenant, or other alliance, that erer 
«© of them ſhall aid and bear the other falſly and maliciouſly to in- di 
6 dict, or cauſe to indict, or falſly to move or maintain pleas ; ang | did 
* ſuch as retain men in the country, with liveries or fees to main. ni 
<< tain their malicious enterpriſes; and this extendeth as well tothe . f 
<< takers as to the givers: And ſtewards and bailiffs of great lords, cef 
© who by their office or power, undettake to bear or maintain the 
© quarrels, pleas, or debates, that concern other parties than ſuch in! 
as touch the eſtate of their lords or themſelves.” 33 Ed. 1. it! 
ſt. 2. | 5 | | Be | anc 
From this definition of confpirators, it ſeems clearly to ſolloy, M 2 * 
contrary to the opinion of Lord Cote, that not only thoſe who ac- M 
tually cauſe an innocent man to be indicted, and allo to be tried the 
upon the inditment, whereupon he is lawfully acquitted, are pro- 8 
perly conſpirators, but that thoſe alſo are guilty of this offence, who MW de 
barely conſpire to indict a man falſely and malicioufly, whether MW an 
they do any act in proſecution of ſuch conſpiracy or not. 1 Haw. MW m 
189. 3 Raym. I 169. | 5 5 5 5 | jud 
But an @#7on will not lie for the conſpiracy unleſs it be put in ex- rul 
ecution; for in ſuch cate, the damage is the ground of the action Ea 
L. Raym. 378. | | 3% pes: Str 
Alſo it plainly appears from the words of the ſtatute, that one 3h 
perſon alone cannot be guilty of conſpiracy, within the purport of MW ©2 
it; from whence it follo:vs, that if all the defendants who are pro- wil 
ſecuted for ſuch a conſpiracy be acquitted but one, the acquittal of by 
* 390 the reſt is the acquittal. * of that one alſo: And upon the ſame gu 
ground it hath been holden, that no ſuch proſecution is maintain- die 
able againſt a huſhand and wife only, becauſe they are eſteemed th: 
but as one perion in law: But it is certain, that an action on the on 
caſe, in the nature of a conſpiracy, may be brought againſt one Ki 


only + Alſo, it hath been reiolved, that if ſuch an action be brought 01 
againſt ſeveral perſons, and all but one be acquitted, yet judgment 
may be given againſt that one only. 1 Haw. 192. 
In the caſe of K. againſt Czpe and others, H. 5 G. The huſl- 
band, and wife, and ſervants, were indicted for a conſpiracy to 
ruin the trade of the proſecutor, who was the king's card- maker, 


The evidence againſt them was, that they had at ſeveral times bg 
ven money to the proſecutor's apprentices, to put greaſe into the ju 
vaſte, which had ſpoiled the cards. But there was no account 
given, that ever more than one at a time was prefent, tho' it ws Wl 
proved they had all given money in their turns. It was objeCted, at 
that this could not be a conſpiraey; for jeveral perſons might do the a 
fame thing, without having any previous communication with each 3 
other. But it was ruled, that the defendants being all of a family, ir 
and concerned in making of cards, it would amount to evidence of 5 
3 conſpiracy. Sir. 144. ; RTE e 1 

In the caſe of K. againſt Tiunenſtey and Moore, T. 5. G. An in. 


formation was brought, ſctting torch that the defendants being ev! 


diſpoſed f 


CONSPIRACY. 


diſpoſed perſons, in order to extort money from my lord Sund rland, 
did confpire together to charge my lord with endeayouring to com- 
mit ſodomy with the ſaid Moore. The defendant Kinnerſley only _ 
appears, and pleads to iſſue, and is found guilty. And now ex- 

ception was taken 1n arreſt of judgment, that to every conſpiracy 

there muſt be two perſons at leaſt, whereas here is only one brought 
in and found guilty, and the other pofſibly may be acquitted. But 
it was anſwered, that this is arguing from what has not happened, 

and probably never will; for tho' Moore may have an opportunity 
to acquit himſelf, and is not concluded by the verdi& as Rinnerfley 
js, yet as the matter no ſtands, Moore himſelf is found guilty, for 
the con piracy is found as it is laid, and therefore judgment may be 
given againſt one, before the trial of the other. And a caſe was 
quoted, where ſevcral were indicted for a riot, with many others, 
and two only were found guilty ; and it was objected, that there 
muſt he three to make a riot; but upon the words, with many ethers, 


| judgment was given againſt the defendants. And the court over- 
rule the exception. And the * defendant had ſentence. And in the 391 


Eafter term following, Moore alſo was convicted, and had judgment. 


| Hir. 193. 


And if. 18 G. 2. K. againſt Eliz. Nicol. She was indiQed for 
corſpiring with Tho. Bygrave, unjuſtly to charge William Frankland 
with a robbery, und for that purpoſe going before a juſtice, where 
Bygrave ſwore it upon him. Melt only came in, and pleaded not 
euiſlty. And the jur found that ſhe was guilty, but that Bygrave 
died before the indictment was preferred. Exception was taken, 
that one alone cannot be guilty of a conſpiracy, and here is but 
one convicted. But the court over-ruled this, on the authority of 
Kinnerſley's caſe, in which caſe there was a poſſibility of contradic- 
tory verdicts, which here cannot be. Str. 13227. 


II. How puniſhed. 


7. It is clear, that thoſe who are convicted of On action. 


conſpiracy at the ſuit of the party, ſhall have 


judgment of fine and impriſonment, and to render the plaintiff his 
damages. 1 Haw. 193. TH | 


2. Alſo it is certain, that he who is convicted On indid- 
at the ſuit of the king, of a conſpiracy to accule ment or infor- 


another of a matter which may touch his life, ſhall mation. 
have judgment that he ſhall lofe the freedom and 
franchiſe of the law (whereby he is diſabled from being put upon 
any jury, or to be ſworn as a witneſs, or even to appear in perſon 
in any of the king's courts) and alſo that his houſes, lands and 


goods ſhall be ſeized into the king's: hands, and his houſes and 


lands ſtripped and waſted, his trees rooted up, and his body impri- 
toned. And this is commonly called v/ainaus judgment, and 15 
Eg | Uu 2 | given 


CONSPIRACY. 


given by the common law, and not by any ſtatute, and is ſaid ge. 
nerally in ſome books to be the proper judgment upon every convic. 
tion of conſpiracy at the ſuit of the king, without any reſtriction 
to ſuch as endangered the life of the party; but this point doth not 
| ſeem to be any where ſettled. 1 Haw. 19% 9. | 
But this judgment hach been but ſeldom given; there being no 
inſtance of it ſince the reign of Edioard the third. Burrow. Mans. 
field. 990, 1027. 


In the caie of Ainner ſity and Moore above mentioned, Kinnerſlcy 
was ſentenced to be fined 5ool, to ſuffer a year's impriſonment, and 
to find ſureties for his good behaviour for ſeven years. More wWas 


ſentenced to ſtand in the pillory, ſuffer a year's impriſonment, and 
to find ſureties in the like manner for ſeven years. Str. 196. 


* 202 IJ 2 G. 3. K. and Rrſpal., An indictment was found at the 


ſeſſion againit the defendant and two others, for a conſpiracy, 
The indiament ſet forth, that the defendants, wickedly and ma- 
liciouſly deviſing and intending unjuſtly to vex and aggrieve one 
Fohn Chilton, and to deprive him of his good name, fame, credit, 
and reputation, wickedly and lawfully did among themſelves con- 
ſpire, combine, contederate, and agree, falſly and without an 
reaſonable or piobaÞle caule, to charge and accuſe the ſaid John 
Chilion, that he the ſaid John Chilton had then lately taken out of a 
bag a quantity of human hair of the goods and chattels of 
the ſaid Riſpal- That the two other offenders, in purſuance 
of the ſaid conſpiracy, ſaid to Chilton, that he was a man of 
credit, and had better make it up than have his credit blaſted: 
And that Rial, in further . purſuance of the ſaid conſpi- 
racy, unlawfully and wickedly did extort from the ſaid Chilten 
2ol, and a promiſſory note of 33l, as a compoſition for the ſaid 
| offence, and to deſiſt from proſecution. On the indictment being 
removed by certiorari, motion was made in arreſt of judgment, up- 
on two objections: Firſt, that the juſtices at their ſeſſions have no 
juriſdiction over conſpiracies, any more than over perjury, uſury, 
and forgery, it being not ſpecified in their commiſſion, nor given 
them by any ſpecial ſtatute. Secondly, the indictment doth not 
charge them to have conſpired to fix any crime on the defendant, 
but only taking hair out of a bag, which might he a lawful at. 
To the firſt objection it was anſwered, That the juſtices in feſhons, 
under the general words of the commiſſion, have cognizance of all 
crimes that tend, either directly or conſequentially, to a breach of 
the peace: That conſpiracies have this tendency, in the fame 
manner as libels, which are indictable at the ſeſſions, without be- 
ing ſpecified in the commiſſion ; ſo is extortion alſo, and this is à 
conſpiracy to extort. To the ſecond objection it was anſwered, 
That the charge is, a conſpiracy to extort money; by what means 
is not material: That Riſpal did actually extort lit; which is a di- 
rect and poſitive charge againſt him. So that either way there! 


ground ſufficient for the court to give judgment againſt RU, 


8. 


By lord Mansfield chief juſtice : The caſe lies in a narrow compa 


lie 


CONSPIRACY 


The firſt queſtion i is, Whether the juſtices i in ſeſſions have a juriſ- 
dition over conſpirac'es. No authority has been cited to ſhew, 
that they have not, nor that they have, It muſt therefore be des 
termined upon general principles. The caſes of perjury, forgery, 
and uſury ſtand upon their own ſpecial grounds, and it has been 


# determined, that the Juſtices have no juriſdiction there. This“ 


offence of a conſpiracy 1 is a treſpaſs ; and treſpaſſes are indictable 
x ſeſſions, tho? not committed with force and arms. They tend to 
the breach of the peace, as much as cheats or libels, which are eſ- 
tabliſned to be within the juriſdiction of the ſeſhons. As therefore 
there is no authority to the contrary, I think that the juſtices had 
2 juriſdiction here. The ſecond queſtion is, Whether a ſufficient 
crime be laid in the indictment to enable the court to give judg- 
ment. The crime is laid as an unlawtul conſpiracy. This, 
whether it he to charge a man with criminal acts, or ſuch only 
as may affect his reputation, is fully ſufficient. The ſeveral 
facts in the indictment are not to be conſidered as diſtin and 
ſeparate charges; but as one and the ſame united and conti- 
nued offence purſued thro' its different ſtages. And then it is clear, 
that the whole will amount to an indictable offence, namely; the 


getting money from a man, by conſpiring to charge him with a 


all fact. Bur. en: 1320. Black. Rep. 309. 


CONSTABLE 


IHE office of a conſtable, in executing of warrants, is treated 


of under the titles Arreſt and Warrant; and in like manner 


the other particulars of his duty may be found under the reſpective 


titles throughout the book; this title treating only of the office of a a 
Fonltable 1 in general. 


Fg 6 of the antiqui! y and original 1of blu, 


II. Ipo /hall be a ae. 


Il. How choſen and ſworn. 
IV. His power as @ confervator of the peace. 
F. His duty as a ſubordmate officer to juſtices of the peace. 


VI. His indemnity and proteftion in his office. 


Vll. Concernins the expences of hs office. 


Fl, cn his «count and removal iow jus RY 


395. 


J. Of 


COMES HEE EF. 


I. Of the antiquity and original of conflables. 


1. The ſundry names of high conſtables, o- 
conſtables of lathes, rapes, wapentakes, hun- 
dreds, and franchiſes; and the divers names ali 
| of petty conſtables, tythingmen, borſholders, bo- 
roheads, headborows, chief pledges, and fuch other (if there be 
any) that bear ofhce in towns, pariſhes, hamlets, tythings, or 
borows, are all in effect but two, that is to ſay, conflables and ber- 
folders. Lamb. Conſt. 5 

his word cenſlable hath afforded matter of much diſquiſition to 
the learned. It is evidently a compound; but from what two oti— 
ginal words it hath ſprung, hath been variouſly conjectured. Hii- 
tory traceth it from its arrival in England, backwards through 
France and Germony, and Greece, to the imperial ſeat at Conflonting- 
ple in the days of Conſtantine the Great. From whence we aſcend 
- farther ſhil towards the eaſt, where we find the word c#ne or cine in 
Polefline, which ſignified in the times of the old teſtament a ſtabi— 
lity, ſtrength, or ſtay. Of which word there tem to be ſome trace; 
in the mongrel name of Laocgon at Trey; and more eſpecially of 
this fame Conflentine, who was himſelf of oriental extraction, hay- 
ing ſprung from Dardania, a country of the upper Mo fra, and was 
faid by his flatterers to have been deſcended from Derdanus and the 
Trojons. And perhaps this appellation of the emperor might give 
occaſion to the adopting cf the word into the Roman language at 
that time. For it was then that the word ct (the genuine offspring 
of cone or eine) firſt became a name of dignity, and from thence 
travelled weſtwaids (with a little variation according to the genius 
of each language) throughout the provinces. Amongſt the Sexons, 
the word was #5#img or kyninge, from whence undoubtedly we re- 
ceive cur Engliſh word king. Again, the word flole, ſtalle, faft, 
ſlal le, by an caſy tranſmutation of thoſe letters frequent in almoſt all 
tanguages (and which ſeemeth the other conſtituent of the word 
enſtable) is hkewiſe common to thoſe languages of the middle ages, 
and fignifcth a ſtanding place, diviſion, or department, called by 
the Romans /atio; and all of them probably from the fame origin 
with the Latin ſto, and the ancient Gree word gaw So that, ac- 
gording to this etymology, the word conſtable will properly ſignify 
the ſtability or ſtay of the place, or the ſtrong man of the divihon. 
The Erman word is conueſtefle; the French conneſtable, the Italian 
conneſtabile; the Spanith conde/table, fiom the word conde which they 
uſe for count. All which ſeem to be comprehended “ in the impe— 
rial denominations of the Conſtantine family, ſuch as Conſtans, Cant 
ſtantius, Conſtantinus, Conſtantia, Conſtantin, Conſrantianusy Car 
ſtantinacius, and the like. Sn | © As 


| Anliquity of 
confi obles in 


general. 


CONT TAP LE 


4; touching borſheld:rs (which is the other general name, and 
goth contain within it the meaning of tything-men, borowheads, 
headborows, thirdboroughs, and chief pledges) that is made up 
of the Saxon borge, borrow or bor hoe, a pledge, and ealder, the el. 
ger, chief, or head; and beorſh-ea/der in one word doth mean the 
chief or head of the ſureties or pledges. For the underſtanding 
whereof, it is to be remembered, that by the ancient laws of this 
realm (before the coming in of king William the congueror) it was 
ordained for the more ſure keeping of the peace, and for the bet- 
ter repreſſing of thieves and robbers, that all free-born men ſhould 
caſt themſelves into ſeveral companies, by ten in cach company; 
and that every of thoſe ten men of the company ſhould be ſurety 
and pledge for the forthcoming of his fellows ; ſo that if any harm. 
were done by any of theſe ten, againſt the peace, then the reſt of 
the ten ſhould be amerced, if he of their company that did the 
harm ſhould fly, and were not forthcoming to anſwer to that where- 
with he ſhould be charged. And for this cauſe, the companies are 
yet in ſome places of Exgland called heroes, of the ſaid word berge, 
brow or borhoe, ſignifying a pledge or ſurety ; and in other places 
they are called tzthings, becauſe they contain (as hath been ſaid) 
the number of ten men with their families. Andeven as ten times 
ten do make an hundred, fo becauſe it was then alſo appointed that 
ten of theſe companies ſhould at certain times meet together for 
their matters of greater weight, therefore that general aſſembly, or 
court, was and yet is called a Hundred. Furthermore, it was then 
alſo ordained, that if any man were of ſo evil credit, that he could 
not get himſelf to be received into one of theſe tythings or boroes, 
then he ſhould be ſhut up in priſon, as a man unworthy to live at 
liberty amongſt men abroad. Now whereas every of thele tythings 
or boroes did uſe to make choice of one man amonztt themſelves, 
to ſpeak and to do in the name of them all; he was therefore in 
lome places called the tythingman, in other places the boroes elder, 
[whom we now call borſholder), in other places the borohead, or 
headborow, and in ſome other places the chief pledge, which laft 
name doth plainly expound the other three that are next before it; 
for head or elder of the borocs, ani chief of the pledges are all one; 
and in ſome ſhires, where every third borough hath a conftable, 
there the officers of the other two are called * thirdb;rows. And in 
theſe tythings, or boroes, ſundry good orders were obferved; and 
zmongſt others, firſt, that every man of the age of 12 years ihould 
be ſworn to the king : Then, that no man ſhall he ſuffered to dwell 
in any town or place, unleſs he were allo received into {ome ſuch 
ſuretiſnip and pledge as is aforeſaid: "Thirdly, that if any of theſe 
pledges were impriſoned for his offence, then he ought not to be de- 
livered without the aſſent of the reſt of his pledges: Again, that no 
man might remove out of one tything, or boroe, to dwell in ano- 
ther, without lawful warrant in that behalf: Laſtly, that every of 
meſe pledges ſhould vearly be preſented and brought forth by their. 
3 | chiet 
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chief pledge, at a general aſſembly for that purpoſe, which we yet y 
in remembrance thereof do call the view of frankpledge, or the ſeg 0 
court. Lamb. Conſt. e | = c 
Some ſmall ſhadow of which antiquity we ſeem ſtill to retain in a t. 
common phraſe in drinking, when a man ſays to another that he 1 
will pledge him; which is ſaid to have begun when the Dares ty. n 
rannized in this land; and the meaning was, to encourage the tl 
_ perſon to drink freely, for that the other would be ſurety to him re 
that no one ſhould do him any bodily harm whilſt he was drink. if 
ing. 7: 
Allo we do ſtill retain the word borrew as a verb in our language, al 
ſignifying to take money upon a pledge or ſurety. i fc 
In ſome places, at this day, there is both a tithingman and 
conſtable, where the tithingman is as it were a deputy to execute 
the office in the conftable's abſence: but there are ſome things 
which a conſtable hath power to do, that tithingmen cannot inter- 
meddle with; for the conſtable may do whatever the tithingman 
may do, but not on the contrary, the tithingman not having an equal 
power with the conſtable. But in places where there is no conſta. 
ble, the office and authority of tithingman ſeems to be all one under tl 
a different name. 1 Black, 357. 5 bl 


1 > 2. By the ſtatute of Wincbeſter, © In every ne 
Antiquity of * hundred and tranchiſe two conſtables ſhall be ty 


bigh conflables. e choſen to make the view of armour : and they W 
<< ſhall preſent defaults of armour, and of ſuits of th 
e towns, and of highways, and ſuch as lodge ſtrangers in uplan- be 
« diſh towns, for whom they will not anſwer,” 13 Ed. r, ſt. 2. ſe 
CS | „ . 8 
And from hence lord Coke, and others, will have it, that high be 
conſtables ale no ancienter than this ſtatute: But Mr. Hawkin, to 
(agreeably with Lambard, Dalton, and other authorities) ſays, that bl: 
it ſeems to be the better opinion, that both conſtables of hundreds, 
which are commonly called high conſtables, and alſo conſtables of fe 


397 tythings, * which arc at this day commonly called petty conſta- ſt 
Iles, or tithingmen, were by the common law, and not firſt or- | 
dained by the ſtatute of Wincheſter ; for that ſtatute doth not ſay, of 


that there ſhall be ſuch officers conſtituted, but clearly ſeems to tic 
ſuppoſe that theie were ſuch before the making of it. 2 Haw, : 
61. 8 8 5 | | | | | 8 a 
In ſhort, the truth of the maiter ſcems to be this: The far at 
grcateſt part of the buſineſs of high conſtables, at this day, is not th 
at all appropriated to them, as high conſtables; but only as officer: of 
to execute the precepts of the juſtices of the peace, which any other al 
_ Perſon may do as well as they. Ihe original and proper authority W 
of an high conſtable, as ſuch, ſeems to be the very fame and 10 ei 
other, within his hundred, as that of the petty conſtable within th 
his vill; and therein, moſt probably, he is coeval wich the pett) pr 
conſtable. The other uſual branches of his office, ſuch as the tur- fh 


veying tic 
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reying of bridges, the iſſuing precepts concerning the appointing 

of overſeers of the poor, ſurveyors of the highways, aſſeſſors and 

collectors of the land tax and window duties, and in like manner 

the viewing of armour by the above mentioned ſtatute, are in him, 

not of neceſſity, but as matter of convenience, and it is diſoretio- 

nary in the juſtices whom they will appoint to be their officers in 

theſe caſes 3 others have been ſuperadded to their office, for the like 

reaſon of convenience, by ſundry acts of parliament, ſuch as the 

ſuing precepts for the licenſing of alehouſes, for levying county 
rates, and for returning liſts of jurors; for that one perſon can do 
all the ſame much eaſier and cheaper than ſo many different per- 
ſons. | 


II. Who fhall be a conftable. 


1. It hath been ſaid, that a cuſtom in a town, Women. 
that the inhabitants ſhall ſerve the office of con ta- 
ble by turns, according to the fituation of their ſeveral houſes, is 
not good ; tor that, by ſuch a courſe, it may come to a woman's 
turn to be a conſtable, as inhabitant of one of thoſe houſes; yet 
we find ſuch cuſtoms allowed to be good in later books; and it 1eems, | 
that the conſequence of the reaſoning above mentioned may well 
be denied, ſince a woman in ſuch caſe may procuie another to 
now heck. . 0 5 
2. Alſo it ſeems, that a practiſing phyſician, Phyſicians. 
being choſen conſtable in purſuance of ſuch cuſ- 3 
tom, has no remedy for his diſcharge ; for that there are no prece- 
dents of this kind, and his calling is private. 2 Haw. 63. 


* But by the 32 H. 8. c:-40. The preſident, commons, and 398 


N of the faculty of phyfick in Londen, ſhall not be choſen. con- 
Mes. . ” 8 | 55 
3. And by the 5 H. 8. c. 6. and 18 G. 2. c. 15. Surgeons. 
Surgeons in Lon lon ſhall be freed and exempted | FED 
rom the office of cenſtabſmſmee. ; 5 
In the caſe of K. and Pond, M. 5 G. On an indiQment againſt 
Pind, a ſurgeon, for refuſing to be conſtable, it was moved to the 
attorney general that a nel7 proſequi might be granted, for that by 
the 5 H. 8. c. 6. (and by the 32 H. 8. c. 40. for the incorporating 
of barhers and ſurgeons, which incorporation was diflolved by the 
above at of 18 G. 2.) all perſons of the corporation of ſurgeons 
Within London are exempt ; and tho? it hath been held that phyſi- 
Cans are not exempt, yet by the equity of thoſe ſtatutes, and by 
las cuſtom of the realm, a// ſurgeons have been allowed the ſame 
privilege: and therefore a nel? froſequi was allowed, unleſs cauſe 
ſhe wu. And no cauſe was ſhewed, the reporter ſays, that ever he. 
| heard of. Comyns, 31 2. EO. | FED GL, 
Yol. 1. he. 45 4. Br 
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4. By the 6 & 7 W. c. 4. Apothecat ies in Log. 


don, within ſeven miles thereof, being free of the 
company of apothecaries; and alſo thoſe in the 
country who have ſerved ſeven years apprenticeſhip, ſhall be ex- 
empted from the office of conſtable. 

5. Alſo it ſeems certain, that if a ſworn attorney, 
or other officer, of the courts at Weſtminſter, be 
choſen into this office, he may have a writ of pri- 


Apethecaries. 


Attornies. 


Füge for his diſcharge, by reaſon of his neceſſary attendance in 


thoſe courts: and it hath been reſolved, that ſuch officers ſhall have 
this privilege, not only where there is no ſpecial cuſtom concerning 
the election of conſtables, but alſo where they are choſen by a par. 
ticular cuſtom, in reſpe& of their eſtates, or otherwiſe 3 for that 
no ſuch cuſtom ſhall be intended to be more ancient than the uſages 
of thoſe courts, and therefore ſhall give way to them. 2 * 


3· 
| Barriſters at 
law, ſervants to 


6. And upon the like reaſons, it is taken for 
granted, that practiſing barriſters at law, and the 
ſervants of members of parliament, have the ſame 

privilege 3 but there ſeem to have been no reſolu- 


liament. lutions to this purpoſe. 2 Haw, 63. 
Aldermen of 7. Al's it hath been reſolved, that an alderman 
London. of London, for the like reaſons, 1s not compellable 


to be a conftable. 2 Haw. 63. 

Captain of 8. But it hath been holden, that a captain of the 
the guar as , 
in purſuance * of a cuſtom in reſpect of his lands 

in a town, cannot claim this privilege ; for that notwithſtanding 


he is bound by his office to perſonal attendance on the king's perſon, 


yet ſuch office being of late inſtitution, ſhall not prevail againſt an 


ancient cuſtom. 2 Haw. 63. 

9. But a perſon ſerving for himſelf as a private 
man in the militia, ſhall during the time of ſuch 
ſervice be exempted from the office of conſtable 


2G. 3. e. 20. . 76. 


| nn, N 
Hriilitia man. 


10. Yet if ſuch 0 deer as before mentioned, 
ora g 
Or a praiſing phy ſician, be choſen conſtable of a 
town, which hath ſufficient perſons beſides to exe- 
cute this office, and no ſpecial cuſtom concerning 
it; perhaps he may be relieved by the king's bench : but it ſeems 
that even a cuſtom cannot exempt fitting perſons from ſerving the 
office of conſtable, where there are not ſufficient beſides them to 
execute it. But 4 points ſeem not to be I 2 Faw. 63. 

Diffnting By the E WV, 6: 8. fo Every teacher 


Where th: re 


ent . 


or ner in holy o: ders, or „ holy or- 
„in a congregation tolcrated by law, ſhall 
from 


king's guards, being preſented to ſerve as conſtable, 


renticman of quality who hath no ſuch office, 
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from the time of his ſabſcription and taking the oaths, be exempt- 


ed from the office of conſtable. _ 8 

12. And by 10 & 11 W. e. 23. . 2, 3. The Proſecutors 
proſ-cutor of a felon to conviction, or perſon to of felens. 
whom he ſhall aſſign the certificate thereof, ſhall be 


diſcharged from the office of conſtable. _ 


13. Inaſmuch as the office of a conſtable is Jhether be 
wholly miniſterial, and no way judicial, it ſeems may afpoint a 
that he may appoint a deputy to execute a war- deputy. 
rant directed to him, when by reaſon of fickneſs, ¶ | 
abſence, cr otherwiſe, he cannot do it himſelf ; yet it doth not 
ſeem to be ſettled, that a conſtable can make a deputy, without 
ſome ſpecial cauſe. 2 Haw. 62. | 

In the caſe of Medburſt and Waite, M. 2 G. 3. The high con- 
ſtable appointed a deputy to billet ſoldiers under the mutiny act: 
This appointment was by parol only, and the deputy was not 
ſworn. By lord Mansfield and the court: The high conſtable had 
power by the act to billet ſoldiers; and he may appoint a deputy to 
this particular miniſterial act. This is a miniſterial (not a judicial) 
act: And a conſtable may appoint a deputy to do miniſterial aQs. 
Burr. Mansf. 1259- De nee Vñö down! 

And the ſuperior muſt be anſwerable for his deputy, upon any 
miſcarriage 3 unleſs the deputy is duly allowed and ſworn ; for then 
% %%% ͤ 88 5 
14. And by 1 W. c. 18. ſ. 7. If any perſon Diſſenters 
diſſenting from the church of England, ſhall be appointing a 
ſyorn conſtable, and ſhall ſcruple to take upon deputy, 
him the office, in regard of the oaths, or any 


other matter required to be done in reſpect of ſuch office he may 


execute it by a ſufficient deputy by him to be provided, to be al- 
lowed by ſuch perſons, and in ſuch manner, as ſuch officer ſhould. 
have been allowed. 7 5 


III. How chaſen and ſworn. 


1. It ſeemeth, regularly, that the petty conſta- Fy whom tg 
ble ought to be choſen in the leet; and the high be cheſen. 
conſtable (properly ſo called) in the torn, which is | 


tne general lect of the whole hundred : and if there be no leet, then 


that the petty conſtable ought to be choſen alſo in the torn. 


* 100 


But whether they are to be choſen and appointed by the ſuitors in 


the reſpective courts, or by the lord or his ſteward in the leet, and 


me ſheriff in his torn, ſeemeth not cl:arly determined. 2 Haw. *' 


2. But by which of them ſoever they ſhall be By whom 72. 
choſen and appointed, it ſcemeth clear, that they be ee. 
X x 2 are 
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are to be ſworn and placed in their office, by the lord or his ſtew- 
ard, or by the ſheriff reſpectively, as being judge of the court. 2 


Haw. 62. | 
3. Allo it ſeems certain, that a cuſtom for chul. f 
Gi ſt om of ing a conſtable either way is good; and it ſeems to | 
chujing. 8 have been the opinion of the makers of the a& of 
13 & 14 C. 2. jicreaijter following, that the lords 
of the courts leet have this power of common right, aud conle- 
quently the ſheriff in his torn, where there is no court leet. 2 
Haw. 93. l 
Arciently the piactice was, that in every hundred where there ( 
was a feudal loid, the conſtables were {worn in and admitted by J 
the lord or his Guard i in his leet ; but where there was no ſuch . 
feudal lord, the ſi eriff | in his torn had the ſwearing and placing t 
of them in: alio if there was no fe udal lord of the hundred, an an- \ 
nual officer was choſen, who was to prefide over the whole hun- c 
dred, who was called the high conſtable ; but if the hundred was t 
feudal, as it often anciently was, then fuck lord of the hundred + L 
2dminiſtered the office himielf. 1 Bac. Abr. Conſt. A 
4. But now the uſual manner is, that the high "A 
Chuſmg bigh conſtab es of. hundreds be choten either at the ſeſ- | 
conſtables. ſions, or by the greater number of the juſtices of h 
5 diviſion ; ; and likewiſe that they be {worn at b 
40¹ ſeſſions, or by warrant from * the ſeſſions; which courſe hath f 
e often allowed and commended by the juſtices of. afſize. Dali. c 
0. 2 1 
And the reaſon b 0 may be this, as bath been intimated above; # 
„ that their office at preſent doth not ſo much conſiſt in exe- P 
_ euting the office of high conſtable as ſuch, as in executing the juſ. b 
tices precepts, which they may do for the moſt part, whether they 1 
be indeed high conſtables or not. | t 
| 5. And moreover, every petty conſtable, being 0 
Petty cenſla- 2 principal peace officer, and it being neceſſary for 8 
Bes apfoinied the preſervation of the peace, that every vill 0 
by juſtices of the ſnould be furniſhed with one; the juſtices of the N 
| Pace. | peace have ever fince the inſtitution of their of- tt 
fice, taken upon them as conſe: vators of the peace, t 
not only to (wear the petty conſtables, which have been choſen at 1 
a torn or leet, but alſo to nominate and ſwear thoſe who have not I. 
been choſen at any ſuch court, on the neglect of the ſheriffs or 
lords to hold their courts, or to take care that ſuch officers are ap- K 
pointed in them. And this power of juſtices of the peace having tt 
been confirmed by the uninterrupted uſage of many ages, ſhall nct g 
now be diſputed, but ſhail be preſumed to have been grounded on : 
ſufficient authority. And ſome have carried this point fo far, as to 
allow the juſtices at their ſeffions, to ſwear one who was choſen at 7 


the leet, and unduly rejected by the ſteward, who had ſworn ano- 
| cher | in his et 2 Haw. 65. 


And 
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And in the caſe of R. and Dr. Francherd, H. 14 G. 2. Dr. 
Frenthard was choſen conſtable of Milborne Port at the leet, which 


immediately adjourned ; and he was afterwards {worn in by a lingle 


juſtice of the peace: And upon motion for an information as not 


being duly ſworn, the court held this to be a good ſwearing. Str. 


7; | 1 + 
4 M. 21 C. 2. The juſtices of the county Where no 

of Nortbampton, at their general ſeſſions choſe x conſtable bark 
conſtable for Holmby; and for not coming in to been before. 
take the oath, proceeded againſt him. Which pro- = 


ceedings being removed by certiorari into the king's bench, it was 


moved on afhdavits that there had not been a conſtable there for 
50 years before, that he might be diſcharged ; alledging likewiſe, 
that Helmby was a privileged place, and that all the inhabitants 
were the duke of York's tenants : But the court held, that they 
could not diſcharge him on motion, and ſaid, that they muſt de- 


termine the matter by action of falſe impriſonment, or ſome other 
way ; and inclined ſtrongly that he could not any way be diſcharg- 


ed: For, by the court, tho? originally conſtables were choſen in 


leets, yet the conſtable being an officer whoſe duty it is to keep the 


peace, the juſtices may chuſe him in cafes of neceffity; as in the 
hamlets about the tower, the juſtices, by reaſon of the increaſe of 


buildings, where there was formerly but one conſtable, did chuſe 


fire; and it was ruled they might do ſo; and they ſeemed to in- 


cline, that tho” formerly there had been none, yet they might chuſe 
one if they ſhould think it convenient. 1 Bac. Abr. Conſt. A. 
7. However, it is certain, that juitices of the © 

peace had power to nominate and ſwear confta- Where the 
dies, on the default of the torn or leet, before the leet ſhall make 
ſtatute of 13 & 14 C. 2. c. 12. and therefore, that default. 
they have ſuch authority in ſome caſes not menti— N 


oned in that ſtatute; which enacts, that if a conſtable ſhall die, or 


go out of the pariſh, any two juſtices may make and ſwear a new 


one, until the lord ſhall hold a leet, or till the next quarter ſeſſions, 
who ſhall approve of the officer ſo made and ſworn, or appoint ano- 


ther: and if any officer ſhall continue above a year in his office, 


the juſtices in their quarter ſeſſions may diſcharge him, and put in 
another till the lord ſhall hold a court as aforeſaid. 2 aw. 65. 


13 & 14 C. 2. e. 18. . 15. 


. And it feems to be clear at this day, that the Aan, 
king's bench hath power by mandamus to compel to compel the 


the court or judge to {wear a conitable duly choſen. ſwearing a con. 


2 Haw. 65. 

9. Conſtables lawfully choſen, if they ſhall re- 
fuſe to be ſworn, a juſtice of the peace may bind Conſtable re- 
them over to the affizes or ſeſhons (there to be in- fuſing to be 


ſtable. | 


acted.) Delt. c. 28. worn. 


10. But 


CONSTABLE 


10. But it ſeemeth that the meriff, or ſteward of 


How puniſh- the lect, cannot lawfully commit them for ſuch re. 
ed. fuſal, without more; but it is ſaid, that if the 
| | party be pretent in the court, he may be fined; 
and that ik he be abſent, and have a certain time and place ap. 
pointed him by the ſheriff or ſteward, for the taking of the oath +4 
fore a juſtice of the peace, and have alſo expreſs notice of ſuch ap- 
pointment, and be preſented at the next court, for having refuſed 
to take it accordingly, he may be amerced: allo it ſeems, that in 
either caſe be may be indicted (A) either at the afſizes or ſeſſions. 
And it is adviſeable in all pleadings, 1 in any action concerning ſuch 
a fine or amefciament, and in all indid ments for ſuch rc fufal, es 
pecially and expreſ+ly to ſet forth the manner of every ſuch election, 
appointment, nctice, and refuſal, and before whom the court was 
holden : and it hath been adjudged, that it is inſufficient to ſay in 
general, that the paity was duly cleQed, or lawfully ele ed, or 
that he bad notice, without ſetting forth the ſpecial circum ſtanerz 
thereof. Alſo it is ſaid to have ders adjudged, that an ind ment 
for not finding a ſufficient perſon to ſerve the cflice of conſtabee, 


40g without “ ſhewing that the party refuſed to ſerve it hiniſelt, is in- 


ſufficient. 2 Haw. * 
11. There is a long form of conſlable” s oath, 
Conſtables in Hillen which is adopted by Mr. Barlow, ex- 
oath. _ preſſing his duty in many inſtances; but as that 


form nevertheleſs doth not contain the hundreath 


part of the conſtable's duty, nor indeed the moſt material inſtances 
of it, it may be more eligible (as no pa ticular form is directed b 
any ſtatute) to ſwear him (B) to the due execution of his ofſice in 
general, than to deſcend to thoſe particulars ; leſt by mentioning 
ſome parts of his duty, and not others, he may be induced to think, 

that thoſe others are not io neceſſarv. 
| VVV e b 
Oaths of al- are to take the oaths of allegiauce, ſupremacy, and 
Fgiance and abjuration, as other perſons who qualify for offices; 
fupremacy. but they ate not within the ſtatute of the 25 C: 
2.C. 2. as to receiving the ſacrament, and ſuv- 


ſeribing the declaration againſt tranſubſtantiation ; and petty con- 


ſtables are exempted both trom the one and from the other. 


I. His power as a conſervator of the Peace. 


Constable a 1. Every high 5] petty. conflable : are by the 
eonſervator of common law confervators of the peace. 2 Hay. 
bs PEAK. . ˙ « POR 7-3 8 NEH 


2. And 


A 


r 


2. And therefore if any man ſhall make an af- 5 
fay or aſſault upon another in the preſence of the May commit 
conſtable, or ſhall threaten to kill, beat, or hurt fer an affray 
another, or {hall be in a fury ready to break the inis preſence. 
ace; the conſtable may commit him to the ſtocks, 
or other ſafe cuſtody for the preſent, and after may carry him before 
a juſtice, or to gaol, until he ſhall find ſurety for the peace, which 
ſurety the conſtable himſelt may alſo take by obligation, to be ſealed 
and delivered to the king's uſe; and it the party will not fin ſurety 
to the conſtable, he may impriſon the party until he ſhall do it. 
Dat. ©: Fo | EE : 33% en iy 
3. But he may not require ſurety of the peace, But not when 
unleſs the offence be upon his own view, and not be ig abſent. 
if it be committed out of his fight 3 for he cannot | 
take any man's oath that he is afraid of death, becauſe he is not 
a judge of record; which 1s the reaſon that an obligation taken by 
him ſhall be in his own name, and not in the king's name ; and the 
ſame ſhall be certified in the ſeſſions of the peace. Cre. Eliz. 375, 


/. His duty a s @ ſubordinate officer to juſtices of the peace. 


t hath always been holden, that the conſtable 
5 the proper officer to a juſtice of the peace, and Suborlinate 
bound to execute his warrants ; and therefore it 7o the juſtices 
hath been refolved, that where a ſtatute authorizes of tbe peace. 
ajuſtice of the peace to convict a man of a crime,, 
andto levy the penalry by warrant of diſtiets, without faying to 
whom ſuch warrant ſhall be directed, or by whom it {hall be execut- 
ed, the conſtable is the proper officer to ſerve ſuch warrant, and in- 
dictable for diſobeying it. 2 Haw. 262. | 


LI. His indemnity and protection in tus office. 


1. If an action is brought againſt a conſtable for Double cgi. 
any thing done by virtue of his office; he, and Ws 5 
alſo all others which in his aid, or by his command, ſhall do a thing 
concerning his office, may plead the general iſſue, and give the 
ſpecial matter in evidence, and if he recovers, he ſhall have double 
colts. 7 J. c. 5. e DA 3 | 4 | 

2. And ſuch action ſhall be laid in the county Prater coun 
=. the fact was committed, and not elſewhere. . 

«4 fo K. 12. 15 | 
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CONF ELLE 


Ao aftion if notice of the juriſdiction of the juſtice : inſo. 
he delivers a much that if the juſtice iſſued a warrant in an 
copy of the 2027- matter wherein he had no juriſdiction, the conſta. 


rant. ble was puniſhable for the execution of it: but 


| | now, by the ſtatute of 24 G. 2. c. 44. it is enacted; 

'That no action ſhall be brought againſt any conſtable, or other 
perſon acting by his order, and in his aid, for any thing done in 
obedience to the warrant of a juſtice of the peace, until demand 


_ hath been made, or left at the uſual place of his abode, by the party, 


or hy his attorney, in writing, ſigned by the partydemanding the ſame, 


of the peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for ſix days after ſuch demand: and if after com- 
pliance therewith, any ſuch action ſhall be brought, without making 
the juſtice who fhgned ſuch warrant defendant, on producing and 
proving ſuch warrant at the trial, the jury ſhall give their verdid 
for the defendant, notwithſtanding any defect of juriſdiction in the 


juſtice. And if ſuch aQion be brought jointly againſt the juſtice and 


*405 


conſtable 3 on proof of ſuch warrant, the juſtice ſhall find for the 
conſtable, notwithſtanding ſuch defect of juriſdiction as afore{aid; 
and if the verdict be given againſt * the juſtice, the plaintiff ſhall re- 


cover his colts againſt him, to be taxed in ſuch manner by the pro- 


per officer, as to include ſuch cofts as the plaintiff is liable to pay to 
ſuch defendant, for whom ſuch verdict ſhall be found as aforeſaid. 
Note; By this it ſcemeth, that the conſtable ought not to return 


the warrant to the juſtice, but to keep it for his own juſtification; 


: within ſix d 
months. 


for he cannot grant to the party the peruſal of the warrant, unleſs 
he hath it: but he muſt certify to the juſlice what he hath done in 
the execution thereof. 5 . 1 
| 4. And no action ſhall be brought againſt any 
conſtable, but within fix months after the at com- 
-mitted: --'24 G. 2. e. . 1: . | 


9 atlion but 


Conflable of Is And if the conſtable is aſſaulted in the execu- 


' farlted need not tion of his office, he need not go back to the wall, 


go back to the as private perſons ought to do: and if in the ſtnv- 
wall. ing together, the conſtable Kills the aſſailant, 1t 1s 
| no felony ; but if the conſtable 15 killed. it {hall be 


conſtrued premeditated murder. Hales PL 29.1: H. H. 451. 


Il. Concerning the expences of hus office. 


Charges of 1. By the 27 G. 2. c. 20. The conſtable exe. 
making diſireſs. cuting a juthice's warrant, for levying a penalty, 0! 
| other ſum of money directed by an act of paris 


ment, bv diſtre's, may deduct his own reaſonable charges of taking, 


KCL pl ffs 


3. Formerly the conſtable was bound to tak: 


exe- 
„ Of 
rh1a- 
ing, 


ing, 


S 0 $7 XBL EF 


keeping, and ſelling the goods diſtrained; returning the overplus 
on demand, after ſuch penalty or ſum of money and charges deduct- 
1 ” 
. A perſon committed to 226k; for any miſde- Char get N 
meanor, ſhall bear his own charges (if able) for Conveying an 
conveying or ſending him tothe faid gaol, and the fender to gaol. 
charges of thoſe that guard him thither ; ; and if he 5 5 


hall refuſe at the time of commitment to defray the tals os Bald 


not then pay the ſame, the juſtice committing him, ſhall by warrant 
to the high or petty conſtable where the perſon ſhall inhabit, or from 
whence he ſhall be committed, or where he ſhall have any goods 
within the county, order ſo much to be ſold thereof, as by his diſ- 
cretion ſhall ſatisfy the ſame 3 the appraiſement to be made by four 
honeſt inhabitants. 3 J. c. 10. f. 1. 

And if he have not money nor goods within the county, ſufficient 
to bear the charges of himſelf and of thoſe who convey him tothe gaol 
or houſe of correction, the conſtable may make application to a Juſ- . 


tice, who may upon oath * examine into and aſcertain the reaſona- 406 


bleexpences, and ſhall by his warrant (without fee) order the trea- 


ſurer to pay the ſame; except in Middleſex, where the fame ſhall be 


paidby the overſeers of the * where the perion Was apprehended. 
7, . 

3. And by the 18 G. „ Whereas con- Charges in 
tables, head- boroughs, and tithingmen, are or #he buſineſs of 
may % at great charge i in doing the buſineſs of their 7b pox iſh. 
pariſh, townſhip, or place, and in many caſes are 


not ſufficiently indemnified by law; it is therefore enacted, chat 


every conſtable or other ſuch officer ſhall every three months, and 


within 14 days after he ſhall go out of his office, deliver to the 
overſeers a juſt account in writing, fairly entered in a book to be 

kept for that purpoſe, and ſigned by him, of all ſums fo by him 
| expended on account of the ſaid pariſh, townſhip, or place, in all - 
| Cales not hitherto provided for by law, and allo of ail ſums received 
by him on the account of the laid pariſh, townſhip, or place; and 


the overſeers fl all, within the next 14 days after the account ſhall 


be {o delivered, lay the ſame before the inhabitants, and if approv- 
ed by the majority of them, the overſeers ſhall pay out of the poor 
tate ſuch ſum as thall appear to be due on the ſaid account: But if. 


the account, or any part thereof, {hall be diſallowed, the overſeers 
(ball deliver back to the conſtable or other officer ſuch book of ac- 


counts; who may then produce the ſaid book to a juſtice, giving 


reaſonable notice thereof to the overſ-er; which juſtice ſhall exa- 
mine the ſame, and hcar and determine any objedtion that ſhall be 
made to the account, and ſcitle the ſum which ſhall appear to him 
to be < due, and enter the 1 {are 12 the account, and ſign his name 
tercto ; and the ove-fecrs ſnal! pay the ſame accordingly. f. 4. 
Provide d, that it the overtzer {halt find that the pariſh, towuſbip, 
or place is aggiie ved be any thing done. or omitted by the faia.con- 
You . 83 Is 4 y N ſtable 


e O N S 7 4 L 2 


ſtable or other ett or by the juſtice ; or ſhall have any material 


objection to the account, or to ſuch determination as aforeſaid; 
he may, giving reaſonable notice to the ſaid juſtice, conſtable, or 
other officer, appeal to the next general or quarter ſeſſions for the 


county or liberty where ſuch pariſh, townſhip, or place lies; who 


ſhall hear and finally determine the ſame : But if it ſhall appear 


to the juſtices that reaſonable notice was not given, they fhall ad- 
journ the appeal to the next quarter ſeſſions. And the juſtices may 
order to the party for whom the appeal ſhall be determined reaſona- 


ble coſts, in like manner as concerning ſettlements by the8 & 9 


* 40 


c. 30.— Provided, * that in corporations which have not four juſ- 
tices, the overſeer may appeal, if he thinks fit, to the ſeſſion; of 
the county. 1. 5, 6. 

And the juſtices in ſeſſions may from time to time lay down or 


alter ſuch rules and regulations as to any coſts or charges to be al. 


lowed to any perſon by virtue of this act, as to them ſhall ſeem juſt : 
which rules and regulations, having receiveil the approbation and 
ſignature of one or more of the judges of aſſize, ſhall be binding, 


and not t otherwiſe, on all perlons whatloeyer. |. 9. 


FT. OT his account and removal from jus . 


Account. The high conſtables fall at the emer] 6 or 
- ſeſſions, if thereunto required, account for 


the general county rate by them received; on pain of being com- 
mitted to gaol-unti! they ſhall account 3 and ſhall pay over the mo- 
ney in their hands, according to the order of the ſaid court, on 
the like pain: And all their accounts and vouchers ſhall, after hav— 
ing been paſſed at the ſaid ſeſſions, be depoſited with the clerk of the 
_ peace, to be kept amongſt the records, and ns by oy Jo 


without fee. 12 G. 2. c. 29. 1. 8. 
2. And in ſuch manner as conſtables are to be 
Reer al. _ choſen, in the {ame manner, and by the like au- 
thority, are they to be removed; ſo as if there 


| hall be cauſe to remove and put an high conſtable from his place, 


it hath not been thought fit, that any one or two juſtices ſhould do 


27 upon their diſcretion, but that it ſhould be done by the greater 
part of the juſtices of that divihon, and that for ſome juſt cauſe; Cr 
elſe that it be aone at the ſeſſions. Dat. c. 28. 
And it ſeems clear, that the ſheriff or ſteward of the leet, having 
power to place a conſtable in his office, have by conlequence a power 


of removing him. 2 Haw. 63. 


And alſo the juſtices of the peace have alſo uſed, for good cauſe, 


10 W ts all ſuch conſtabies 0 ha ve been choſen ous [worn by 
them, 2 Taru 6 | 


And 


F oy „ > WJ _- 


ab 


an 


Cs 


- 2 
K 


W 


the ſaid court, by the ſuitors of the ſaid court, was elected and choſen, 

according to the ancient cuſton "of chufing conſtables for the ſaid townſhip, 

for one year from thence next following, to do and execute all and fingu- 
lar thoſe things which belong to th: office of conſtable 3 ſor otherwiſe 
or the cuſtom ſhall be for chuſing conſtables ] and that the ſaid A. 
for | O. afterwards, to wit, on the ———— day « in the year afore- 
m- ſaid, at the townſhip of aforeſaid, had FE notice given to bim by 
no- A. B. bailiff of the aforeſaid nianor, uf his being ſo elefled and choſen 
on conſtable as aforeſail, and then and there was by him the aid A. B. re- 
av- quired to appear before J. P. eſquire, the * and yet one of his mogeſty's juſ- 
the tices aſſigned to keop the prace within the [aid county, and alſs to hear and 
| termine divers felonies, tr: ſpalſer, and other miſdemeancrs in the ſaid 
county committed, on th ſaid day of in the year afore- 
aid, to tak» his oath for the due exetuting the ſaid office of canſtable for 
be ſame townſhip, according to the duty of that office 3 z nevertheleſs the 
ſaid A. O bis duty in that b. half not regarding, but contriving and in- 
tending wholly to neglect to ſerv» the aid office of conſtable, after he 
the ſaid A. O. was ſo e: {reted and ehofen ints the Jaid office as aforeſard, | 
to wit, on the it day of in the year afereJaid, 
and continually afterwards until the day of FRY this inquiſitien, at 
| the townſhip Fiche, in th- county afor-ſuid, unlawfully and contemp - 
INE tuoujly did refuſe, and ſtiil do b refuſe, to take his ſaid oath for the due 
ver ex-enting the ſaid office of conſtoble, nd in any wiſe to execute the ſam? 
eee, fo the great hindr 5 of PE ſcice, in contempt of our faid lord the 
ting, and ts be evi xam!t2 of all others in the ire caſe offendings and 
by gain tbe 72 GCC of GUY ald lar Je king | 


5 And by the 13 & 14 C. 2. e. 12. If a - eontiable ſhall continue 10 
above a year in his office, the ſeſſions may diſcharge him, and put Iſh 
he another in his place, till the lord ſh4ll hold a leet. ſ. 15. 14 
* And if the court, or other judge, ſhall refuſe to diſcharge a con- 4 
Ar ſable, the king s bench may — them by mandamus. 2 Haw. 1 
— Us _ | 
ay | | os Nr res | . * 4 "= 2 
a F * A. Indictment for not taking the office. 408 5 
: 00 
go DHE jurors of our bord the Ling fon their 1 preſent, that A. O. 11 
of late of in the townſhih of —— — in the faid county, Weil 
roman, on the day of in the — year of | "$1 ; 
BY the retgn of and long before, and always after until the day of WH 
al- ihe prof. rring of this Adr was and is en inhabitant and reſiding "7.0 
ſt: within the to wnſhip e of -- aforeſaid, in the county aforeſaid, and Weil 
ng an able per fon to ſerve the office of conſtable f Gr the ſaid townſhip; and he 1 
185 the ſaid A. O. on the ſaid day of ——— i in the year afore- WH 
ſaid, in the townſhip afareſaid, at the Rl leet of A. L. lord of the ma- 1 a 
ur of ——— aforeſaid, holden b-fore A. S. gentleman, ſteward of Wk 
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CON I APE ELE 


B.- Conſtable's oath. 


o Prall well aid truly ſer ve o, fovereign . Led þ the king, [ond the 
lord of this leet, if ſworn in a court * [cet ] in the office of conjra- 


555 for the townſhip of for the yoar enſuing, according to the 5. 65 
of your ſer ll and knowoleuge : $9 helf you (ed. 


CONVICTION. 


HF. power of a juſtice of the peace is in reſtraint of the com: 
mon law, and in abundance of inſtances is a tacit 1e- 
peal of that famous clauſe in the great charter, that a man ſhall he 


tried by his equals 3 which allo was the common. law of the land 


long betore the great charter, even for time immemorial, beyond 
the date of hiſtories and records. Therefore generally nothing ſhail 
be preſumed in favour of the office of a juſtice of the peace; but 


the intendment will be againſtit. 1 herefore where a ſpecial power 
is given to a Juſtice of the peace by act of parliament to convict an 
offender in a e manner, without a trial by jury, it muſt ap- 


_ pear that he hath ſtriftly purſued that power; otherwiſe the common 


Jaw will break in upon him, and level all his pioceedings. There— 


fore where a trial by jury is diſpenſed withal, yet he muſt proceed 
nevertheleſs according to the courſe of the common law in trials by 
juries, and confider himſelf only as conſtituted in the place both of 
judge and jury. Therefore there muſt be an information or charge 
againſt a perſon ; then he muſt be ſummoned or have notice of ſuch 


charge, and have an opportunity to make his defence; and the 


evidence againſt him muſt he ſuch as the common law approves of, 


unleſs the ſtatute ſpecially direQeth otherwiſe; then, if the perſon 
is found guilty, there muſt be a conviction, judgment, and execu- 


tion, all according to the courſe of the con inion law, directed and 


influenced by the ſpecial authority given by ſtatute; and inthe 


_ concluſion, there mult be a recc7d of the whole proceedings, where- 


in the juſtice muſt ſet forth the particular manner and circumſtances, 


fo as if he ſhall be called to account for the ſame by a ſuperior court, 


it may appear that he hath conformed to the law, and not exceeded 
he bounds preſcribed to his juriſdiction. 


The 


CONVICTION. 


The difficulty of drawing up a conviction in due form, hath in- 
duced the legiſlature to inſtitute a more apt and compendious me- 
thod in divers inſtances; and it were to be wiſhed, in eaſe of the juſ- 
tices, that this proviſion might be made more general. Theſe 
ſummary forms of convictions, which are ſpecially directed by ac 410 
of parliament, * arc interſperſed throughout this book under the t1- 
tles to which they do reſpectively belong. 

Other forms of convictions, which are left at large according to 
the courſe of the common law (having no pre (criptive form of 
words directed by any act of parliament) are likewiſe drawn forth 
atlength under divers titles ; particularly, concerning ſuch matters 
a have been often eee in the courts above, occahioned ei- 
ther by the largeneſs of the penalties, on ſometimes by the great- 
neſs of the offenders; as in cafes of riots, forcible entries, game 
deftroving, and ſuch like. 

lt remaineth, under this title, to inſert © one general Nh or 
form of conviction for the whole; which may be to the effect fol- 


fo wing : 


General form of conviction. 


Weſtmorland. | E it remembred, that on tho —m—m—_—— day of 
Ii be par of th? reign of 


3 — by FE grace of (rod, of (zreat Britain, France anMlreland, 
ling, defender of the fuith, and ſ% forth, at in the county of 
— aforeſaid, A. | of cometh befor m I. P. eſquire, 
w of the juſtices of aur Jatd lord the king, a rgned to Hrep the peace of 
ur ur ſai 1 40 the king in the ſaid county, "ond al o to hear and determine 
divers felonies, treſpalſes, and other mijd: meanors in the ſaid county com- 
mitted, ¶reſi ling near to the place where the offence herein after menti- 
ened vas committed 3 or as the ſtatute requires] an!  &iveth me the feid 
lice to un lerſtund and be informed, that one A. O. in the 
jad county, Jroman, on the ———— day of ————— now laſt poſt, 
i — in the ſaid county, d. | here ſet torth the fact, in the 
words ot tne ſtatute as near as may be againſt the form of the Rate, 
in ſuch caſe made and pro: vided: and afterward fon the. afereſaid 
day of in the year aforeſ; Re” at ———— re- 
ſaid, in tho county afure aid, be the faid AC) after bing duty ſammon- 
ein this behalf b fore ine, the Juſtices oforefaic, appeare th and is treſent, 
in ordir to make his A. fence agarn; t the juid * contained ! in the faid 
information, and has ving ? beard the! Jame, he the ſaid A. 5 aſked by me 
the reid juſtice, if be can 71 25 any thing fer himfcif, why 5 the aid A. O. 
ſhzuld nos bo convict % of the fremiſſes above charged go him in form 
er, af; who fpieade th that he is not guiity of the ſaid of ence... Nevers 
th, leſs 07 the — day of cer. ſulil, in the year atoreſaid, 
4 —— aid, in th: iy afireſaid, ome cre ible witneſs, to 
85 | | wit, 
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CONVICTION. 


wit, A. W. of ———— — ym, cometh before me the Juſtice afere. 
ſoid, and before me the ſame jinſtice ut on his oath on the Holy geſpel to bin 
* 411 * then and th re by me the ju uſtice aforeſaid adminiſtered, de l. th, ſtbear. 
erb, and on his oath af, Haid offrmeth and ſaith, that the aforeſaid A 
O. #1 the — day of 
Fo efereſei 1, in the county afereſaid, did [here again ſet forth 
the fact, or fo much thereof as is ſufficient to convict the offender. 
And thereupon th: aforeſaid A. O. the day of aforeſaid, 
in the year aforeſaid, before me the ji les for ſgid, by the oath of on 
credible witneſs aforejaid, according. to the form of the ſtatute aforcſaid 
is coridted: and for his off nee aferc{aid heth ferf, ited the ſum of — 
of lawful moncy of Great Britain, 79 be diſtributed as the ſtatute afore- 
fail doth dircdt- In witneſs whereef, I the ſaid juſtice 10 this freſent 
cord of the convietion as aforeſeid, have ſet my hand and ſeul at — 
ator: ſaid, in the county fore ſcid, the any and year firſt above itt n. 
If he confeſſes the fact then ſay,- An be canſ the ſoid A. O. 
hath, nolbing ts ſay, nor con ſoy any thing in his own defence tore ing end 
concerning the fein je 's aforeſaid, but dh of his own accord fret ond 
woluntarit y acknowledge and confeſs all and fingular the ſai {remi; es to be 
true, in nanny and jorm as the fame are charged ufen him in the ſaid 
Information. and becauſe ul and finguler the fremiſſes being ret and 
fully underſtood by me the ſuid Fl » it manifeſily opfears to me ——— 
Or, if the party hath been ſummoned, and doth not appear, then 
lay, ———— bereuen, on the ſaid day of = 


in the 


vear afcreſaid, at | fare. id, in the county aforeſaid, he thi | 


faid A. (A was duly ſummoned in this bchalf, to at fear before me, in or- 
der to make his defence ageinſl the ſaid charge contained in the ſaid iner. 
mation, but the ſail A. O. dith ni gl 4 to appeer b:fare me, and 450 
not Ae, nor make any defence again,t the Jeid charge as afortſcid 
Therefore 1 the faid juſtice, on the feid day of 
in the year aforeſaid, at — afar: ſaid; is thy county afar 
ds fraceed to examine into the truth of the ſaid complaint 3 And A. W. 
64 a credible wins coneth bi fare me the juſtice a ert, aid 
aud befere me the ſame juſtice upon his cath, &. 

Comics l befure nie] A conviction ought to be in the preſent 
tende, and not in the time palt. L. Heym. 376. Str. 60d. R. 
Herts's Calc. 

And givelh me to under ſiand wid be informed] A vie] on 60 
to be on An in formation or complaint precedent. M. 11 V. K. and 
Fuller. L. Raym: 5.10. 

J bat env A. 0. of in the faid county, y man, &c. All as 
wich ſubject men to new and Gerke than thoſe by which the 
ought to be tried hed the common law, ought to be taken ries; 
412 and the court of king's bench * will require, that it do Appeal open 
the face of ſuch proceedinpe, that the fact was an of nce willen 
the att, and that the juſtices have proceeded accordingly. M. . 
An. K. and Clan dler. I Salk. 55 Raym. [7.38 


Thereſot 


afercſaid, in the year afere/aid, at 


CONVICTION. 


Therefore the particular manner of the offence onght io be rt 
fore. WM forth: Thus in the caſe of ſwearing, before the legiilature by the 
„ bin MY of the 19 (x: 2; had directed a ſummary form of words, for the 
bear. conviction, it was required not only to ſet forth that the perſon had 
4A. eorſed or ſworn in general, but the particular oaths and curſes were 
1, WM be ſet forth, that the court might judge thereupon, whether they 
forth MI were indeed oaths and curſes or not. H. 8 C. K. and Starling. 
der. tr. 497. | | | es „„ 
aich And in the caſe of K. and Roberts, AT, 11 G. which was a con- 
f on WY nction for ſwearing 150 oaths in theſe words by Cod, and curfing 
.d 152 curſes, in theſe words Gd damn you, this matter was carried 19 
_— KH fir, that it was inlifted this was not ſufficient, but that the oaths 
fore. WY and curſes ought to have been ſet forth 150 times each. But the 
mm CE and curſes being all only in the fame words over again, the 
court held the conviction good. Str. 608. L. Raym. 1376. 

10 And it ſeemeth, that a conviction on a penal ſtatute ought ex- 
\, 0 WM piefily to ſhew, that the defendant is not within any of its provi- 
10 ond foes; for ſince no plea can be admitted to ſuch a conviction, and 
ond the defendant can have no remedy againſt it, but from an excep- 
% tin to ſome defect appearing in the face of it, and all the pro- 
- (ail ceedings are in a ſummary manner, it is but reaſonable that ſuch 
Jane © conviction ſhould have the higheſt certainty, and ſatisfy the court, 
chat the defendant had no ſuch matter in his favour, as the ſtatute 
then WM itſelf allows him to plead. 2 Haw. 2 50. 5 „ 
11 the But in the caſe of K. and Ford, T. 9 GC. There was a convic- 
„ ail tion on the 3 C. c. 3. for keeping an alehouſe without licence; and 
% er- vas objected, that in the ac there was a proviſo to exampt per- 
infers ſons who had been puniſhed by the former law of the 5 & 6 Ed. 6. 
e. 25. and therefore it ſhould have been ſaid, he had not been pro- 
ſaid: Leeded againſt upon that act: But by the court, That coming in by 
— W& 7 of proviſo, he ſhonld have inſiſted on it in his defence; it ap- 
9%, Fears he was aſked what he had to ſay, and therefore we may rea- 
. W. bonably preſume he had no ſuch defence to make. And the convic- 
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,d, tion was confirmed. F.. 555. . 5 f 1 

1 And in the caſe of K. and Bryan, M. 12 G. 2. The defendant 15 

cſent as convicted on the gin act; and an exception was taken, that 34] 

A. bhere was no averment, that it was not (old to be uſed in medicine: 1 

and the caſes on the game * a& were mentioned, where in convie- * | 104 

huet bons it is neceſſary to exclude all the qualifications for killing nh of 

and 8ame, On the other hand, it was inſiſted, that the reaſon of that 9 
Vas, becauſe thoſe were in the enacting clauſe, whereas this about Thi 

Jad medicine comes in by way of proviſo, and is by way of defence to Hts 09 

they © Newn on the detendant's part : and lor that purpoſe was cited, | 

Eil; II G. A. and Jhecd; where in a conviction for obſtruQing an 

upon eile officer on the 8 Aun. c. 9. it was objected, that it not being 

ichun «(erred to be in the day, it ſhould have been ſhewn that there was 

J. I. à conſtable preſent, which is made neceſſary in the night: but was 


eſd to be well, and its being in the night thould have been ſhewn 
| on 
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CONVICTION 


on the deferidant? 5 part, And by the court, This is brought within 
the general enacting clauſe: and the true diſtinction is, where the 
extenuation comes in by way of proviſo or exception. And the 
conviction was confirmed. Str. 1101. 


A; 1m the faid county] E. 0 G. 3. K. v. Feflries. This 
was a conviction on the lottery act, 22 G. 3. c. 47. The infor. 
mation charged, that on the Toth March 1780, Thomas Feffries did, 
in Great Queen's Street, in the pariſh, &c. take and receive of 
Thomas Fackjon, 28 9d; and in conſideration thereof, did agree to 
pay to him one guinea, if No 18,433 ſhould be drawn on the 3oth 
day of drawing the lonery. The evidence was, © That on the 
roth March laſt, Fackſon [ſured perſonally with the ſaid Fefriz 
the ſaid ticket, and paid 2s gd to receive one guinea if drawn 
blank or prize on the 3oth day of drawing.” —Erſkine ohjeCted, 
that the evidence did not prove the offence to be committed in the 
place laid in the information, which it ought to have done ; for 
wherever the juriſdiction of the magiſtrates who try the offence is 
local, the offence muſt be proved to have been committed within 
their Juriſdiction. And of this opinion was the court. Cony, 


quaſhed. Caf. by Durnf. and Loſt. 241. 


Being 100 ſummo ned] 7. 11 C. K. and Venables. The court were 
unanimoufly of opinion, that the party ought to be heard, and for 
that purpoſe ought to be ſummoned in fact; and that if the juſtices 
proceeded againſt a perion without ſummoning him, it would be a 
miſdemeanor in them, for which an information would lie. L. 
Raym. 1406. | 

And in the caſe 1 K. and . {llingten, H. 12 C. On affida vit that 
no ſummons was had, the court granted an information againſt 
the juſtice who made the conviction. Str. 678. 

* 4 414 H. 6 C. A. and Jabnſon. The defendant was convicted for keep- 
ing a gun. And exception was taken, that there was not a rea- 
fonable tummons ; for it was made to appcar the fame day, which 
might be impoſſible upen account of the diſtance, or the ſummons 


being terved late, and his witneſſes miglit not be got together on v ot 
ſhort a warning: then it was to appear 47 The pariſh aforeſaid, where- 4 
as there were two pariſhes mentioned before; fo the man might * 
have gone to one, whilſt they were convicting him at the other. ed 
It was anſwered, that the detendant appeared at the time, and Ba 


made defence; ſo that cures all defects in the fur mons. And by 
the court, Ihe anſwer is right. Str. 261. 6 
BI. 3 G. K. and Simpſon. The defendant was conv ifted hg deer- 8 


ſtealing; and the conviction ſet forth that he had been ſummoned ta 
to appear before the juſtices, but it did not appear he ever was be- N 
fore them. Exception was taken to chis, that as no appeal lies in f 


this caſe, the juſtices thould have not proceeded in the abſence 0i 


the paity, eſpecially where it may end in a corporal puniſament, 
| | 45 


4; it may do here for want of a diſtreſs. And at another day, on 


* 


CONYICTION. 


oonſiderat ion, Parker C. J. delivered the reſolution of the court: 
We are all of opinion, the offender may be convicted, without 
appearing. The ſtatute is filent as to the method of procceding, 
and the law of England, it is true, in point of natural juſtice, al- 
ways requires the party charged with any offence, to be heard before 
he be condemned in judgment; but that rule muſt have this ex- 
ception, unleſs it is through his own default; were it otherwiſe, 
every criminal might avoid conviction. Str. 44. „ 
But, generally, it is not neceſſary to ſet forth the ſummons in the 
emifion; for although no ſummons is ſet forth, yet the court will 
intend one: but where a ſummons is ſet forth, and that ſummons 
appears to be irregular, the court will quaſh the conviction, there 
being then no room to intend any other ſummons. 11 E. K. and 


Venables. 1 Seff. C. 210. L. Raym. 1405. 


One credible witneſs, ta wit, A. W. of ——— yeoman] It is re- 
quiſite to name the witneſs, that it may appear he is not the ſame 
perſon who was the informer ; for an informer who hath a ſhare of 
the penalty, is never allowed to be a witneſs, unleſs in caſe where 
4 fatute ſhall ſpecially ſo direct it. L "ac" 

On bis oath aforeſaid offirmeth and ſaith] In all convictions, being 
in the nature of judgments, the whole * evidence ought to be ſet 
forth, or at leaſt ſo much thereof as is ſufficient to warrant the 
conviction ; that the court of king's bench may judge of the ſuf- 
ciency thereof: but otherwiſe it is in orders which are authori- 
tative. And fo it was laid down in the caſe of K. and Floyd, M. 8. 

C. 2. which was thus; A motion was made to quaſh an order of 
kfons, made under the ſtatute of the 1 W. e. 21. J 6. whereby 
tie defendant was adjudged guilty upon full proof of the charge 
againſt him, and that he be diſcharged from his office of clerk of 
the peace, upon the ohjection that the evidence is not ſet out: but 
t was adjudged after conſideration that this was an order, and 
therefore the evidence need not be ſhewn: but that it would be 
dtherwiſe if it was a conviction. Andr. 82. Str. 996. | 

H. 5 C. 2 K. and Theed. A conviction on the candle act wag 
quaſned, becauſe the evidence was not ſet out; it being only al- 
ded, that the offence was fully and duly proved. Str. 919. 2 
Barnard, 16, 12. 5 . . L 5 5 | „„ 

7. 6 C. A. and Baker. A conviction for taking pilchards againſt 
the form of the ſtatute, quaſhed ; becauſe the witneſs ſwears ge- 
ncrally that the defendant is guilty of the premiſſes, and that is 
king upon himſelf to ſwear the law. Str. 316. 5 

E. 1 C. 3. A. againſt Fjpant and others. The conviQion as, 
that the defendants, having heard the charge, (of conſpiring to ad- 
'ance their wages in the woollen manufacture), and being called 

„„ + OY upon 
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CONYTICTION. 


upon by the juſtices to ſhew cauſe why they ſhould not be con- 
victed, and having nothing to ſay whereby to defend themſelves, 
are therefore convicted: And quaſhed by the court; becauſe the 
evidence ought to be particularly ſet forth, that the court may judge 
thereot ; and it muſt be given in prejence of the defendant, that 
| he may have an opportunity of crols-examination. Burrotu, May. 
| field. 1163. | - Is rs e | 
E. 7 G. 3. M and Killett. "The defendant, being a clergyman, 
was convicted for neglecting to read the act againſt profane curſing 
and ſwearing. The conviction fully ſet forth the offence as char ed 
in the information; and then goes on, letting forth that the de. 
tendant was ſummoned, and having negleQed to appear, the juſ. 
| tice proceeded to examine into the truth of the charge, and the ſane, 
as / forth, being duly proved before him, he adjudges the defendant 
guilty. By the court: It is now fully ſettled, that upon a convie. 
tion the evidence ought to be ſct out, that the court may judge 
whether the juſtices have done right; but upon an order it is not 
neceſſary. Purr. Mansf. 2063. . | | 
*410 ® Aud for bis offence afer:jaid] H. 26 C. 3. K. v. Solomons. This 
was a conviction on the lottery act 22 C. 3. c. 4/ The intorma- 
tion as ſet forth in the conviction was, * that Sclomons did keep an 
*« oſſice for dealing in ſhares of lottery tickets without a licence; 
*« and allo did keep an office for regiſtering the numbers of lottery 
e tickets without a licence, &c.” and the faid Solomons was there- 
upon convicted of the ſcid offencs cl arg d upon bim, in and by the ſaid 
information, &c. according to the form of the ſtatute, &c. for 
which /aid off.nce he was adjudged to have forfeited 100. By the 
chte The conviction is bad, tor there is a duplicity of charge; 
the defendant is charged with dealing in ſhares of lottcry tickets, and 
with regiſtering tickets without licence; and he is convicted of the 
foid offence, ſo that it docs not appear of which offence he is con 
vicdted. A conviction muſt he good in all its parts; the information 
muſt he ſupported by the evidence, and the judgment mult be ſup- 
ported by both. Here the defendant is charged with two diſtinCt ol. 
| fences, each of which would ſubje& him to a ſcparate penalty; 2nd 
ſuppoſing they could have been included in one conviction, whict 
is to be doubted, the defendant ſhould have been convided of both. 
A judgment for too little is as bad as a judgment for too much, 
Conv. quaſhed. Caf. by Durnf. and Eaſt. 249. e 
And for his offence oforcſaid bath farfeit:d}. H:.4 &; 24. K. and 
Hawkes. A conviction for killing a deer was qualhed, becauſe i 
was only be is convitted, without any judgment of fol- 
„%% 5 
And in the aforeſaid caſe of the King againſt Vipont and others, 
the conviction not adjudging the forfeiture, was for that 1ealon, . 
well as the other above mentioned, determined to be ill ; eſpecial 
as the ſtatute upon which the conviction was made, leaves the jucg 
ment diſcretionary concerning the duration of the puniſhment, the 
offender being to be impriſoned by the juſtices for any time not ex. 
cceding three months. Burræv, Mansfield. 1163. 7 
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CONVICTION. 


70 be diſtributed as the flatute afer foid doth dir. 5 M. 9 An. KE. 
and Barret. A conviction for deer ſtealing did ſet forth, that 
he is convitted and Hall fer ett 301, according to the ferm of the fatute, 
without making a diſtribution, which ought to he 10! to the in- 
former, 10l to the party grieved, and 10l to the poor. But by the 
court, This is well enough; for by the ſtatute he is only to forfeit 
in caſe he has goods, n iS conditional, and not abſolute. I 


Sal F. 383. 


M. 28 G. 3. K. v. Dimbſey; Potis, 450 ethers. The defendentz 1417 


were ſeverally convicted before three juſtices, for refuling to receive 
ſolders regularly quartered and billetted upon them. Theſe con- 
vitions were removed by certiorari, for the purpoſe of taking the 
opinion of the court upon the conſtruction of the mutiny act, whe- 
ther alehouſe-keepers are bound to take in horſes as well as ſoldiers. 
But as there was a deciſive objection to the form of the convictions, 


the general queſtion was not diſcuſſed. Each of the convictions 


concluded as follows: „ And we do adjudge, that for the offence 
« aforeſaid, he the ſaid defendant hath forfeited the ſum of 51 of 
« [awful money of Great Britain, to be diſpoſed of as the law di- 
« rects. Lato objected, That there was no diſtribution of the 
penalty by the juſtices. The penalty is directed to be applied, in 


the firit place, to make ſatisfaction to the ſoldier for any expence 


he may have been put to, by reaſon of his not being billetted as 
the juſtices ſhall direct, and the remainder is to be paid to the poor 


of the pariſh. He admitted, that where the ſtatute diſtributes the 


penalty in certain proportions, it need not be diſtributed by the 
juſtices in the conviction; but where it 1s diſcretionary in the juſ- 
tices to diſtribute the penalty in ſuch proportions as they ſhall dire&, 


that diſtribution muſt appear upon the conviction itſelf.—Erſtine 
cmtra, The juſtices were not bound to ſet forth in the conviction 
the manner in which they have exerciſed their diſcretion as to the 
diſtribution of the penalty. At the time of the conviction the pe. 
nalty is not levied, and non canſtat that it ever will; fo that it is im- 
poſſible to diſtribute it till it is raiſed. It may be done at a ſubſe- 


quent trne, and the court will not preſume that the juſtices will nof 


dotheir duty.—Per Curiam : A judgment 1 is an entire thing; and 


one part of it cannot be given at one time, and another at a ſubſe- 
quent period. The diſtribution of the penalty is part of the judg- 
ment, and it ought to appear on the record. Conv. quaſhed. ab 
by Durnf. and Eaſt. v. 2. 96. 

After all; theſe convictions, being RET and troubleſome, are: 


never drawn up in form, till occaſion calls them forth; as it they _ 
de to be recorded at the ſeſſions, or removed into a higher court by 


ertigrart s 


Note; Do a ſuggeſtion that defendant hath 2 tit NY to the 


| Fein in queſtion, a prohibition will be granted by the king's bench, 
before or alter conviction, to ſtay the juſtice from procceding; for 
4 2 2 | Without 
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withont doubt, if the defendant have but a colour of title, the juf- 
tices have no juriſdiction in the cauſe, as where the defendant waz 
convicted“ for cutting trees, where he had a right of common. J. 
Raym. got. 1 


CORDAGE FOR SHIPPING 


Short cbucł- 


V the 25 G. 3. c. 56. No perſon, after 25th 
ing, Ic. not tobe 


July 1785, ſhall uſe, in the making of cable, 


uſed in making bawſers, or other ropes for the uſe of ſhipping, or 
cordage for ſbip- knowingly fell the fame, in the manufacturing 
Ping. wuhereof there ſhall have been uſed any hemp, 


uſually known by the names of ſhort chucking, 
half clean, whale line, or other topping, cordilla, damaged hemp 
bought at publick or other ſales, or any hemp from which the ſtaple 
part thereof ſhall have been taken away by the manufacturer; on 
pain of forfeiring (if he be the manufacturer thereof) ſuch cable, 
hawſcr, or other rope, and treble the value thereof; and if the 


vender and not the manufacturer), he ſhall foricit a ſum equal to 
treble the value thereof. ſ. 2. PT 


„ And for the better diſtinguiſhing the quality of 
Ur lage to be ſuch ropes, whenever the ſame ſhall be mianutac- 
diſtinguiſhed as tured in whole or in part, the uſe whereof is not 
ſtaple and infe- prohibited by this act, and the quality whereot 
rior, ſhall be inferior to clean Petenſburgb hemp, the 

| ſame ſhall be deemed rf rior corduge, and the 


maker ſhall diſtinguiſh the ſame by running from end to endithere— 


of, three tarred-mark yarns, ſpun with turn contrary to that of 


rope yarn, and allo one like tarred yarn in every other rope lor the 


uſe of ſkipping; and ſhall mark or write on a tally to be aflixed 
thereon, the word fapl- or inferior (as the caſe ſhall be), and allo 
his name ſig ned by himſelf or his attorney, together with the name 


of the place where manufactured; and in defwmlt thereof every ſuch 


manufacturer ſhall forfeit 105 for every hundred weight. ſ. 3, 4. 


| And if any ſuch rope-maker ſhall wilfully or 
Penaliy on knowingly permit or ſuffer his name to be put 3s 


$u?ting a falſe aforeſaid to any ſuch ropes, not being of his own 


name lo cordage. proper manufacturing; or if the vender or proprie- 


tor of any ſuch ropes, or any other perſon what- 


ſoever wilfully and knowingly mark upon the tally affixed thereon, 


the name of any perſon not being the manufacturer thereof, he 
ſhall forfeit 20l. ſ.s. _ 2 : 


And 


on board for which no duties have been paid (ſtanding and run— 
ning rigging in uſe excepted); and ſuch matter ſh.ll, be- 
fore ſuch ſhip be cleared inwards, where any diſcharge ſhall be 
made of her lading, pay for ſuch foreign made cordage as ſhall be 
ſpecified or mentioned in the faid entry, the hike duties as by the 
laws now in being are charged upon foreign made cordage import— 
ed into this kingdom; and if ſuch maſter ſhall make default herein, 


CORDAGE FOR SHIPPING. 6% 
| 3 5 5 | | 641 
Jul. And if any perſon ſhall make any cables of any _ Penalty os WURDE Sf i 
was Wl old or worn ſtuff, which ſhall contain above 7 making cables |: 14. 
. nches in compaſs, he ſhall for:cit four times the of old ſiuff. WO LOBE DE 
zalae thereof. ſ. 6. „%%% news OE | BONE RE 
* And when any ſhip belonging to any of his Importing 1 e 1 
maieſty's ſub e cts refident in Great Britoin or in cerdoge. 419 We 
the Britiſh Celoniet, ſhall come into any port in ” 8 5 0 l. 
this kingdom, the maſter at the time of making his entry at the W . 
cuſtom houſe, ſhall make entry on oath of all foreign made cordage _ |: 1 4 


» Of | | 
ring Wl fuch foreign made cordage on board ſuch ſhip thall be forfeited, 
mp, and he ſhall alſo forfeit 20s for every hundred weight thereof. f. 
ing, KC . = 


But the ſame ſhall not extend to cordage brought from the Eat. 
aple Indies ; nor to the materials at preſent in the uſe of any ſhip built 
on abroad before the paſſing of this act the property of any Briiiſb ſub- 

ble, jet. ſ. 9, 10. | 5 


the all pecuniary penalties or forfeitures by this at P nalties hr 
| to impoſed exceeding 51, are to be recovered in the e bs recovered 


courts at Weftninfter 3 if not exceeding 5l, the and app. 
[6 ſame may be levied by diſtreſs, by one juſtice, on = 


.. 


ace the oath of 7wwo wit neſſes; and if ſufficient diſtreſs cannot be found, 
not ſuch juſtice ſhall commit the offender to the common gaol or houſe 
co of correction for any time not exceeding three calendar months, 
the nor leſs than ſeven days, or until ſuch penalty and all coſts and 
the charges ſhall be paid. And all ſuch penalties and forfeitures, and 
re- allo all cordage which ſhall be forteited, ſhall be paid and delivered 
of to the perſon who ſhall ſue, who may ſell or otherwiſe diſpoſe of 
the ſuch cordage (after being cut into lengths not exceeding 12 feet) to 
red ma_w / (( %% fs 
I Provided always, that if any perſon ſhalt think Appeal. 
me himſelf aggrieved by any thing done in purſuance „ 
ich of this act, and for which no particular method of relief is appoint- 
| ed, he may within four months after ſuch matter ſhall have been 
or done, appeal to the ſeſſions, giving 14 days notice in writing of his 
35 intending to appeal, and the matter thereof, to the perſon appealed 
hs againſt, and within four days after giving ſuch notice, entering in- 
ie to recognizance before ſome juſtice with two ſureties, to try ſuch ap- 
It» peal, and abide the order, and pay ſuch coſts as ſhall be awarded at 
n, ſuch ſeffions : and on due proof of ſuch notice, and entering into 
he ſuch recognizance as aforeſaid, the juſtices at ſuch ſeſſions ſhall hear 
| and finally determine ſuch appeal, and “ award ſuch coſts as they , , 


CORDAGE FOR SHIPPING. 


ſhall think proper 3 which determination ſhall be final and cond. 
ive. ſ. 11. 

And no order, verdict, judgment, or other pro. 

Proceedingt ceeding, ſhall be quaſhed for want of form only, 

nt to be quaſh- or be removed by certiorari or other writ into any 


q ell nor difirejs _ ether court; and ſuch diſtreſs thall not be deem. 
iz  evomed uniaw- ed unlawful, or perſon making the . ſame 3 
ful for want of treſpaſſer on account of any defect or want of form 
form. in the proceedings ; nor ſhall the party diſtraining 


be deemed a treſpaſſer ab initio on account of any 
irregularity which may afterwards he done by the party diſtraining; 
but the perſon aggrieved may recover ſpecial damage in an action 
upon the caſe, but no plaintiff ſha!l recover in ſuch Prin. if {uſt 
cient tender of amends hath been made before ſuch action brought. 
i + Vi 20 05; 3- c. 85. 
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I. The meaſure of corn. 

J. Cutttng corn growing, or burning ſtacks of cory. 
III. Aſcertaining the pic 75 F corn. 
IV. Inportation of cn. * 
J. Exportation o corn. 


J. The meaſure of corn. 


Buying earn 1. FO buy or ſell corn in the ſheaf, before it 
in the Ae if wins is threthed and mcaſured, is againſt the 
ciul e Wipe : common law of England ; and the reaſon thereof 


ſeemeth to be, tor that by ſuch ſale the market 15 

in effe& foreſtalled. 3 Inſt. 197. 

| 2. It any perſon ſhal! ſell corn otherwiſe than by 
Penalty of Wincheſter meaſure ſealed and ſtricken by the brim, 

felling olrerwwiſe he ſhall forfeit 40s, on conviction before one juſ- 

than by Win— tice, on the oath of one witneſs; to be levicd Dy 

cheſter meſure. the churchwardens and overſeers, or {ome c 


them, tO the ule of the poor, by diſtreſs and 155 
== An 


3 reer *®3 82 — ay. 


8 


ncly. 


| Pro. 


only, 
) any 
cem. 
as 
form 
ning 
any 
ng; 
ction 
ſufff. 
ight. 


juſtices, till payment be made. ſ. 3. 


C. 2. c. 8. directed, and that without ſhaking of the meaſure by 


2 47 "UE 


on 0 R VN. 


1 default of diſtreſs, impriſonment till paid. 3 1 . 
ſ. 2. 
And if any mayor, or other head officer, ſhall knowingly per- 
mit the ſame, he ſhall upon conviction thereof at the county ſeſſions, 
ſolfeit 51, half to the | $6: neo and half to the poor, by diſtrets 
and ſale; for want of * diſtreſs, to be impriſoned by warrant of the 1 +2 I 


And moreover every perſon who ſhall ſell or Further be- 
buy corn, without meaſuring, being thereunto re- nalty. 
quired, or in any other mantier than iS by the 22 
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the buyer, he ſhall, beſides the penalty of that act, forfeit all the 
corn ſo bought or ſold, or the value thereof, to the party complain- 
ing. 22 & 23 C. „in. 

And on complaint made to a juſtice of the peace, that corn hath 
been bought, fold, or delivered contrary to this act, the proof ſhall 
lie upon the defendant, to make it appear by the oath of one wit- 

neſs, that he ſold or bought the fame lawtully : wherein if he 
ſhall fail, he ſhall forfeit as is ſaid before, to be levied by 
diſtreſs and fale 3 which ſhall by the juſtice be diſtributed, half 19 
the poor, and halt to the informer. 22 & 23 C. 2.c. 12. * 

4. But notwithſtanding all the ſtatutes that have 
been made, for the uniformity of meaſures through- _ Diffrenet of 
out the realm, yet the meaſure of corn differs in meaſures. | 
many places, the buſhel being greater in one place 
than in another. And altho' regularly a cuſtom or preſcription 
2zainlt a ſtatute is void, except it be confirmed by the ſtatute, or 
faved by another ſtatute ; 3 yet it is ſaid, that in the meaſure of corn, 
the cuſtom of the place is to be obſerved, if it be a cuſtom beyond 
all memory, and ufed without any viſible intercuption. Bart. 
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II. Cutting corn growing, or burning flacks of corn. 


1. Every perſon who mall unlawfully cut or Cutting corn e 
take away any corn or grain growing „being con- growing. e N = 10 177 
victed thereof by confeſſion, or cath of one wit- | PET og Ly 
nels, before one juſtice, ſhall for the firſt offence pay ſuch dane ges 1 


as the juſtice ſhall appoint: and if the juſtice ſhall think him not 
able or ſufficient, or if he do not pay ſuch damages, he ſhall com- 

mit him to the conſtable where the offence is committed, or where 

the party is apprehended, there to be whipped ; and for every other 
offence he ſhall in like manner be whipped. I he conſtable n 
ing, ſhall be committed by the juſtice till he contorm. 43 LL © 
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But if he cut it at one time, and then come again at another 
time and take it away, it is felony. 1 Haw. 999. 

2. If any perſon ſhall in the night time malici. 

Burning corn ouſly and wilfully burn or cauſe to he burnt, an 

in the night. rick or ſtack of corn, he ſhall be guilty of felony; 

5 but to avoid judgment * of death, he may make 


Mis eleQion to be tranſported for ſeven years. And three juſtice, | 
| {x H.) may determine the ſame. 22 & 23 C.2.c. 7. 


3. But by the 9 G. c. 22. commonly called the 
Burning bly Black AQ, which is inſerted more at large in the 
mgbt or day. title of that name, If any perſon ſhall ſet fire to 
15 2ny mow or ſtack of corn, he ſhall be guilty cf fe- 


blony without benefit of clergy. ſ. 1. 


, An the hundred ſhall anſwer the damages, not exceeding 200. 
- 7, 8, 9, 10. | | 

And if any perſon ſhall apprehend, or cauſe to be convicted ſuch 
offender, and ſhall be killed, or wounded ſo as to loſe an eye, or 
the uſe of any limb, in apprehending or endeavouring to apprehend 
ſuch offender, on proof thereof at the ſeſſions, and certificate there- 
of from thence, the ſheriff ſhall pay to the perſon intitled the ſum 


of Fol in 30 days, to be repaid to him out of the treaſury. ſ. 12. 


III. Afeertatuing the prices of corn. 


Officers p- 1. By the 10 G. 3. c. 39. (which is in force for 


pointed to mate ſeven years, &c. and by the 17 G. 3. c. 44. for 


returns. ſeven years further) the juſtices, at Michaetmas 
1 ſeſſions yearly, ſhall orders returns to be made 


weckly of the prices of wheat, rye, barley, oats, and beans, (and 
In Scotland alſo of beer or big), from ſuch market towns as they 


{ſhall think proper, not leſs than two nor more than ſix within any 


county, riding, or diviſion ; and ſhali appoint a proper perſon, be- 


ing an inhabitant of ſuch market town, to make ſuch returns 
from every ſuch market town, to the perſons appointed to re- 
ceive the ſame (as hereafter mentioned). And if ſuch perſon ap- 
pointed ſhall die, negle& his duty, or become incapable of perform- 
ing it ; two juſtices may appoint another till the next ſeſſions, and 


| the juſtices there may confirm their choice, or appoint another till 


the next icbaelmas ſeſſions. And if the juſtices ſhall neglect to ap- 


point proper perſons to make returns, the commiſſioners of the 


treaſury lnall appoint them until the Mich aclinas ſeſſions next follow- 


ing. . 1, 3. 8 85 
In London, the meal weighers ſhal! take an account of the prices 


of wheat, rye, barley, oats, and beans, at the markets within the 
aid city, and return the average pt:ces weekly to the perion to be 
appointed as aloreſaid to receive the fans. f. 2. 
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#2. And the juſtices ſhall cauſe a ſtandard Win- Meaſures to *422 5 


cleſler buſhel of eight gallons to be provided and be provided far 
kept at each market town from whence the return that furpeſe. 
ſhall be made. ſ. 4. e 
3. And ſuch returns ſhall be the average prices of Returns bor 
wheat, rye, barley, oats, and beans, by the cuſ- f be made. 
tomary meaſure of each reſpeQive market, and 
the average prices by the ſaid ſtandard or Winche/ter buſhel. id. 
4. And every perſon making ſuch returns (ex- _ 
cept from London) ſhall be paid ſuch ſums as the Salary of 
aid juſtices ſhall direct, not exceeding 2s for each perſons making 
return, to be paid quarterly by the treaſurer out 7he returns. 
of the publick ſtock, on receiving a certificate 5 
from the perſon appointed to receive the returns, that the ſaid re- 
turns have been made according to the directions of this act, and 
upon receipt of duplicates of ſuch returns; which duplicates, the 
perſons making the ſame ſhall tranſmit to the clerk of the peace or 
his deputy, four times in every year, to be laid before the juſtices - 
at their next general or quarter ſeſſions. ſ. 5. 5 


F. The commiſſioners of the treaſury ſhall ap- HPer ſon ap- 


point a fit perſon to receive the returns of the pointed to re- 
treaſury 3 which perſon ſhall enter the returns in cerve the r= 
a book to be kept for that purpoſe, and ſhall once turns, and his 
in every week cauſe the ſame or an abſtract there- duty thereupon. ' 
of to be publiſhed in the London gazette 3 and ſhall 
alſo four times in every year jtranſmit a certificate to the clerk of 
the peace for each county or diviſion, and to the court of the may- 
or and aldermen of Londen, of the returns which have been made 
by the ſeveral perſons appointed to make the ſame within ſuch coun- 
ty or diviſion, and alſo whether the ſame were regularly made. 
Fe 1 5 8 ei 

And he ſhall receive and fend all his letters and packets free 


from the duty of poſtage. f. 7. 


II. Importation of corn, 


1. When corn doth not exceed the following Duty on im- 
prices, the cuſtom and poundage for corn im- portation. 
ported ſhall be as follows: wheat not above 53s 4d _ 70 
a quarter, ſhall pay 168; if above 53s 4d, and not above 41, it ſhall 
pa) 8s; rye, not above 408 a quarter, ſhall pay 16s ; barley and 
malt, not above 32s a quarter, ſhall pay 16s 3 buck wheat, not 
above 328 à quarter, ſhall pay 16s 3 oats not above 168 a quarter, 
mall pay 58 4d; peafe or beans, not above 40s a quarter, ſhall pay 


I04..-22 C. 2. e. 13. f. 1. 
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But when the prices exceed theſe rates, then the duties payalte 
before this adt, ſhall only he paid. id. ſ. 2. That is to lay, for 
424 every quarter of wheat imported 55s 4d, of * rye 45, barley or malt 


7.1.3 


Bir corn bears where ſuch foreign corn is imported, the 
how to be aſcer- juſtices of the peace for the counties where foreign 
tained for that corn is imported, ſhall at every their quarter jeſh- 
a ons give in charge to the grand jury to make in- 

quiry and preſentment upon their oaths of the 
common eee prices of the ſeveral jorts of middling Eugliſb corn, 
as the ſame ſhall be commonly bought and told in the county ; 
which preſentment ſhall he certihed by the juſtices to the chief offi 
cer and colleQor of the cuſtoms at the port where the corn 1s im— 
ported, to be hung up in ſome publick place in the cuſtom houſe: 


April (and in January and Frly, 6 G. 3. c. 17.) yearly by the may- 
or, aldermen, and juſtices there, by the oaths of two perſons, 


chant, or other perſon, intereſted in ſuch corn to be imported, but 
by ſubſtantial houſholders in Middlſæ or Surry, and each of them 
having a freehold eſtate of 20! a ycar, or lcatchold of 5ol a year, 
above reprizes, and being Wi in the prices of corn. 5 C. 2. 
E. . 1 . . 19: 


Great Britain, together with an account of ali bounties and duties 


miſſioners of the cuſtoms in England and Sgotland, and be regiſtred 


clirected. 10 G. 3. e. 39. . 8. And by the act of 21 G. 3. c. 50. 
So much of the former acts as concerns the aſcertaining of the 
prices, either for exportation or importation, is repealed with ref- 
pect to the city of London and the counties of Kent and EH, and 
many new regulations eſtabliſhed; which act being of conliverable 


dom in comparilon, it is judged neceſſary for the particulars to re- 


fer to the act itſelf. 
3, Wheneverthe price of middling Britiſh wheat, 


' | ies on importa- ported, ſhall be at or above 48s a quarter; rye, peaſe, 


lion in what > NE beans, 3283 3 barley, * beer, Or bigg, 248; oats, 


429 caſes tg N 16s; ; all cultoms and dutics Pay able on an 
| ere 


25 84d, buck wheat 2s, oats 1s 4d, peaſe or beans 45. 15 C. 2. 


2. And that it may be known what price corn 


And the lame ſhall be done in the bity of Landen in Oclaber and 


neither of whom ſhall be corn chandler, meal man, factor, mer- 


But during the continuance of the 10 85 8 39. aforeſaid, the 
Prices ſhall be aſcertained by perſons 95 appointed to make 
returns from the ſeveral counties as is above exprzſled ; and the 
commiſſioners of the treaiury ſhall order an account of the quanti- 
ties ot all corn and grain exported and imported from and into 


paid and received: thereon, to be tranimitted annually: by the com- 


in proper books to be kept for that purpoſe, by the perſon appointed 
to receive the returns from the ſeveral countics as by the ſaid act is 


length and minutencls, and affecting only a ſmall part of the king. 


The ſaid du- at the ports and places where wheat ſhall be im- 


CORN, 


thereof ſhall ceaſe; and in lien thereof, ſhall he paid on importa- 
tion a duty of only 64 a quarter for wheat; 2d an hundred weight 
for wheat flour; 3d a quarter for rye, peaſe, and beans; and 24 
a quarter for barley, beer, bigg, and oats. And the ſame may be 
carried coaſtwiſe, under the fame regulation: as corn, flour, or 
92 of the growth of this kingdom. 13 G. 3. c. 43. . 1. 
In caſe any wheat, or wheat flour, rye, peaſe, 
Go dy barley, beer, digg, or oats ſhall be import- Corn liable to 
ed into any of the ports of Hriſtal, Berwick, Beau the former du- 
maris, Dover, Exeter, Falmouth, FHlaræuich, Hull, lies on importa- 
London, Lynn Regis, Lancofter, Liverpaole, Mil- tion to be wares 


fird, * Newhor ven, Poole, Southampton, houſed. 


Steckton, Whitehaven, Yarmouth, Ayr, Leith, Port 


Glaſgow, Aberdeen, Kirkwall, ( Preſton, 16 G. 3. c 39. Portſmouth, 

3 Chicheſter, Cheſter, 18 G. 3. c. 25. and Cowes, 19 G. 3. 
c. 29 ) at any time when the duties not repealed by this ac hall be 
payable for ſuch ſpecies of corn, grain, or flour; the fame upon 
due entry thereof, may be forthwith landed, in preſence of an offi- 
cer, without payment of the duties; provided that an account be 
taken of the quantity, and entred in a book to be kept by the pro- 
per officer 3 and that the ſame be ſecured under the joint locks of 
the king and the importer in a warchouſe to be provided at the ex- 
pence of the importer or proprietor, with the approbation of the 
commiſſioners of the cuſtoms or three of them, or the collector and 
comptroller of the cuſtoms where the ſame ſhall be imported, with 


liberty for the proprietor to ſcreen, turn, and take ſuch other care of 


the ſame as neceſſity ſhall require, in the preſence ef an officer. 


and ſuch corn, grain, or flour, ſhall not be delivered out but on 
the following conditions, viz. If the fame ſhall be for home con- 


ſumption, the perſon taking out the ſame ſhall pay ſuch duties as 


hall at the time of taking out he p1yable for the like fort imported; 


I 


and the ſame ſhall be meatured out, and thall pay the duties, by the 


ſtricken baſhel, and not by the heaped buthel. And it the ſame 


hall be delivered out for export: tion, the owner or exporter, with 


one ſurety, ſhall enter into bond that the ſame thall not be relanded 


on Great Britain, Ireland, Guerniey, Ferſey, Alderney, Sarg, and 


Man, or the iflands of Fare. — Provided, that this ſhall not etioud 


to prohibit corn, grain, or flour, imported from Jrc/and and ware— 
houſed here, to be carried back to Freland, ſubject to the Ike ſure- 
ties and reſtrictions as upon exportation of an) other foreign corn, 
Brain, of flour. 13 G. 3. e. 43. . 2, 3. 


* And all ſuch corn, grain, or flour io 1 as aforeſaid for 4426 


Xportation, ihall be exported direaly from the port where the fame 
was ſo delivered, and not removed or carried to any other port or 
place in this kingdom 5 on pain (belides the foffeiture of the bond) 
tha at all ſuch corn, Stain, or flour, pa be ſoiteitzd, together with 
a bon! 2 vetic s, horles, Carts, or car! riages, and alto the lh. 'P 


om Whence the ne as 5 and may be ſetzgd dy any 
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CORN. 


officer of the cuſtoms: And all perſons aſſiſting therein ſhall forfeit 
treble value of ſuch corn, grain, or flour: The fa'd penalties and 
forfeitures to be recovered and applied, as in caſe of uncuſtomed 
goods. . 4 9 . TRL 
And in all caſes, where any corn, grain, or flour, for which 
the duties have been paid, ſhall be again exported within fix calen- 
dar months from the importation thereof; the duty ſhall be drawn 
back and repaid to the perſon exporting the ſame to any place where 
a drawback 1s allowed on the exportation of any foreign goods. 


f. 13: 5 i a 


J. Exportation of corn. 


E xportation 1. Whenever the price of middling Brit 


in what cafes wheat, at any port or place from whence the ſame 
probibited. _ ſhall he intended to he exported, ſhall he at or 


. above 448 2 quarter; no perſon ſhall export, or 
cauſe to be laid on board for exportation, any wheat, wheat meal 
or flour, malt, bread, biſcuit, or ſtarch, made of wheat: When the 
price of rye, pcaic, or beans, ſhall be at or above 28s a quarter; 
no perion ſhall export, or cauſe to be laid on board for exportation, 


any rye, peaſe, or beans, ground or unground, or any bread or 


biſcuit made of rye, peaſe, or beans: When the price of barley, 
beer, or bigg, ſhall be at or above 22s a quarter; no perſon ſhall 


export, or cauſe to be laid on board for exportation, any barley, 


beer, or bigg, or malt, bread, or biſcuit, made of barley, beer, or 
bigg : And when the price of oats ſhall be at or above 145 a quar- 


ter; no perſon ſhall export, or cauſe to be laid on board for expor- 


tation, any oats or oatmeal, or malt, bread, or biſcuit, made of 


cats: The faid prices to be aſcertained in manner aforeſaid (ſave 
that the prices of corn and grain, and of oatmeal exported, {hall 


be governed by the average prices at which the ſame ſhall be fold in 


the publick market at or neareſt to the port of exportation on the 


*427 


laſt market day preceding, 14 G. 3. c. 64.) And if any perſon 
ſnall offend in the premiſſes, the ſaid commodities fo exported or 
ſhipped for exportation ſhall he forfeited, and every offender therem 
ſhall forfeit 20s for every buſhel of wheat, wheat meal or flour, rye, 
peaſe, beans, barley, beer, or bigg, oats, oatmeal, and malt made of 
any of the grains aforeſaid, ground or unground; and allo the ſhip ot 


veſſel and furniture ſhall be forfeited, and may he ſeized by any of- 


ficer of the cuſtoms ; halt to the king, and half to him that ſhal! 
ſize in the courts at Me/tminſter or at the aflizes : And where the vas 


lue of the penalties or torfeitures ſhall not exceed 50l, the ſame ma? 


_ maſter or mariners knowingly aſſiſting therein, ſhall on conviction 


be recovered by information before the juſtices in ſeſſions. And the 
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any wheat, meal, 


jeſty's ſugar colonies in America. 
Purpoſes of carry ing this act into execution, four hundred weight | 

and three hundred weight avoirdupois of _ 
four, bread, biſcuit, and ſtarch, made of wheat, ſhall be deemed | 


XU 8 


in any ſuch courts ieee be impriſoned three months. 13 
G.3- c. 43.1. 5: 

” Provided, that this ſhall not extend to orohibit a exportation 
or carrying out of ſo much of any of the ſaid articles as ſhall be 
neceſſary for any ſhips in their voyage, or for his majeſty 8 ſhips 
of war, forces, forts, or garriſons. |. 6. 


Nor to prohibit carrying the la me coaſtwiſe, with the uſual be. 


nets. 1. 7. 
Frroidedd alſo, that nothing herein ſhall extend to prohihit the 


exporting yearly from the port "of London to Gibraltar, any quantity 
of wheat, meal, flour, rye, hariey, or malt, not exceeding 2500 
quarters in the whole; to Minorca, 3500; to S?. Helena, (or any 
s the ſettlements of the Eaſt India company, 10009, 16 G. 3. c. 
From the port of Southampton to Guernſey, Ferſey and Alderney, 
27 quantity of wheat, meal, flour, rye, barley, malt, bread, 
biſcuit, or peaſe, not exceeding 500 quarters in the whole, 14 G. 
3. c. 5. ſ. 4.) : From the ports of Whitehaven and Livorpozle to the 
Ile of Man, any quantity of wheat, barley, oats, meal, or flour, 
not exceeding 2500 quarters in the whole, half thereof from Wuohite- 
haven, and half from Liverpoole.” f. 9. | | 


Provided alſo, that this ſhall not extend to prohibit the e 


tion of deans to the Britiſh ferts or factories in Africa, or for 


the uſe of the ſhips trading on that coaſt which have been uſually. 
ſupplied from Great Britain ; ; or to prohibit the African company . 
from exporting annually any quantity of wheat flour not exceeding 


200 quarters, or any quantity of bread or biſcuit, or of bread and 
diſcuit together, not exceeding 15 tons, to the ſaid forts or facto- 
fies. f. 9. 

Nor to prohibit corn, grain, or flour, from being por to 


lreland, during ſuch time as any general * prohibition or embargo "428. 
on the exportation of corn, grain, or flour, mall be in force in 


that kingdom. ſ. 10. 


Nor to proihbit the exporting yearly, from the port 5 La only „ 
flour, bread, and ſtarch, made of wheat, not 


exceeding 2000 quarters in the whole; ; nor, from the port of Lon- 


dn, or any other port, any other ſort of corn and grain, peaſe and 


deans, ground or unground, malt and oatmeal,-—to any of his ma- 
14G. 3. c. 5. f. 1. (And for the 


avoirdupois of meal; 


l. 6.) 


equal to one quarter of wheat. 


Provided alſo, that it ſhall. be lawful to export yearly from the | 
port of Briſtol biſcuit and peaſe, not exceeding in the whole 150 


tons of biſcuit and 300 quarters of peaſe, trom the port of Neole 


not exceeding 250 * of biſcuit and 700 quarters of peaſe, from 
the port of Darimouth not exceeding 150 tons of biſcuit and 3200 
Warters of peaſe, from the pony ot Topſvam and Tingmouth within 


the 
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CORN: 


the port of Ex ter not exceeding 150 tons of biſcuit and 300 quar. 
ters of peaſe, to the iſland of Newfoundland, for the benetit of the 
Aer) there... 14G. 3. . 11. 8 


And provided, that it thall be lawful to export yearly, from the 
port of London only, wheat meal or flour not exceeding in the 


whole 200 quarters, and oats, oatmeal, grotts, barley, peaſe, beans, | 


malt, and biſcuit, not exceeding together in the whole 250 quar- 
ters, to Hudſon's Bay, for the benefit of the company there. 146, 
. 85 „ | e 
And by the 18 G. 3. c. 16. for the uſe of the Briti/h fiſheries a 
the iſland of Newfoundland, Nova Scotia, Bay Chaleur, and Labrader, 
further quantities of wheat, flour, biſcuit and peaſe, are permitted 
to he exported from the ports of London, Briſtol, Poole, Dartmouth, 
Tofſham, Tingmouth, Barnſiafle, Liverpoole, Weymouth, and Che. 
4er. ; 3 | | | 


21. By the aforeſaid act of the 13 G. 3. c. 43 

Bounty on the tormer bounties on exportation ſhall ceaſe; 
exportation. and inſtead thereof there ſhall be allowed on the 
exportation of corn or grain, either ground or un- 
ground, being the growth of this kingdom, and put on board in 
Britiſh ſhipping, the maſter and at leaſt two thirds of the mariners 
being his majeſty's ſubjects, the ſeveral hounties following: That is 
to ſay, when the price of middling Hritiſh wheat ſhall be under 44: 
a quarter (to be aſcertained as atoreiaid), there ſhall be allowed a 


429 bounty of 5s for every quarter * of wheat, and 5s for every quarter 


of maſt made of wheat : When rye ſhall be under 28s a quarter, 
there ſhall be allowed a bounty of 3s for every quarter of rye : When 
barley, beer, or bigg, ſhall be under 22s a quarter, there ſhall be 
allowed a bounty of 2s 6d for every quarter of barley, beer, or 
bigs, and 28 6d for every quarter of malt made ot barley, beer, or 
bigs : And when oats ſhall be under 148 a quarter, there ſhall be al- 


lowed a bounty of 2s for every quarter of oats, and 2s 6d for every 
quarter of oatmeal, computed at the rate of 270lb avoirdupois to a 


Ci ng „ „„ 
Provided, that if any perſon ſhall have entred outwards any of 
the ſaid articles, and begun to ſhip or lay the ſame on board, during 
the time that the prices of middling Brztifh corn, ſhall be under the 
rates aforeſaid ; he ſhall nor be prohibited from exporting the ſame, 
or lo much thereof as iball he fo ſhipped, within 20 days from the 
entry thereof at the cuſtom houſe, nor from receiving the bounty, 
altho' the prices may have ariſen above the rates herein before ſpeci- 
fed, after the ſaid thipping, and before the exportation. |. 12. 
L | | 3. If any perſon thall wiltully and maliciouliy 


N naliy of beat, wound, or uſe any other violence to any pet: 
hindring expor- ſon, with an intent to hinder him from buy ing 
tation. corn in any market or other place; or ſhall un- 


. lawtully ſtop or ſeize upon any waggon, calt, el 
other carriage, or horſe, loaden with wheat, flour, meal, nialt, Of 
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other 
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ſuch 
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CORN 


other gin, in or on the way to or from any city, market town, or 
{x port, and wilfuſly and maliciouſly break, cut, ſeparate, or deſ- 
troy the {ame or any part thereof, or the harneſs of the horles draw- 
ing the ſame 3 or {hall unla: fully take off, drive away, kill, or 
wound any ſuch hories 3 or unlawfully beat or wound the driver; or 
ſhall by cutting of the ſacks or otherwiſe, {citter or throw abroad 
ſuch wheat, flour, meal, malt, or other grain, or ſhall take and 
carry away, ipoil, or damage the ſame, or any part thereof: he 
all, on conviction before two juſticcs of, the ſeſſions, be ſent to 
the gaol or houſe of correction, for any time not exceeding three 
months, nor leſs than one month, and be once put lickly and openly 
whipped by the maſter of ſuch gaol or houſe of correction, in ſuch 
ot, market town, or fea port in or near which the offence thall be 
comaitted, on the firſt convenient market day, at the market croſs 
or market hace there, between the hours of eleven and two. 11 
e . . . 

anch if any ſuch perion, fo convicted, {hull commit any of che 
of:ncc> doreſaid 2 ſecond time, or it any perſon “ ſhall wilfully or 43 3 
malicioully pul! {vwn, throw down, or otherwiſe deſtroy any ſtore- 
haul, or 5 r, Or Other place where corn {hail be then kept in 
order to be exoortet 3 or ſhall unlawfully enter any ſuch ſtorehouſe, 
granary, 0: 0: her place, and take and carry away any corn, flour, 
meal, or grain therefrom, or ſhall throw abroad or ſpail the ſame 
or any part thereof; or ſhall unlawfully enter on board any ſhip or 
rely, and hall wilfally and malicinguſly take and carry away, caſt 
on theretrom, or otherwiſe ſpoil or damage any meal, flour, wheat, 
or grain therein, intended for export ition; he ſhall be guilty of 
felony, and tranſported for ſeven years. ſ. 2, 3. 155 

And the hundred thall anfwer damages (not excecding 100) 
c in caſes of robbery; the perſon injured giving notice of the of- 
fence in two days, by himſelf or ſervant, to a conſtable of the hun- 
ded, or the conſtable of the place in or near which the fact thall be 
committed; and within ten days after fuch notice, giving in the 
examination on oth of himfelf or of his ſervant preſent at the time 
> the fact, or having the care of ſuch his property, betore a juſtice 
« the peace, whether he knows the perſons that committed the fact, 
or any of them; and if he does, then . entring into recognizancc 
to proſecute. 4-8, 0. 

But if an oitender is convicted! in 12 hs the hundred ſhalt 
not be liable; and therefore the action muſt not be en till 
iter one year; nor hall it be commenced but within 2 years 
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CORONER 


| ee are ancient officers by the common law, ſo calleg 


4 becauſe they deal principally with the pleas of the crown, | 
and were of old time the principal conſervators of the peace. 2 He, 


2. 
Concerning whom I ſhall ſhew, 


J. Who may be a coroner. 

II. How choſen. 2 5 
III. His power and duty in taking an inqmiſition of death, 
* 1. His power and duty in other matters. | 
V. His fees. 3535 
Ft. Puniſhment for not doing his duty. 


J. hn may be a coroner, 


Dięnity. I. Cf ancient time this office was of great eli. 
: mation; for none could have it under the degree 


ef a knight. 3 Ed. 1, Cc. 10. 4 Inſt: 271. 


| 2. And by the 14 Ed. 3. ſt. 1. c. 8. No coro- 
Eſtate, ner ſhall be choſen unleſs he have land in fee, ſut- 
No ficient in the ſame county, whereof he may an- 


ſwer to all manner of people. 


II. Haro choſen. 


Toe be choſen 1. The coroner (as of ancient time the ſherith 
in the caunty and conſervators of the peace) ſhall be choſen in 
courts full county, that is, in the county court, by tas 

commons of the lame county. 28 Ed. 3. c. 6. 

And this muſt be in purſuance of the king's writ for that purpoſes 


ſiuing out of, and returnable into the chancery 3 and none but | 
treeholders have a voice at ſuch election, for they only are ſuitofs 


the county court. 2 Haw. 43, 44: 
ee 2. And being elected by the county, if he be 
County to inſufficient, and not able to anſwer ſuch tines and 
% r jor him. other duties in reſpect of his office, as he ought 
the county, as his ſuperior, ſhall anſwer for him. 


3. And 


efli- 
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continues, notwithſtanding the demiſe of 


Hale H. 55. 


an unnatural death, the townſhip ſhall give no- 
tice thereof to the coroner. 


Met. 8. 


. | : | * l 
any branch of his power, nor excuſe him from the execution of any e 


fice before: Upon which ground it hath been holden, that there is 
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3. And being choſen by the county, his office Office nit bp 1 b 
the void by the i 
King's death. 


To be ſwern. 


king. 4 Inſt. 271. 
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4. And after he is choſen, he ſhall be ſworn by 
the ſheriff, for the due execution of his office. 2 


Others not 
choſen by the. 


county. 


Chief juſtice. 


5. But in the ſtatute of 28 Ed. 3. which enaQts 
that they ſhall be choſen by the county, there is a 
faving to the king and other lords, who ought to 
make coroners, their franchiſes. „ 

6. The lord chief juſtice of the king's bench, 
by virtue of his office, is the chief coroner of 


England. 2 H. H. 53. | 


cats 


* Ju 5 * : 2 "4 © 
- — - - 4 b — 
2 . — 8 7 2 iy 8 . - . . — - 
* 5 . . 9 — £ ES N 1 ; 2 — 
1 2 — —— — 5 7 oo . — — 4 — 4 
” . » - 2 8 — — 1 * = — - 
— 7 1 bs " $77 EA " A _ - —— — — —— 
: — 4 ; — ä ˙ ² n ] — TEE FF 
— —— * 0 3 ant PIRIE TE. e Aa. — > - — . — — 
op « 4+ RIES HE» xv I 5 . ” — 4k — — . — ro — — rw," ._.. pom 
% as * o 15 % — 8 * 4 * — * * 2 * 4 9 — vr" 7 — — = Loa Cr — — * — — 
£ * - — 12 — 2 Pa ART "> 5 — — ” : - - 
. — - > a - 3 - . 8 —— — 2 — » 
— - — 4 A —— — _ - I, T — — 2 — —— . * Y — N 
- 5 — 0 ERC; > A - N < 
. OE - N 8 4 þ ——— Y — — + 
* ” IM I Pr — 
* — —— be wore» — * — 


II. His power and duty in taking an mquifition of death. * 432 
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1. When it happens that any perſon comes to Metice. 


wa el 


— — 
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Otherwiſe if the body be interred be- 
fore he come, the townſhip ſhall be amerced Hale's Pl. 110. 

2. And by Holt Ch. J. It is a matter indictable | 
to bury a man that dies a violent death, before the 
coroner's inqueſt have fat upon him. 2 Haw. 
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Burying 


without notice. 701 


3. And if the townſhip ſhall ſuffer the body to 
lie till putrefaction, without {ending for him, they 
ſhall be amerced. Hale's Pl. 270. 2 Haw. 48. 

4. When notice is given to the coroner, he is 
to iſſue a precept to the conſtables of the four, 
hve, or fix next townſhips, to return a competent 
number of good and lawful men of their townſhips, to appear be- - 
fore him in ſuch a place, to make an inquiſition touching that mat- . 
ter. 4 Ed. 1. ſt. 2. 2 H. H. 59. Or he may ſend his precept to hb 
the conſtable of the hundred. Wood, b. 4. c. 1. „ ET | 

But the aforeſaid ſtatute being wholly directory, and in affirm- ot 0314 


ance of the common law, doth neither reſtrain the coroner from 


Lying unbu- 
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Precept to 
ſuminon a Jury. 
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part of his duty not mentioned in it, which was incident to his of- _ |: 


no neceſſity that it appear in a coroner's inqueſt, that it was taken 
by the oaths of perſons of the next adjacent towns; but that it is 
ſufficient to ſay, that it was taken by the oaths of lawful perſons of 
tne county; inaſmuch as ſuch inquiſitions, being good before the 
ſtetute, which is wholly declayatorv, muſt needs be fo ſtill Bat it 
VOL. I. . | > B | | -1eEINS 
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ſeems that it ought to appear in every ſuch inquilition, at what 
place, and by what jurors by name it was taken, and that ſuch ju. 
rors were ſworn. 2 Haw. 47. | 


5. Theſe are to be: at leaſt 12; and it is faid, 


Fury: that all perſons cf the neighbouring towns, above 
the age of twelve years, are beund to attend at 


the taking the inquiſition, unleſs they have a reaſonable excuſe to 
the contrar). LG 148. 2 Haw. 54. 


If the conſtables make not a a return, or the 
Default i in de returned appear not, their defaults are to be 
not af pearing® returned to the coroner : and the conſtables or ju- 
| rors in default fhall be amerced before the Judges 

of aſſize. 2 H. H. 39. 
* 5. The jury appearing is to be ſworn and charg 
Swearing and ed by the coroner to enquire, upon the view of the 


charge. body, how the party came by his death. 2. H. 
H. 60. 

View of the 8. For he can take inquiſiti ition of death, only 

body. upon view of the body, and not otherwiſe, there- 


fore if the body be interred before he come, be 


muſt dig it up. And this he may do lawfully within any convenient 


time, as in 14 days. Hale's Pl. 170. 2 Haw. 48. 
9. If the body cannot be viewed, the coroner 


; Where 0 ean d0 nothing; but the juſtices of the peace 
e hall enquire thereof. Hale 's Pt. 170. 2 Haw, 
viewed. „ | 

Form of the 10. The jury being ſworn, and the body upon 


charge where a view, he ſhall enquire upon the oaths of them, 
perſon ee in this manner, by the ſtatute of 4 Ed. 1. ſt. 2. 


called the ſtatute de officro coronatoris ; diz. 
If they know where the perion was flain 3 whether it were in any 
houſe, field, bed, tavern, or company: _ 
Who are culpable either of the act, or of the "Ee 3 and who 


were preſent, either men or women, and of what age ſoever they 


be, if they can ſpeak, or have any diſcretion: _ 
And how many ſoever be found culpable, they ſhall he taken and 


delivered to the ſheriff, and ſhall be committed to the gaol : 
And ſuch as be found, and be not culpable, ſhall be attached un 


til the coming of the judges of aſſize. 
11. And, by the ſame ſtatute, if it fortune any 


e ſuch man ſlain, which is found in the fields, or ia 
22 4 the woods, firſt it is to be enquired, whether he 
| fields 3 hy . were lain i in the ſame place or not: | 


And if he were brought ond laid there, they ſhould do ſo muck 
as they can to follow their ſteps that brought the body thither, whe⸗ 
ther he were brought upon a horſe, or in a cart. 


It 


It 


quire how much Jand he hath, and what it is worth yearly, and fur- 


C-O RO 'N FE XK 


It ſhall alſo be enquired, if the dead Serta were known, or eiſe 
a ſtranger, and where he lay the night before. 
12. Alſo, by the ſame ſtatute, all wounds Wiaunds. 


ozght to be viewed, the length, breadth, and 


decpneſs ; and with what weapons; and in what part of the body 
the wound or huit is; and how many be culpable ; and how many 
wounds there be; and who gave the wound. | 

13. And they muſt hear evidence on all hands, "Defendant s 
if it be offered to them, and that upon oath, be- evidence. 
cauſe it is not ſo much an accuſation or an indi- 

ment, as an inquiſition or inqueſt of office. 2 H. H. 157. 

14. And by the aforeſaid ſtatute, if any be | 
found culpable of the murder, the coroner ſhall To enmire of 
immediately go to his houſe, and ſhall enquire the murdercr's = 
what goods he hath, and what corn he hath in his /ands and goods. 
graunge 3 and if he bea freeman, they ſhall “ en- 14434 


ther, what corn he hath upon the ground; and likewiſe of his free- 
hold, how much it is worth yearly, over and above the ſervice due 
to the lord of the fee; and the lands ſhall remain in the king $ 
hands, until the lords of the fee have made fine for it : 
And when they have thus enquired upon every thing, they ſhall 
cauſe all 'the land, corn, and goods to be valued, in Ike man- 
ner as if they ſhould be fold immediately; and thereupon they ſhall. 
be delivered to the whole townſhip, which ſhall be anſwerable before 
the judges for all. 
15. In like manner, by the ſaid ſtatute, it is to Pirfons 
be enquired of them that be drowned, or ſuddenly drowned or 
dad, whether they were ſo drowned, or flain, or ſuddenly | 
frangled by the ſign of a cord tied freight about dead. 
heir "necks. or about any of their members, or up- 
on any other hurt found upon their bodies. And if they were not 
lain, then ought the coroner to attach the finders, and all other in 
the company. 
16. He ſhall alſo enquire, whether the per- FH#Hlight. 
ſons found guilty, fled ; for which flight they for- TE 
jeit goods and chattels. 2 Haw. 48, 53. | 
And it hath been formerly held, that if a perſon were ſlain, and 
upon the coroner's inqueſt on view of the body, it were found that 
ſuch a perſon fled, tho? the ſaid perſon were afterwards acquitted 
both of the felony and flight, yet he forfeited his goods; for the 
coroner's inqueſt is ſo ſolemn, that it is not traverſable; alſo when 
the goods are once lawfully veſted in the king, by that inqueſt, the 
property of them cannot be diveſted. But this opinion ſeemeth 
harm and unreaſonable, that a man ſhall be liable to forfeit all his 
goods, which may perhaps be all that he is worth, by an inqueſt 
taken in his abſence, without either hearing him, or giving himan 
opportunity of defending himſelf. 1 Bac. Abr, Coron. D. 2 Haro. 
1 Alſo. - 
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Alſo it is ſtrongly holden in ſome books, that an inqueſt of ſelf 
murder, found before a coroner, cannot be traverſed : but the con- 
Lrary opinion being alſo holden by books of s great authority, and 
ſeeming alſo to be more agreeable to the general tenor of the law in 
other caſes, it ſeems to be the better opinion, that ſuch inqueſt, by 
== being removed into the king's bench by certiorari, may be there 
8 traverſed by the executor or adminiſtrator of the perſon deceaſed; 
or, in caſe the coroner's inqueſt find him to have been a lunatick, 


by the king or the lord of the manor. 1 Bac. Abr. Coron. D. 2 


| Haw. 54. | PO | | 

1 17. And if any perſon be ſlain or murdered in 

r e the day time, and the murderer eſcape untaken, 

amerced for an the townthip ſhall be amerced. 3 H. J. c. 1. 
eſcape. | 

435 Deodandr. 118. Concerning horſes, boats, carts, and the 


like, whereby any are flain, which properly are 
called deodands, they allo ſhall be valued, and delivered unto the 
towns as before. 4 Ed. I. ft. 2. 5 p 
19. All which things muſt be enrolled in the 


Coroner s rolls of the coroner. 4 Ed. 1. ſt. 2. 
rolls, RE 
Sheriff's 20. And the ſheriffs ſhall have counter rolls 
rally: with the coroner, of things belonging to their of- 
OECD EE EH 5 
Adjourning 21. But it is not neceſſary that the inquiſition be 
after view. taken in the very ſame place where the body was 


viewed; but they may adjourn to a place more 
convenient. 2 Haw. 48. 3 3 
8 22. Immediately upon theſe things being en— 
Burial. quired, the bodies of ſuch perſons being dead, of 
| ſlain, ſhall be buried. 4 Ed. 1. ſt. 2. ES, 

1 | 23. By the 1 & 2 P. & M. e. 13. f. 5. Every 
Certiſhing ta coroner, upon any inquiſition before him found, 
the afſizes. whereby any perſon ſhall be indicted for murder or 
manſlaughter or as acceſſary before the offence 
committed, ſhell put in writing the effect of the evidence given to 

the jury before him, being material; and ſhall bind over the wit- 
neſſes to the next general gaol delivery to give evidence; and ſhall 
certify the evidence, the recognizance, and the inquiſition or in- 
dictment before him taken and found, at or before the trial, on 

pain of being fined by the court. 
By the expreſs words of which ſtatute, he may enquire of acceſſa 


fac. 2 Haw. 48. 


4 8 5 Per ſons dying perſons who die in piiſon ; that it may be known, 
. in gaol. whether they died by violence, or any unreaſona- 
ble hardihigs : for it a priſoner, by the dureſs 5 
g | 8 5 „ | the 


ries before the fact; but he cannot enquire of acceſlaries after ile 


24. He ought alſo to enquire of the death of al 


CORONER 


elf the gaoler, comes to an untimely death, it is murder in the gaoler, 
n- and the law implies malice in reſpect of the cruelty. 3 Inſt. 52, 
nd I, 5 5 

in i and this inqueſt upon priſoners ought to conſiſt of a party jury, 
by that is, lx of the priſoners (if ſo many there be), and fix of the 
ere next vill or parifh, not priſoners. Unmnfreville's Corn. 212. 

d; 235. If the inquiſition ſhall be quaſhed in the : 

ck, court of king's bench, the coroner by leave of the Inquiſition 


2 court may take up the body again, and take a new quaſhed. 
| inquiſit ion. E. 5 G. A. and Saunders. Str. 167. 
in NM. 9 G. Caſe of the coroner of Wenlock. Str. 533. 
en, And if a coroner appear to have been corrupt in taking an in- 
WM queſt, it ſeems that a melius inquirendum ſhall go to ſpecial commiſ- 
foners, who ſhall proceed not on view, but upon teſtimony ; and 
the the coroner ſhall have nothing to do with ſuch inqueſt : but where 
are the inqueſt is quaſhed for want of form only, he ſhall take a ne: 
the one in like manner, as if he had taken none before. 1 B. Abr. 


Coron. D. 
the | 
* IV. Lis power and duly in other matters. „436 
olls | Og | e 
5 1. He ought to inquire of treaſure that is found; Treaſure 
\ be vo were the finders, and likewiſe who is ſuſpect- trove. 
was ed thereof; and that may well be perccived, where e 
ore ene ſiveth riotouſly, haunting taverns, and hath done fo of long 
| time: hereupon he may be attached for this ſuſpicion, by four, or 
Dy ix, or more pledges, if he may be found. 4 Hd. 1. it. 2. | 
4 2. Beſides his judicial place, he hath alſo an au- 5 
thority miniſterial as a ſheriif; namely, when Executing 
erf there is juſt exception taken to the ſheriff, judicial proceſs. | 
ad. procels hall be awarded to the coroner, for the ex- „ 
5 ecution of the king's writs: and in ſome ſpecial caſes, the king's 
3 original writ ſhall be immediately directed to him. 4 Inſt. 271. 
7 3. He is bound to be preſent in the coun y 
Wit- court, to pronounce judgment of outlawry upon Outlatury. 
mal the exigent, after quinto eæccius, at the fifth court, 1 Ng 
_ if the defendant doth not appear. Mood, b. 4. Cc. 1. 
on 4. He had anciently alſo a power in certain a- Appeals, ab- 
peals, as of rape, and maim; and allo in caſes of jx-atron. | 

fa abjuration for felony or other offences; which are 

the now out of uſe. RD | 5 
all 
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F. His fees. 


Fee of 135 4d. I. By the ſtatute of 3 H. J. c. 1. The corone“ fs 
mall have for his fee, upon every inquiſition taken 
upon the view of the body ſlain, 13s 4d of the goods and chatte) ot 
of him that is the ſlayer and murderer, if he have any goods; and 4. 
if not, he ſhail have for his ſaid fee, of ſuch amerciaments as ſhal put » 
fortune any townſhip to he amerced for eſcape of ſuch murderer. 
| : 28. Moreover, by the 25 G. 2. c. 29. For every 
F-e of 20s, inquiſition (not taken upon view of a body dyinz 
en? alſo 9d a in gao!) he fhall have 20s, and alſo gd for ever 
mile. | mile he ſhall be compelled to travel from his uſual 
„ place of abode to take fuch inquiſition; to be pai 
by order of the juſtices in ſeſſions, out of the county rates; for 
which order no fee ſhall be paid. ſ. 1. | 5 
And for every inquiſition taken on view of a body dying in pn. We 
ſon, he ſhall be paid ſo much, not exceeding 208, as the juſtices in 
ſeſſions ſhall allow: to be paid in like manner. ſ. 2. 
hut no coroner of the king's houſhold, and of the verge of the 
king's palaces ; nor any coroner of the admiralty ; * nor of the coun- 
ty palatine of Durham ; nor of the city of London and borough of 
Southwark 3 nor any franchiſes belonging to the ſaid city; nor of 
any city, town, or franchiſe, not contributing to the county rates, 
or within which ſuch rates have not been uſually aſſeſſed, ſhall be in- 
titled to any benefit by this act; but they ſhall have ſuch fees and 
ſalaries as they were allowed before this act, or as ſhall be alloy 
ed by the perſons by whom they have been appointed. ſ. 5. 
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I. His puniſhment for not doing ſus duty. 


Ye 


know 
matt 


His punifh- 1. Coroners concealing felonies, or not doing 

went for negl:f1 their duty through favour to the miſdoers, ſhall bc 

| ef duty, imprisoned a year, and fined at the king's plea 
ſure; 3 Ed. f. e. 9. : 


2. And by the 3 H. J. c. 1. If any coroner be remiſs, and make 4 
not inquiſitions upon the view of the body dead, and certify the WW: 
ſame to the gaol delivery, he ſhall forfeit to the king an hundre 9 
( . 


3. And by the 25 G. 2. c. 29. If any coroner, not appointed 
by an annual election or nomination, or whole office is not anne“ 
ed to any other office, ſhall be convicted of extortion for taking 
moge than his lawful fees, or of wilful neglect of his duty, ® 

5 | e midemeandſ 


CORONER 


niſJemeanor in his office; the court before whom he ſhall be con 
raed may adjudge him to be removed from his office; and there- 
non, if he ſhall have been eleQed by the freeholders, a writ thail 
ſue for the amoving him, and the cleQing another in his ſtead; and 
fhe hath been appointed by the lord of any liberty or franchiſe, 
or in any other manner than by the ſreeholders, the perſon intitled 


aforeſaid, in the ſaid county, on the == — day of — en and 
there to enquire of, do, and execute all ſuch things as on his majeſiy's behalf ſhall 
be lawfully given them in charge, touching the death of A. D. And be you then 
there to certify awhat you ſhall have done in the premiſſes, and further to dv and 
recute what in behalf of our ſaid lord the king ſhall be then and there enjoined 
ju, Given under my hand and feal the = — day of —— 


ates, 
e in- 
; and 
low- 


ner. nomination ſhall, on notice of ſuch judgment of amoval, nomi- 41 
__ "ate another perſon in his ſtead. ſ. 6. Cu 1 
. 4. And he ought to execute his office in perſon and not by de- 1 
and uty 3 for he is a judicial officer. Mood, b. 4. c. 1. Otherwiſe it 10 
a ſeemeth that he ſhall incur the aforeſaid penalties, for remiſſneſs or | 
10 1 neglect of duty. | 85 [| 
ying 1 
very | | p 14 
uſual The coroner's precept to ſummon a jury. [ 
paid 41 
3 for = 1 11 
„„ Jo the conſtable f in the ſaid | 
pt. Weſtmorland. county. 5 „5 1” 
es In | 
F the HESE are in the name of our ſovereign lord the king, to require you, im- 1 
dun- mediately upon fight hereof, to ſummon and warn 24 good and lawful men 1 
zh of / the four next townſhips to — in the ſaid county, to be and appear be- A 1 
or ane A. C. * gentleman, one of the coroners of the county aforeſuid, at 38 {1 
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The juror's oath on the coroner's inqueſt. 


"OU fall diligently enquire, and true preſentment make, on the behalf of ou, 


oine a 
1 Ke ſevereign lord the king, how and in what manner A. D. (or, a perſon un- 
lea inn, as the Caſe is) here lying dead, came to his death; and of fuch other 


Juur evidence: So help you God. OI: | 5 5 
After the foreman is ſworn, the reſt may be ſworn, three or four to- 
ether, as follows : | RE: | | | . 
Such oath as A. F. the foreman f this inqueſt hath for his part taken, you _ 
1 every of all well and truly obiſerœe and keep on your parts reſfectia ey - 

elt you God. N 1 5 8 


alters relating to the ſame as /hall be lawfully required of you, according te 
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_wohole truth, and nothing but the truth : So help you God. 


Weſtmorland. AS inquifition indented, taken at 


of the body of A. D. then and there lying dead, upon the oaths of A. B. C.) 
F. F. Cc. good and lawful men of ———— aforeſaid, and of three other 
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firſt hour in the night of the ſame day, with force and arms at — 


Peace of God, and of the faid lord the king, feloniouſiy, voluntarily, and of hi 


_ the ſaid A. D. then and there widlently, feloniotſiy, voluntarily, and of tus m 


breadth of half an inch, and of the depih of three inches, of which ſaid mitt 


CORONER. 
Witneſſes oath. 


ff Hs evidence which you Shall give to this inqueſt, on the behalf of our jy 
reign lord the king, touching the death of A. D. hall be the truth, the 


Inquiſition of murder. 


in the county if 

aforeſaid, the day of | 
in the . — year of the reign of before me A. C. gentlenu, 
one of the coroners of our lord the king, for the county aforeſaid, upon the tin 


the next towns, to wit, K. L. and M. in the ſaid county, who being ſworn an 
charged to enquire on the part of our faid lord the king, when, where, how, a 
after what manner, the ſaid A. D. came to his death, do ſay, upon their oat 
that one A. M. late of ————— aforeſaid, gentleman, not having God beſn 
his eyes, but being moved and * ſeduced by the inſtigation of the devil, mh 

| day of — in the year of —— aforeſaid, at il 


the county aforeſaid, in and upon the aforeſaid A. D. then and there bein in th 


malice forethought, made an afſault : And that the aforeſaid A. M. then a 
there with a certain ſeuord made of iron and ſteel, of the value of 5s, whichi 
the ſaid A. M. then and there held in his right hand, the aforeſaid A. D. 
and upon the left part of the belly of the ſaid A. D. a little above the ni 


tice forethought, ſiruck and pierced, and gave to the ſaid A. D. then and Yen 
with the ſavord aforejaid, in and upon the aforeſaid left part of the belly of il 
ſaid A. D. a lutle above the navel of the ſuid A. D. one mortal wound of 1 


wound the aforeſaid A. D. then and there inſiantly died; and ſo the ſaid A.M 
then and there felonioufly killed and murdered the jaid A. D. againft the peace) 
our ſaid lord the king, his crown and dignity. e 

And the ſaid jurors further ſay, upon their oath aforeſaid, that A. A. of 
yeoman, and B. A. of — — yeoman, were feloniouſly preſent with dra 
werde, at the time of the felony and murder aforeſaid, in form aforeſaid un 
mitted, that is to ſay, on the ſaid day of — — in the — 
year aforeſaid, at — aforeſaid, in the county aforeſaid, at the fi h 
in the night of the ſame day, then and there comforting, abetting, and du 
the ſaid A. M 19 do and commit the felony and murder aforeſaid in manner at 
faid, againſt the peace of gur ſaid lord the hing, his crawn and dignity. 

And morcover, tlie jurors aforeſaid, upon their oath aforeſaid, do ſay, 10 
the aid A. IVI. A. A. un B A. tad not, nor any of theni had, my 08 


| hat 
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have er hath any goods or chattels, lands or tene mente, within the county afore- 
ſaid, or elſewhere, to the knowledge of the ſaid jurors. [Or, and i jurors 
aforeſaid, upon their oath aforejaid, do jay, that the ſaid A. B. at thet me of the 


dung and committing of the felony and murder aforeJaid, had goods and chattels, 


contained in the inventory to this inquifition annexed, wh.ch remain in the cuſtody 
„ ; g . 

In witneſs whereof, as well the aforeſaid coroner, as the jurors aforeſaid, 
have to this inquifition put their ſeals, on the day and year, and at the place fir 


above mentioned. | 
A. B. 
G-D. 


A. C. coroner. 5 | 
SY E. F. He. jurors. 


An inquiſition where one hangs himſelf. 


[ aboye to not having God before his eyes, but be- 
ing ſeduced and moved by the inſtigation of the devil, at aforeſaid, in a 
certain. wood at aforeſaid, landing and being, the ſaid A. D. being then 


and there alone, with a certain hempen cord of the value of zd, which he then 
and there had and held in his hands, and one end thereof then and there put about 


his neck, and the other end thereof tied about a bough of a certain oah tree, him- 
ſelf then and there, with the cord aforeſaid, voluntarily and feloniouſſy, and of his 
malice forethought, hanged and ſuffocated , and ſo the jurors aforeſaid, upon thei! 


C UM UI £E , 
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oath aforeſaid ſay, that the ſaid A. D. then and there in manner and form afure- 


ſaid, as a felon of himſelf, feloniouſly, voluntarily, and of his malice fore- 
thought, himſelf killed, firangled, and murdered, againſt the peace, &c. 
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An inquiſition where one drowns himſelf. 
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— a — aforeſaid, in the county aforeſaid, then and there [Will 
being alone, in a common river there, called ——— himſelf voluntarily and felo- e 


niouſly drowned : And ſo the jurors aforeſaid, upon their oath aforeſaid ſay, that : g! 1 
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id of th the aforeſaid A. D. in manner and form aforeſaid, then and there himſelf wolun- at ) id 
% fil and feloniouſly as a felon of himſelf killed and murdered ; againſt tlie peace f 6 Was 
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An inquiſition on one drowned by accident. = 
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— — that the ſaid A. D. en the — 4a, — — in the 
ear aforeſaid, gt the pariſh and in the county aforeſaid, going into the river 
there to bathe himſelf, it ſo happened, that accidentally, caſually, and by misfar- 
tune, he the ſaid A. D. was in the water of the ſaid river then and there juffa- 
cated and drowned ; of which ſaid ſuffocation and drowning he the ſaid A. D. 
then and there in/lantly died. And jo the jurors aforeſaid do ſay, thab the [aid 

D. in manner, and by the means aforeſaid, accidentally, caſually, and y 


. | 1 ö ; 
misfortune, came to his death, and not otherwiſe, In witnejs, &c. | 
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CORONER 


An inquiſition where one dies a natural death, 


. the ſaid A. D. on the — day of i in the 
year oforeſaid, at the pariſh and in the county aforeſaid, ts wit, ina 


certain flace called —— Was found dd; that he had no marks ef 
2441 violence appearing on his body, and died by * the viſitation of God, in a 
natural way, and not otherwiſe. In witneſs, &c. EI 


An inquiſition upon one who dies in gaol. 


2 Wh ſay upon their oath, that the aforeſaid A. D. on the 
day of the taking of this inquiſition, being a friſoner in the gaol at — 
in the county aforeſaid, then and there died of the viſitation of God, and 
then and there in manner and form aforeſaid came to his death, and net 

otherwiſe. In witneſs, e. OS 


An inquiſition on one nou compos mentis. 


— wh ſay upon their oath, that the aforeſaid A. D. on the 
day and year aforeſaid, and at the time of his death, to wit, from tht 
— day , — to the time of his death, and at the time 
of his death aforeſaid, was a lunatick, and a perſon of inſane mind; and 

that the ſaid A. D. being a lunatick and a perſon of inſane mind as afare- | 
faid, did en the — day of — come alone to a certain river, ¶ c 
called - 71 the ſaid county, and did then and there caſt himſelf into Ml tb 
_ the ſaid river, and drowned himfelf in the water of the ſaid river. Au A. 
fo the jurors afareſaid, upon their oath aforeſaid ſay, that the aforeſaid Ml U 
A. D. from the cauſe aforeſaid, in manner and form aforeſaid, came i WM ©. 
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his death, and not otherwiſe. In witn-ſs, &c. th 
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} An inquiſition on one for cutting his throat. A 
| 1 | — by the inſligation of the devil, at = — afcreſai, in 
| the county af, of efai „ in and ufon himſelf, then and there being in the 
bd | | feace of God and of the [arid lord the kin 7 feloniouſl , voluntarily, ond 
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ij of his malice farethaught, made an afſaill > And that the aforeſaid . D. Wl , 
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hen and there with a certain knife, of the value of one penny, which 
be the ſaid A. D. then and there held in bis right band, bimſelf upon bis 
throat then and there felontouſly, voluntarily, and of bis malice fore- 
thought did flrike, and gave to himſelf then and there with the knife 
aforeſaid, upon bis throat aforeſaid, one mortal wound of the breadtb 
„% fur inches, and the depth of one inch, of which ſaid mortal wound 
be WH jt: /aid A. D. at — aforeſaid in the county aforeſaid, languiſhed, 


a and languiſhing lived from the ſaid ——— day 6 — in the —— 

of ark a6 27 2 the "> of 225 that the ſaid A. D. 

L on the day . aforeſaid, in the year aforeſaid, 
4 aforeſaid, in the county aforeſaid, of that mortal wound * 442 
died. And fo the Jurors aforeſaid, &c. e 


For killing another in his own defence. 


— upon their oaths ſay, that A. K. late of — gentle- 
nan, af ———— ofcreſaid in the ſaid county, on the =———— day of 
— in the ——— year of . in the peace of God and of 
our ſaid lord the king then being, A. M. late of — in the county 
5-7 the hour o in the afternoon of the ſame day, 
did come, and upen him the ſaid A. K. then and there of bis malice fore- 
thought did make an afſault, and him the ſaid A. K. did then and there 
endeavour to beat and kill, by continuing the afſault aforeſaid, from the 
bouſe of one W. H. in —— aforeſaid to a certain place called —— 
in the county aforeſaid, and the ſaid A. K. ſeeing that the ſaid A. M. 
was ſo maliciouſly diſpoſed, to a certain wall in the ſaid place, called 
— did flee, and from thence for fear of death could not eſcape, 
and ſo the ſaid A. K. himſelf, in preſervation of bis life, againſt the 
ſad A. M. continued to defend, and in his own defence him the ſaid 
A. K. upon the right part of the breaſt of bim the ſaid A. M. with a 
certain ſword of the price of one ſhilling, which the ſaid A. K. then and 
there held in his right hand, did ſtrike, then and there giving to the ſaid 
A. M. one mortal wound, of the breadth of one inch, and of the depth of 
three inches, of which ſaid mortal wound the ſaid A. M. at —— 
aforeſaid in the county aforeſaid languiſbed, and languiſhing lived from 
the ſaid day of — to the | — , day of ——— from | 
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thence next enſuing, and the faid A. M. on the ſaid ———— day of 
. in the. ; . year aforeſaid 242 — — aforeſaid in the 
ſaid county, of that mortal wound died ; and fo the ſaid A. K. did then 
and there kill him the ſaid A. M. in his own defence. 
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An inquiſition where the murder is unknown. 


— the ſame as hafors: only fay, —— 2 that a certain 
Perſon unknown, &c. and add And the ſaid jurors upon their 
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Teſs than ten days, or until ſuch ſum, together with the expences 
attending the commitment, be firſt paid. ſ. 1. oi up 


And the juſtices in ſeſſions from time to time may lay down of of 
alter ſuch rules and regulations concerning coſts or charges to be th, 

allowed to any perſon by virtue of this act, as to them ſhall ſeem 4% 
juſt : which rules and regulations, having received the approbation fa 


pay, or give ſecurity for the ſame to the ſatisfaction of the juſtice ; 
the ſame ſhall be levied by diſtreſs (B): And if goods and chat- 


ſtatute, where the penalty ſhall amount to or exceed the ſum of 5], 


erction, out of the penalty, ſo that the ſaid deduction ſhall not ex- 
_ eced one fifth part of the penalty; and the remainder of the pe- 
nalty ſhall be paid to or divided among the perſon or perions who 
would have been intitled to the whole of the penalty, if this ad 


„ 8-T 8. 


oath aforeſaid further ſay, that the ſaid perſon unknown, after he hag 
eammitted the ſaid felony and murder in manner aforeſaid, did flee away 


againſi the peace, &c. 


{ 

O N. 

4. 

Y the 18 G. 3. c. 19. Whereas by the laws now in being, f 

B juſtices of the peace are not ſufficiently authoriſed, on com- k 
plaints that come before them out of ſeſſions, to award coſts againf k 
either the perſon complaining, or the perſon againſt whom the com- [ 
plaint is made; it is therefore enacted, that where any complaint tl 
ſhall be made before any juſtice or juſtices, and a warrant or ſum- b 
mons ſhall iſſue in conſequence thereof, it ſhall be lawful for ſuch tl 


juſtice, who ſhall have heard and determined the matter of the 
complaint, to award (A) ſuch coſts to be paid by either party, and 
in manner and form as to him ſhall ſcem meet, to the party injur- 
ed: And if the perſon ſo ordered by the juſtice ſhall not forthwith 


tels of ſuch perſon cannot be found (C), the juſtice ſhall commit 
him (D) to the houſe of correction for the place where ſuch perſon 
ſhall reſide, to be kept to hard labour not exceeding one month, nor 


Provided that upon the conviction of any perſon upon a penal 


the {aid coſts ſhall be deduQed by the juſtice, according to his di- 


had not been made. ſ. 2. 


and ſignature of one or more of the judges of affize, ſhall be bind: 
ing, and not otherwiſc, on all perſons whatſoever. ſ. 9. 


The 


8 een 
. Nn 
pad 5 4 h 0 
Ine following forms are inſerted in the aA itſclf. 11 if it 
A. Form of awarding coſts. 1 
County 8 JA. J. one of his majeſty's juſtices of the peace in and l 
borough for the — efereſaid, in purſuance of an aft made in Binh: 
of —— the eighteenth year of his majeſty king George the third, 11 Mt 
to wit. intituled, An act for * the payment of coſts to parties, & WE 
on complaints determined before juſtices of the peace out of ſeſſions; 444 Lift 
nes for the payment of the charges of conſtables in certain caſes; and 100 
Ns for the more effectual payment of charges to witneſſes and proſecu- Wi Rad 
inf} tors of any larceny or other felony ; on the complaint of — 5 13 "a 
_ ſhere ſtate the names of the parties and the offence generally, and 0 | | 
aint the date] againſt =———— for ———— which ſaid complaint was iel 
um⸗ leard and determined by me en the ———— day of Do awarg. $2 Rs 
ſuch the following coſts to be paid by ——- videlicet [here ſtate the bt | 
the coſts]. Given under my hand and ſeal this - day of 12 by 
and ihe year of our Lord. Ce „„ 
jur. e 
with | | £ 
* B. Form of warrant of diſtreſs and ſale. 
mit EE | | 8 5 | _— 
rſon Jo the conſtable of ——— and to all other his majeſ- 
nor to wit. ty's conitables in and for — — in — — atore* 
nces . „ 5 | OED 
2 Whereas I J. P. eſquire, on? of his majeſiy's juſtices of the peace in 
enal and for the — aforeſaid, in purſuance of an act made in the eigh- 
f 51, teenth gear of his majeſty King George the third, intituled, An act tor 
dif the payment of colts to parties, on complaints determined before 
ex- jultices of the peace out of ſeſſions; for the payment of the charges 
> pe- ot conſtables in certain caſes; and for the more effectual payment 
who of charges to witneſſes and proſecutors of any larceny or other fe- 
5 act lony, have awarded, on the — day of — — now lajt paſt, 
on the complaint of — againſt er — the following 


n Of ciffs to be paid by videlicet | here ſtate the ſum] : And whereas 
0 be the fai being ordered by me the faid juſtice te pay ſuch ſum as 

ſeem ereſaid, hath not paid dewn or given ſecurity for the ſame to the ſatis- 
tion faclion of me the ſaid juflice ; Theſe are therefore to command you, and 
ind: each and every of you, to leuy the ſaid ſum of = — by diſtreſs and 
ſale of be goods and chattel: of the ſaid and do hereby order and 

De ns _ dired 


r 
e 
6 — 12 
— o ng 2: N 7 
Deo int 7 nr 


| Jeal at 


 evarrant for that purpoſe dated ihe = 


ons; for the payment of the charges o 


| oned : And whereas it appears to me by the return of 


ly diſtreſs and ſule whereof the (aid ſum of 
| Rds warrant : Theſe are therefs 1 to ena > you the ſaid conflable of ——— 
to apprehend the faid —— and comwey the Ja 2 
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until the faid- 


CU EF $ 


direct the goods and chattels ſo to be diftrained to be fold and diſpoſed of «within 
| days, unleſs the ſaid ſum of for which ſuch diſtreſs all hs 
made, t together with the reaſonable charges of taking and keeping ſuch diftreſ,, 
all be ſooner paid; and you are hereby alſo commanded to certify unto me what 
you fall have done 9 v virtue ve of this my warrant. Given under my hand and 


= the = day of in the year of our Lord 


#445 C. Conſtable's return thereon, for want of diftreſs. 


do hereby certify N pb 
that I have made diligent ſearch 


a { — conſtable of A 
to wit. Pie of the peace of 


for, but do not kntw, nor can find any goods and chattels of =— 


by d:Rirefs and ſale whereof I may levy the ſum of 
day of — 


purſuant to hit 
. Given under my hand, this 


— day of 


in —. 


D. commitment thereupon to the houſe of corre. 


tion. 


— 1 To the conftable of - | - and alſo to the keeper of the 
to wit, { houſe of correction at 
Whereas in purſuance of an act made in the eighteenth year of his majeſly 
king George the third, intiluled, An act for the payment of coſts to par- 

ties, on complaints dorermined before 2 of the peace out of ſefſi- 
Conſtables in certain caſes ; and 


for the more effectual payment of Ea 3 to witneſſes and proſecutors 


of any larceny: or other felony, i] P. eſquire, one of his mafeſly's fi 
| tices of the peace in and for the faid = 
and fate, directed ta 


did iſſue my warrant of diſtreſ. 
0 - conſtable of the ſaid — 
-- of the 


of » ordering the ſaid conflable th lev y the ſum of 
£09ds and chattels of the ſaid in manner and form as 3 is meuli- 
conſtable of: 


————- dated the « day of ———— that he hath made dil gent 
ſearc h, but doth not know of nor can find am goods and chattels of the ſaid —— 
may be levied purſuant to the 


to the ſaid houſe of 
correction at and ta deliver the faid "there 10 the faid heeper 
of the ſaid houſe of correction: And thele are alſs to command you lſie faid heefer 
of the [aid houſe of correction, to recere the 2 774 into the laid lnuſe of 
ccrredion, aud there ty keep to hard labour for the 7 ——— fr om the date 
fr eof, or until ſuch ſum of logether with the expences attending the 
commitment of tie ſaid ta the {aid houſe of correction, be fi irft paid, 


be ee ee, hy due courſe of law. Given under m 
and and ſeul 4 the 


day of ——. 


The 
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The coſts and charges of proſecutors and witneſſes in caſes f 
in Wl jony are treated of under the title FELONY, 5 
be T. 27 G. 3. A. and Sharpleſs. Palmer ſhewed cauſe againſt a * 440 
10 cole which had been obtained by (Czarrow to diſcharge the defendant 
. out of cuſtody as to an attachment for nonpayment of coſts, the 
„erm of impriſonment tor his offence being expired. The circum 
ſtances were, that the proſecutor, Mr. Pembroke, being a juſtice of 
the peace, had indicted the defendant, who was the keeper of the 
gaol at St. Albans, for ſuffering a priſoner to eſcape, who had been 
committed by him (the proſecutor) tor felony ; upon which indiQtment 
the defendant had been convicted. He contended that the proſe- 
ſecutor was int itled to his coſts under 5 & 6 W. & NI. c. 11. f. 3. 
as being a public officer proſecuting tor the benefit of the public. 
And he cited R. v. Smith, where Lord Mansfield ſaid, that it was 
enough if the proſecutor was proved to be a civil officer in order to 
entitle him to coſts. _ | | EN 
Garrow, in ſupport of the rule, ſaid, that the proſecutor had not 
proſecuted ex officio, and therefore did not come within the rule. 
That as a magiſtrate he had done his duty when he had committed 
the felon, and there his juriſdiction had ceaſed. As for the offence 
of letting him eſcape, it was no more the duty of the proſecutor 
than of any other individual to indict the defendant for it. R. v. 
Ingleton: 1 Will. 139. F FS 
ASHHURST, J. — On looking into this ad of parliament, 
appears to me that the defendant ought not to be charged with the 
coſts. This 1s not one of thoſe inſtances mentioned in the third 
ſection of the act, which only extends to thoſe officers who proſe- 
cute or preſent ex officio, or where the proſecution 1s carried on by 
the party grieved. If a juſtice of the peace were to preſent a road, 
and that preſentment were afterwards turned into an indictment, 
there the juſtice would be entitled to coſts; or if a juſtice were to in- 
dict a conſtable or other inferior officer for diſobeying his order, in 
ſuch caſe alſo he would be entitled to his coſts. But this is not a 
proſecution carried on by the proſecutor as a magiſtrate ; for any 
other perſon might have indicted the defendant : The offence in 
this caſe was ſuch as concerned the general juſtice of the realm. _ 
BULLER, ].—— From a review of all the caſes in a MS. note- 
book, it appears that the proſecutor is not entitled to his coſts. 'Vhis 
book does not indeed include a caſe from Baſing/!ske which came 
before this court a few years ago; but there | underſtand that the 
proſecution was carried on by the clerk of the peace, whoſe duty it 
Vas to draw up all preſentments of conſtables in the form of“ indict- * 4.47 
men's; and it was there determined that the proſecutor was enti— 
tled to coſts. But here I cannot ſay that it was the duty of the pro- 
ſecutor as a juſtice of the peace to proſecute this defendant. The 
ae originally came heforc him in the character of a magiſtrate on 
the complaint of ſome other perſon; and if the juſtice choſe to take, 
ine proſecution out of private hands, and to conduct it himſelf, he 
5 e 55 cannot 
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cannot be ſaid to proſecute as a magiſtrate, but like any other indi- 
vidual. The court has always conſtrued this act of parliament ag 
ſtrictly as poſſible. There was one cauſe indeed on this ſtatute, 
the law of which I doubt, where it was held that a perſon who waz 
Injured, and was really the proſecutrix, was not entitled to coſts, 
becauſe her name did not appear on the back of the indictment, 


though it was well known ſhe was the real proſecutrix (a): but! 


believe that caſe has been ſince over-ruled. Ano- 
(a) Rex v. ther caſe afterwards came before this court, where 
 Goter, M. 16 the queſtion was, whether the proſecutor was in- 
G. 3. the pre- titled to the coſts of a trial at bar, and it was de. 


fecutrix was termined that he was not, becauſe the ſtatute only 
Lady Cowper, extended to {mall offences (5). Theſe cafes ſhey 
who indicted that the court has always put a ſtrict conſtruction 


tbe defendant for on this act of parliament. | 
a public nuiſance. . „„ | 

(5) This ap Rule abſolute.— Durnf. and Eaꝗſt. 2 v. 47. 
pears from M S8. | . . 77 
notes of Sir Simon Harcourt, when be was maſter of the Crown offich 
and which was the ſame book that Mr. Fuſtice Buller referred to. 


COTTAGES. 


5 OT TAGE (Sax. Cote) is a little houſe for habitation, with» 

out any land belonging to it. By the 31 El. c. 7. cottage: 
were prohibited to be erected without laying at leaſt four acres d 
land to the ſame, and divers other reſtrictions were thereby enjoin- 
ed ; but the ſame was repealed by the 15 G. 3. c. 32. ſetting forth, 
that the ſaid ſtatute of 31 El. had laid the induſtrious poor unde! 
great difficulties to procure habitations, and tended very much to 
leſſen population, and in divers other reſpects was inconvenient tte 
the labouring part of the nation in general. : 


COUNTY COURT. 
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County. I, NCIENTLY, the comttes, counts, Of fs" 
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"COUNTY COURT. 


and afterwards the vicecomites or aer if. And the county foemith : 

to be nothing elſe but the diſtrict of the comes or count. Shire is % 8 
2 Saxon word, from Scyron, to ſhare or divide, for that the ſhires 44 
and counties are divided by certain metes and bounds from each 

other. And the fberif}, in Saxon ſcyr-ger-fa, is the reve, grave, or 
governor of the ſhire ; wherein he hath great power, being therein 

the chief officer under the king. 

2. The ſheriff holdeth in his county two courts; 
the torn and the county courts The torn is the 
king's court of record for criminal cauſes, and for redrefling of 
common grievances within the county; the county court is not a 
court of record, but only a court baron, for civil cauſes, and 
this is the court of the ſheriff himſelf. 

By the 2 & 3 Ed. 6. c. 25. No county When to be 
court ſhall be longer deferred than one month holden, 
from court to court, ſo that the county court ſhall | 
be kept every month, and not otherwiſe. 

And this is to be accounted 28 days to the month, and not ac- 
cording to the month of the calendar. 2 Inſt. 71. 
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County cour . 


It may be kept at any place within the county, I "wy to by 
unleſs reſtrained by ſtatute. Mood, b. 4. c. 1. kept. 

5. The ſuitors, that 1s, the treeholders, are the 
judges in this court; except that in re. diſſeiſin, Hans for the 
by the ſtatute of Merton, the ſheriff is judge. And ſheriff is judge. 


by the ſtatutes concerning parliamentary elections, 
he is judge at the election of knights; for he muſt make a true re- 
turn at his peril, Barl. County Court. 

6. This court ſhall hold pleas bet wixt party and 


Of what um 
party, where the debt or damage is under 40s. 


this court hath 


4 Inſt, 266. COON LANCE. 
But in a replævin, the ſum may be above 4035. 4 Inft. 266. 
7. Alſo it hath not cognizance of treſpaſs vi et Of aubad ; 
arms, becauſe a fine is there! due to the king, what of- 


' fences this court 
Bath co o Eance. 


= Plain? e. 
7458 6F 5 


which | it cannot —_— 4 Inſt. 255. 


8. And by the 11 H. „ Ne plaint Mall 
be entered in the e court, but where the ene ! 
plaintiff or his attorney is preſent; and the plain- canta 


tif ſpall find pledges to purſue his plaint; and he | 
" 0 have hut one plaint for one tre. pass or CORINNE n dain ot 
„half to the king, and half ro the 2 tor. And one juſtice 
= examine the ſheriff or other officer maning * lt; and ſhall, 
within a quarter of. A year, ccrtiiy the examination. into the exche- 
quer. | | | | 
But as to the; pledges above mentioned, they are now diſuſed in 
this court; ang were tormerly uled only id cates where the plains 
at liver Om Ot the Ct 91% Crean. Ii. . County Cl 
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and diſtreſs. 


COUNTY COURT. 


9. But by virtue of a writ of icies, the court 

Writ of juſt 1— may Wk plea of treſpaſs vi & armis, and of any 

cies. ſum, or of all actions perſonal above 405. by 

; this writ is in the nature of a commiſhon to the 

ſheriff, for the ſake of diſpatch, to do the fame Juſtice in his county 
court, as might otherwiſe be had in the courts at Maſtminſter. 4 


Inſt. 266. 


Whe ſhall act 13 10. By the 12 G. 1 13. ſ. 7. If any WY 


al! commence or defend any ation, or fue or 
any writ, procets, or ſummons, or carry on any 
| proceedings 1 in the county curt, who ſhall not he 
admitted attorney, or ſolicitor according to the act of 2 G. 2. C. 25 
he ſhall forteit 201 with coſts, to him who ſhall ſuc in any court of 
record. 


Os attorney in 
this Court. 


11. The plaintiff in this court firſt takes out a 

Summons. ſummons, returnable at the next county court ; 
and if the defendant do not appear, an attach- 

ment or diflringas i is to be made out: but if the defendant appears, 
the plaintifF is to file his declaration, ſhewing his caute of action, 
or matter of complaint, in what manner the agion accru.d, a 


What time and place the wrong was done, and the damage he hath 


fuſtained. Greenw. 11. Keod. County C. 
12. If the defendant doth appear, and the next 
Deen court aſter gives a rule to declare, and the plain- 
| tiff doth not file his declaration within the time, 


he may be nonſuited. id. 


13. When the plaint! fr hath declared, he mull 
Continuance. continue his ſuit from court day to court day, other- 
wiſe the defendant may take advantage ot it; 


and this 1s called a continuance, being an een of the lit 


from time to time, to keep it on foot. 74. 
14. The rule, or die datus, is when farther day 
Dies dalur. is given to the plaintiff to declare, or to the de- 
fendant to plead; and the time given 1s uſually 


to thi next court day, but upon occifion may be enlarged. % 


| 15. The next court after bling the declaration, 
Anſwer. and imparlance given, the defendant is to vut in 
his anſwer or plea, and if the plaintiff join iſlue, 


they may proceed to trial the next court day, if they proceed not 
farther by replication, rejoinder, lurrejoinder, and the like, id. 


16. But if freehsld is pleaded by the defendant, 

Elea of free- this cout can proceed no further, tor freehold thall 
bold. | never be tried without writ ; therefore the caule 
muſt be removed; as when a defendant avowet\ 

for fps feaſant, and the acid mono by reaſon of common 


of paſture. Mood, b. 4. c. 1. 


17. Where a verdidt is given for the olaintif, 
Fudgment and judgment entered thereupon, a fieri rie 


my be awarded againſt the defendant's pooch 
Wich 


plain 


ſame 


3 


Parat; 
ander 


COUNTY COURT. 


ahich may be taken by * virtue thereof, and appraiſed and ſold, * 450 
to ſatisfy the plaintiff ; but if the defendant hath no goods whereupon 


to levy, the plaintiff remains without remedy in this court, for it 


being no court of record, no capras lies there; but an action may 
be brought at common law upon the judgment entered. Greenw. 


22. Read. County C. es 
18. Cauſes are removed out of this court, by a Nemo dal by 
writ of recordare, which iſſues out of the chan- xecordare. 

cery, directed to the ſheriff, commanding him to 


{end the plaint that is before him in his county court (without writ 
of juflicies) into the court of king's bench, or common pleas, to the 


end the cauſe may be there determined. And the ſheriff is hereupon 


to ſummon the other party to be in that court, (into which the 
plaint is to he ſent) at a day certain. And of all this he is to make 


certificate under his own ſeal, and the ſeals of four ſuitors of the 


fame court. Read, County C. 5 

19. Cauſes are allo removed by pone, which Removal by 
differs in nothing from a recerdare, but that it one. 
removes ſuch ſuits as are before the ſheriff by writ 
of juſtices, and a recordare is to remove the ſuit that is by plaint 
% ͤ K %%ͤ one. 1 0 

10. And altho' the plea be diſcontinued in the 
county, yet the plaintiff or defendant may remove diſcontinuence. 
the plaint into the common pleas or king's bench, 55 
and it ſhall be good, and he ſhall declare upon the ſame. id. 

21. In this court, after the gurmto exadus, the 


coroner gives judgment of outlawry. 4 Inſt. 265. „ Outlenry 
22. Out of the county court 1s derived the e 


hundred court, for the eaſe of the ſubject; and it Hundred 
hath like juriſdiction as the county court, and may court. 
be held every three weeks. 2 Inſt. 71. 


County hall. | See Shire hall. 
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2 & HE feveral rates hereafter following, in Several rate: 
| order to avoid the inconveniencies of ſe- Zhrown inte 
parate collections, ſhall for the future be levied one general 
ind raiſed by one general county rate cunty rate. 
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C. 19. 


RN 


That is to ſay, 2 8 „ 
(1) For repairing county bridges, and highways thereto adjoin- 
ing, and ſalaries for the ſurveyors of bridges; as directed by the 


22 H. 3. c. 5. and 1 An, |; 1. c. 18. 


(2) For building and repairing county gaols; by 11 & 12 W. 
(3) For repairing ſhire halls; by the 9 G. 3. c. 20. 

(4) For the maſter of the houſe of correction his ſalary, and re. 

lieving the weak and fick in his cuſtody ; by the J J. c. 4. 
(5) For relief of the prifoners in the king's bench and marſpalſea 

priſons ; and of poor hoſpitals in the county, and of thoſe that ſhall 

ſuſtain loſſes by fire, water, the ſea, or other caſualties, and other 


_ Charitable purpoſes for relief of the poor, as the juſtices in ſeſſions 


8. + DI 


for fitting up and furniſhing the jame, and employing the perſon: 


46) Charges of the ſoldiers carriages, over and above the off- 


hall think fit; by the 43 El. c. 2. ſ. 15. 5 
(6) For relief of priſoners in the county gaol; by the 14 E. 


(7) For the preſervation of the health of priſoners; by the 14 
* | | 
(8) For the chaplain's ſalary of the county gaol ; by the 13 G.z 
(9) For ſetting priſoners on work; by the 19 C. 2. c. 4. 
(10) The treaturer's ſalary ; by the 12 G. 2. c. 29. | 
(11) Salary of perions making returns of the prices of corn; bj 


the 10 . 3. e. 29% | 


(12) Charges attending the removal of any of the ſaid general 
county rates by certiorari; by the 12 G. 2. c. 29. 8 

(13) Money for purchafing lands at the ends of county bridges; 
„2... 0 | | 

(14) Charges of building or repairing houſes of correction, and 


ſent thither 3 by the 17 G. 2. e. 5. l. 33. Og 
(15) Charges of apprehending, conveying, and maintaining 

rognes and vagabonds ; by the 17 G. 2. c. 5. 

gers pay for the ſame, by the ſeveral yearly acts againſt mutiny ant 

deſertion, and by the militia act of the 2 G. 3. c. 20. A 
(17) The coroner's fee of gd a mile for travelling to take an i. 


qguiſition, and 20s jor taking it; by the 25 G. 2. c. 29. 


(18) Charges of carrying perſons to the gaol, or houſe of cor 


rection; by the 27 G. 2. c. 3. 


(19) The gaoler's fees for perſons acquitted of felony, or dil 
eharged by proclamation ; by the 14 G. 3. c. 20. 
(20) Charges of proſccuting and convicting felons ; by the 23 


<Gc f- 6- 36.27 G. 2. c. 3. 14 G. 3. C. 20. and 18 6.3 


„ | | | 
* (21) Charges of proſecnting and convicting perſons plundering 
ſhipwrecked goods; by the 26 G. 2. c. 19. 


(23) Chip 


COUNTY RATE. 14004 
N W916: F141; 
Me 
| (22) Charges of maintaining the militia men's families ; 3 by the 14104 
23) Charges of bringing inſolvent dehtors to the aſſizes, i in order | i) 1 
lber diſcharge, if themſelves are not able to pay; by the 3 1740 
W. 8. | inen 
„ ee . 144 
| (24) The charges of tranſporting felons, or 7 conveying them to P 1% 
the places of labour and confinement; by the 6 G. c. 23. & 19 G. | Wes NT 
fe- | | EHETER TY? 
(25) Charges of carrying pariſh an oprentices, bound to the few- WL 
ſervice, to the port to Which the maſtct belongeth; by the 2 & pl 1088 
3 An. c. 6. ane 


2. And that the ſame may be collected with as Seſſions to lay 
much eaſe, and as little expence as "offible, the the rote. | 
juſtices at their general or quarter ſeſſions, or the 
greater part of them, ſhall have power to make one general rate to 
anſwer all the purpoſes aforetaid. 12 G. 2. c. 29. f. 1. 

Which rate ſhall be aſſeſſed in ſuch proportions in every pariſh or 
place, as any of the rates by the faid fe weral former gelt have bern uſu- 


ally aſſeſſed. id. 
By which laſt words reference being edi to the former 4. as 


to the manner of Nepb ſio inR the rate, it is proper to infeit here 
how the caſe ſtands upon the ſaid former act, as to ſuch laving of 


"bo 

77 the aſſeſſments; and it is thus: 

ond (1) By the above mentioned act of the 22 Hl. 8. (in regard to 
bridges) the Juſtices were to rate every inhabitant within their | ju- 


riſdiction, in ſuch reaſonable ſum, as they ſhould think convenient. 


as And by the 1 An. ſt. 1. c. 18. Every town, pariſh, or place was ih 
a a K alſeſſed as they uſually had been aſſeſſed towards the 9 of } 3 
ridges. 1 
ſon (2) By the 14 El. c. 5. (for relief of priſoners) the juſtices were to if 'þ . 
in late every pariſh at ſuch ee ſums as they ſhall think conve= _ Win ns 
nient. | $1] 

(3) By the 44 El c. 2. (for h:/pita!s and the merſhalfea) the ſame N 

was to be rateably aſſeſſed upon every parim, ! „ 

(4) By the J J. c. 4. (for the myſter of the houſe of correction his: ET WE. 

falary) the ſame was to be rated, as tor hoſpitals and the marthalſea, i 

by the 43 El. c. 2. 1 
5) By the 19 C. 2. e. 4. (tor ſeting prifenrs G11 EY to be raiſ- | | 1 | 

ed as other county charges. l if 

(6) By the 11 & 12 W. c. 19. (for repairing gaols) to be affefſed OD 3 

by the juſtices in equal propentimtits on every hundred, ward, or 1 


other diviſion. 
(7) And for vagrants (by the 12 An. now repe ealec J the money 


was to be raiſed as for bridges and gaols. Len 117 
1 So that upon the whole here ſeems to be intended an equal, 18 '453 FF 
portionable rate, upon every diviſion- : EL 
5 . 8 H. 22 179 


— 
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N RATE. 


| Proportions „ H. 22 ©. 3. K. v. Inhabitants of ST. Pay} GC 
the ſeveral pa- vent Garden. This was an appeal apainſt the gene. 
rifhes cannot be ral county rate, made at the quarter ſeſſions for 
altered. | 


Mildleſex ; which rate was confirmed at the next 
general ſeſſions, and the following caſe ſtated. 
That the pariſh of St. Paul Covent Garden, in the county of Middle. 
ſex, was afleſſed 691 5s 7d, altho' the annual rents or value of the 
lands and tenements therein aſſeſſed to the poor's rate do not amount 
to 32, col; and that the pariſh of YA Mary: le- bone in the ſaid county 
was alciled to the ſame county rate 71 5s 10d only, altho' the annui 
rents, or value of the lands and tenements in that pariſh, charged 
wich the poor's rate, amounted to 140, oool, or thereabouts; where. 
fore the petitioners conceived the ſaid county rate to be unequal.— 
Upon hearing the appeal, it appeared to the court, that the allega- 
tions contained in the ſaid petition and appeal were true; but the 
court conceiving they were not authoriſed by 1: G. 2. or any other 
law, to vary the proportions of the county rate, as it hath continued 
in its preſent form ſince the year 1739, did therefore difmiſs the ſaid 
appeal. — After hearing counſel on both ſides, L. Mansfield aid, 
There is great hardſhip in this caſe ; but the point is ſettled by the 
authority in Parker's Reports 74, and we can give no relief. The di. 
viſions of the land-tax were {ettied in 1694. By the increaſe of the 
metropolis it happened, that a great quantity of the land in Meſimin- 
fer has ſince been built upon; but the act having laid the tax upon 
the diviſion, the diviſion is no further liable than before. In this 
caſe to be ſure the ſubject is different, Eut the reaſon is the ſame in 
both. By this act, county rates are to be collected in the ſame man- 
ner as rates have been u¹y collected in the ſeveral diſtricts; upon 
pariſhes e nomine, and not upon individuals. We have no authori- 
ty to alter this proportion, notwithſtanding change of circumſtances, 
and though convinced that the equity of the caſe is with the appel- 
lants. Cal. Caf. 158, : Ce 
3. And where any perſon, liberty, diviſion, ot 
Places ex- place hath uſually contributed, or is liable to pay, 
empted from part only to one or more of, and not to all the rates 
ef the rate. hereby intended to be raiſed and thrown into one 
general rate; the juſtices at their general or quarter 
ſeſſions may order and aſcertain, what proportion thereof ſhall be 
aſſeſſed on, and paid by ſuch perion, liberty, divition, or place. 12 
F 5 „ 
4 As for inſtance, where by the ſtatute of 22 H. 8. c. 5. towns 
corporate are charged for the repairing of bridges within their reſpec- 


tive liberties; and the counties, for the bridges out of ſuch liberties 5 
in ſuch caſe a town corporate ought nat to be charged towards the 
bridges in the county at large; and confequently ought to have an 
abatement in the rate charged upon them, in ſuch proportion as the 
expence of bridges is to the whole expence of the ſeveral articles 
charged upon the ſaid general county rate; as if the expence of 
bridges be a tenta part of the whole expence chargeable upon 2 
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| pariſh or place. 12 G. 2. c. 29. f. 2. 


COUNTT RAT E. 


county rate, then ſuch town corporate ſhall have an abatement of 
one ſhilling for every ten, which it would otherwiſe be charged with 
in ſuch rate. Do i 

4. And by the 13 G. 2. c. 18. f. 7. Where any Places eu- 
Fberties or franchiſes have commiſſions within emp? from the 
themſclves, and are not ſubject to the county juſ- 20e, rate. 
tices, and do not, nor did before the 12 G. 2, con- | 
trbute to the county rates; the juſtices within ſuch liberties may ex- 
erciſe the fame powers within their liberties, as juſtices in their coun- | 
ties. ) le rn Hants 3 5 | 
z. Which ſaid rates the high conſtable ſhall, at 
ſuck times as the ſaid juſtices by their order in ſeſ- High conſtc- 
fons {hall direct, demand of the churchwardens 5% ts make de- 
and overſeers; which demand ſhall be made in sand. 
writing (A) and given to them, or any of them, or 
left at their dwelling houſes, or affixed on the church doors by the 
fad high conſtables. 12 G. 2. c. 29. ſ. 2. 

6. Wherenpon the ſaid churchwardens and over- 
ſeers ſhall in 30 days after fuch demand made, of 
the money collected for relief of the poor, pay the PAY 
ſums ſo aſſeſſed on each parith or place. 12 G. 2. 
. 8 N 

7. And if the churchwardens or overſeers, or To be levied 
any of them, ſhall neglect or refute fo to pay, the y diſtreſs. 
high conſtable ſhall levy the ſame by diſtrets and 
file of the goods of ſuch churchwardens or overſeers fo refuſing or 
neglecting, by warrant of two or more juſtices reſiding in or near ſuch 


. Overſeers 79 


8. And the receipt of ſuch high conſtable ſhall 
be a full difcharge to the churchwardens and over- 
lers, or other perſon paying the ſame. 12 G. 2. 
„ | Er 

9. Where there is no poor rate, thejuſtices,in their Cafe evhere 
general or quarter ſeſſions, ſhall by their order di- Here is no poor 
rect the ſum aſſeſſed on ſuch parith, townthip, or rate. | 
place, to be rated and levied by the petty conſtable, 
or other peace officer, as money for relief of the poor is by law to be rated 
er levied ; Which ſum fo rated and levied ſhall be paid by him to the 
high conſtable, and ſhall be demanded of, paid by, or levied * on ſuch 4 
petty conſtable, in the ſame manner as before of the churchwardens 
and overſeers. And if any petty conſtable ſhall pay ſuch ſum before 
he hath collected it, he may afterwards rate and levy the ſame, or 
may be allowed and reimburſed the ſame, out of any conſtable's or 
other rate, which the Juſtices in their ſeſſions thall order and direct. 


High conſla- 
ble; Feceipt. | 


A! 


26.2. C. 29. f. 3. | 
© As money for relief of the poor is to be rated or levied.] That is to 
ay, by taxation of every inhabitant, parſon, vicar, and other, and 
1 every occupier of lands, houſes, tithes, coal mines, or ſaleable un- 
"es; 13H. 2464 e 
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COUNTY RATE. 


10. And whereas it will be inconvenient to many Werther 
towns, pariſhes, and places, in the counties of counties, 
York, Derby, Durham, Lancaſter, Chefter, Wetmor- 
land, Cumberland, and Northumberland, that the ſaid rates ſhould b. 
paid out of the poor rate; the juſtices at their general or quarter ſef. 
fions, if they ſhall thin convenient, may order the ſum aſſeſſed on any 
fuch town, pariin, or place, to be paid by and levied on the petty 
conſtable [BJ in ſuch manner as is above directed, in caſes where ng 
rate is made for the poor. 12 G. 2. c. 29. ſ. 4. 


Tf they ſhall think convenient.) By which words the juſtices in thoſe 
counties may order the rate to be paid by either of the two method, 


before mentioned, according to their diſcretions; that is to ſay, either 


by the churchwardens and overſeers out of the poor rate; or by the 
petty conſtables U, an aſſeſſment after the manner of the poor rate, 
And the reaſon of this clauſe ſeems to be, becauſe ſome parithes in 
the northern counties being very large, and for that reafon ſubdi. 
vided into ſeveral townthips with regard to the poor, it may happen 


that ſome townthips in the ſame pariſh may be high rated, and others 


low rated, towards the relief of their poor; therefore if a 9eneri] 


ſum for the county rate upon the whole parith were to be charged 


. upon all the inhabitants, in proportion to their poor rate, it would 


lay the burden very unequally. To remedy which, the juſtices by 
this clauſe may charge ſeparately ſuch ſum as they ſhall think reaſon. 


able upon each ſubdiviſion or conſtablewick, in order to lay the ſame 
equally throughout the pariſh : and if any townſhip ſhall be aggrieved 


thereby, they may appeal as hereafter is directed, or remove it by 


certiorari. | | | 
11. The ſaid high conſtables, at or before the 
Hligb conflable next ſeſſions reſpectively after they have receive! 


70 pay to the the money, * ſhall pay the ſame to the treaſurer; and 
treaſurer. the money fo paid, ſhall be deemed the publics 
Dos "Rock; 426--3;-0- 205-4; 6: EO. 
Tregſurers re- 12. And the treaſurer's receipt {hall be a ſuffic- 
coipt. ent diſcharge to the high conſtable. 12 G. 2. 0 
5 , „„ . N 
Eigb conſtable 13. And the ſaid high conſtable ſhall deliver in 
to account. a true account on oath (if required) of the money by 


them received, before the ſaid juſtices at their ge- 


neral or quarter ſeſſions; and if any ſuch high conſtable ſhall neglect 


levied, and ſhall have rendered a true account. And if it ſhall ap. 


; 8 FR "EL 8 8 
or refuſe to demand or levy as aſoreſaid, or to account, the ſaid jul- 
tices at their general or quarter ſeſſions may commit him to the com. 
mon gaol, until he (hal! kave cauſed ſuch rates to be demanded and 


pear by ſuch account, that any ſum is remaining in his hands, and 
he ſhall not pay over the ſane to the treaſurer, they may commit 
him till he pay the fame, 12 G. 2. c. 29. ſ. 8. 


Its And 


COUNTY RATE. 


14. And the; juſt: CES, at their general or quarter 
ſeſſions, 111 9 Blige by the! Ir order, the petty con- Petty cen aber 
ſtables or any other perſon empowered to levy, col- and others to 


" Jet, or receive an) Town for the purpoſes aforeſaid, accord. 


and who have any ſum in their hands, to account | 
and Pay over the fame, in like manner as the high conſtables. 12 Cr. 
oh b. 29 . 7. | 
"And the treaſurer ſhall pay ſo much of the Treaſurer's 

20 ey in his hands, to ſuch n as the juſtices diſburſcme ts, 
in ſefſions ſhall by their order from time to time ap- 
point, for the uſes and pr rpoſes of the ſaid above mentioned acts, and 
for any other uſes and purpoſes to which the public ſtock of any 
county, city, diviſion or liberty, is or ſhall be applicable. 12 G. 2. 
& 29. l. 6. 

16. And the treaſurer ſhall keep a book of 7 enſurer's 
entries, of the ſums by him received and paid; and + arcownt. 
ſhall deliver in a true account, on oath if required, 


of his receipts and diſburſements, to the juſtices at every gener al or 
quarter ſeſſions, and alſo the proper vonchers for the ſame, to be 
_ __ the records of the ſeſſions. 12 G. 2. Cc. 29. {, 


7 


ij. And the diſcharge of the ſaid juſtices, by  Seffions order 


their order at their general or quarter ſeſſions, ſhall a df{charge 79 the 


be a ſufficient Oe. to the treaſurer. I2 G. 2. treaſurer. 


| & 29. f. 9. 


18. And no new rate ſhall be a until it ap- New rat? 
pear by the treaſurer's accounts, or otherwiſe, that avhen 75 be made. 
three fourths of the money collected have been ex- | 
pended for the purpoſes aforejaid. 12 G. 2. c. 29. 1. 10. 

19. If the churchwardens and overſeers of any | 
pariſh or place, ſhall think ſuch parith or place is Appeat. 


over-rated, they may appeal to the next general or 
quarter ſefions, againſt * ſuchi part of the rate only as may affect ſuch * 
pariſhes or places: but ſuch rate, upon the appeal, {hall not be quath- 


ed in regard to any other pariſhes or places. 12 G. 2. c. 29. 1. 12. 


20. No certiorari to remove any rates, or any or- | 7 
ders or other proceedings of the ſeſfions touching ee 
ſuch rates, ſhail be granted but upon motion the 


arlt week of the nat term aiter the time. for appealing from ſuch 
rates or orders is expired; and on making it appear to the court by 


alidavit or oths -rwile, that the merits of the 8 on ſuch appeal 
er orders, will by ſuch removal come prope erly 1 2 Judgment. And 
10 tuch ; ertiorart {hall be allowed, until {ufficient | {Curl ity be 4 gv C1 ta 
ne treaturer, in the ſum of t0ch,--to protecute the cerfiuwrart 001 ith ef- 
a, and to pay the coits if ihe rates or orders ſh#H be confirmed. 


Nor shall any tuch rates, orders, or proceedings be quathed jor want 


ot torn ily. 12 £2.26. 290. 4.26: 
And no action all be comnienced againſt any perſon w to ſhall 


wie collected or received any MONCY ON any rate which hall be queſh- 
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COUNTY RATE. 


ed ON a certiorari or otherwiſe, for any money collected or received 
on ſuch rate before the certiorari; was brought; but the perſons who 
bave paid on ſuch rate more than they ought to have paid, ſhall be 
paid, or have the ſame allowed in the next rate. 12 G. 2. c. 29. 
1. 18. ” | Sn . 


A. High Conftable's warrant to levy the rate. 


Weftmoy land. S To the churchwardens and oerſeers of the pcor of the 
Kendal Ward. townſhip | or parifh}] of —— in the ſaid county. 


JM virtue of an order of his majeſty's juſtices of the peace in and 
for the faid county, in their general quarter ſeſſions aflembled, 

you arc hereby required in thirty days time from your receipt of this 
precept, or otherwiſe having had due notice thereof, to pay to me, 
ont of the money by you collected or to be collected for the relief of 
the poor, the ſum of being the proportion of your ſaid town- 
ſhip Cor pariſh} for and towards the general county rate, for the re- 
pairing of bridges ;z repairing of the gaol, and for the relief of pri- 
ſoners therein; and tor the relief of the priſoners in the king's bench 
and marſhalſea priſons; repairing the ſhire hall; repairing and fur- 
niſhing the houic of correction, with the ſalary of the keeper thereof; 
the treaſurer's ſalary; ihe coroner's fees; the charges concerning vo- 
grants, ſoldiers carriages, convicting and tranſporting felons, and 


F4 — S other * county charges. And herein you are not to fail, on the peri 


that ſhall enſue thercof. Given under my hand the = Cay 


John Bracken, High Conſtable, 


B. C/, in the nurthern counties above mentioned, the juſtitcs, 
if they think proper, inſtead of ordering the money to be paid 
by the churchwardens and overſeers, may order it to be paid 
by the petty con/iables ; and then the high conflable's prece?t 
to the petty con/tables may be thus: Te 


1 97. the conſiuble . in fad county. 
D virtue of an order from his majeſty's juſtices of the peace i 
and for the {aid county, in their general quarter ſeſſions aſſem 
bled, you are hereby required to raiſe the ſum of ——— within your 
conſtablewick, for which you are to make an equal rate within your 
faid conſtablewick, and to levy the ſame, in ſuch manner as mone) 
for the relief of the poor is by law to be rated or levied : which aid 
fun you arc to pay unto me, in thirty days time from your receipt 


ö 


id 
id 


COUNTY RATE. 


this precept, or otherwiſe having had due notice thereof ; the ſame 
being the proportion of your ſaid conſtablewick, for and towards the 


general county rate, for the repairing of bridges 


And ſo repeat the ſeveral particulars as in the laſt precedent ; and 
that for this reaſon, that the people may know what it is they pay 
their money for. 


C D . 


HE laws relating to the cuſtoms, ſo far as juſtices of the 

peace, conſtables, and other ſuch officers, are concerned 
therein, being conſiderably connected with the laws of exciſe, it is 
thought proper to refer this ſubject to the title Zxciſe, where the 
hole will be more clearly comprehended under one vier. 


*CUSTOS ROTULORUM. 


BY the 37 H. 8. c. 1. (which was altered by the 3 F 4 Ed. 6. 
c. I. but reſtored by 1 W. c. 21.) No perion ſhall be appointed to 
the office of cuſtos rotulorum, but ſuch as ſhall have a bill ſigned with 
the king's hand for the ſame 3 which bill figned ſhall be a ſufficient 
warrant to the lord chancellor to make a commiſſion, aſſigning and 


authorizing thereby the ſame perſon to be cuftos rotulorum, until the 


king hath by another bill with his own hand appointed one other 
perſon to have the ſame office, by himſelf, or his ſufficient deputy, 
earned in the laws, and meet and able to ſupply the ſaid office. 

in purſuance whereof, the laſt clauſe in the commiſhon of the 
peace is generally to this effect: Laſtly, we have aſſigned you 
*© the aforeſaid -———— keeper of the rolls of our peace in our 
“ ſaid county, and therefore you ſhall cauſe to he brought before 
“you and your ſaid fellows, at the days 2nd piaces aforeſaid, the 
wits, precepts, proceſſes, and ind;cinents aforciaid, that they 
at inſpecked, and by a due courſe determined, as is afore- 
44. | 
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Cyder... See Exct/c. 
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DERTORS 


H O W priſoners for debt ſhall be demeaned. See ite 


0 


Gag/. | 
_ Infolvent debtors brought to the 2aNzes, in order to be diſcharged, 
ſhall pay for their bringing thither, not exceeding rad a mi! 


6 © 
X 7 


and if they ate not able to pay, then the ame ſhall be paid by the 
treaſurer, out of the county ſtock. 32 C. 2. c. 28. /. 15. 


Deer. See Game. 
Defamation, See Slander. 


DEMURRER. 


Demurrer (from demorari) ſignifies an abiding ia point of 
law, upon which the defendant joins iſſue, * allowing the 
tact to be true as laid in the indiGment. Mood. b. 4. c. 5. | 

In criminal cafes not capital, if the defendant demur to an in- 
dictment, the court will not give judgment againſt him to anfwer 
over, but final judgment. 2 Haw. 334. „ 

But regularly in all caſes of felony, where a man pleads a ſpe- 
cial matter, tho' he conclude his plea with not guilty to the felony, 
or do not conclude it fo, yet if his plea he tried, or found, or ruled 
againſt him, he ſhal! be put to his pl-a of not guilty, and be tried 
for the felony ; for tho' a man ſhall joſe his land, in ſome cales, 
tor miſpleading, yet he ſhall not loſe his life for miſpleading. 4 


H. „ 357» 


D E OD AN P. 


35 EODAND is, when any moveable thing inanimate, er 


beaſt animate, doth move to or cauſe the untimely deati 


of any reaſonable creature, by miſchance, without the will 0! 


alt of himſelf; or of any perſon. 3 Jnft. 57. 


2. T his; 
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D E O D 4 M D. 


25 This, altho' it be not properly homicide, nor puniſhable as a 
crime, vet 18 taken notice of by the law, as far a- the nature of 


de thing will bear, in order to raiſe the greater abhorrence of mur- 
11 0 a 


ger; and the unhappy inſtrument or occaſion of ſuch death is cail- 
of | 5 : 

da deodand (deodandum), and forteited to the king, and was an- 
ently paid into the hands of the king's almoner, to he applied to 


ons uſes for the foul of the deceated. Alſo all ſuch weapons, 


whereby one man kills another, are foricited. 3 Inft. 5% 1 How: 


66, Feſt. 203. 


This forfeiture is ſtill part of the caſual revenue of the crown, 
unleſs where lords of franchiſes are intitled to it by grant. For no 
man can fr oſcrive to it, or to the goods of ſelt-murderers or other 
felons, or of out-laws, happening within his royalty. F3. 265. 


/;+ © 4 
* 


It ſeems clearly ſettled, contrary to the former opinions, that 
1 horſe, or the like, killing an 7nfan? within the age 


as much forfeited as if he were of age, 


I Haw. 05 


5. Alſo, it was anciently holden, that things fx. 
70%, as the wheel of a mill, or a bell hanging in the 


of Gliicretions 


1 ho the free- 
| | ſteeple, may 

be deodands; but by the later reſolutions they“ cannot, unleſs * 4.61 
they were ſevered before the accident happened. 1 Hat. 66. | 


6. It is agreed by all, that a Vip in falt water, from which a 
man falls and is drowned, is not forfeited, hecaute perſons at fc: 


Haw. 66. DM 


7. Thus a cart met a waggon loaded upon the road, and the 
cart endeavouring to paſs by the waggon, was driven upon an 
„ and threw a perſon that was in the 


* WY | 
rk bank and overturn 


are continually expoſed to ſo many perils, that the law imputes 
not ſuch misfortunes to the ſhip. Alſo it ſeems clear, that when 
2 man riding on a horſe over a river, is drowned thro” the violence 
of the team, the horſe is not forfeited, hecanie not that, but the 
water cauſed his death. But it is ſaid, that a ſhip, by a 
yhich a man is drowned, in the freſh water, ſhall be forfeited, but 
nt the merchandize therein; becauſe they no way contribute to 
nis death. And by the ſame reaſon it ſeems that if a man riding 
on the ſhaits of a waggon, fall to rhe ground and break his neck, 
the horſes and waggon only are forfeited, and not the loading, be- 
ezuſe it no way contributed to his death; for which reaſon, where 
2 thing not in motion cauſes a man's death, that part thereof only. 
which is the immediate cauſe, is forfeited. As where one clim>- 
ing upon the wheel of a cart, while it ſtands till, falls from it, 
and dies of the fail, the wheel only is ferfeited : But if he had 
been killed by a bruiſe from one of the wheels being in motion, 
tne loading alſo would have been forfeited, becauſe the weight 
thereof made the hurt the greater; and it is a general rule, that 
Wherever the thing which is the occaſion of a man's death 15-3 
motion at the time, not only that part thereof which immediately 
wounds him, but all things which move together with it, and 


help to make the wound more dangerous, ale forfeited allo. 1 
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D E O D A N B. 


cart, juſt before the wheels of the waggon, and the waggon run 
over him and killed him; it was refolved in this caſe, that t} e Cart, 
waggon, loading, and all the horſes were derdands, becauſe | they 
all moved to the death. 1 Se/b. 229. 

8. If a weight of earth fall upon a worker in a mine, and Lil 


him; the weight of the earth is lorſeit, and not the whole mine.! 


1 H. H. 420. 

G. In all theſe caſes; if the party wounded die not of is wound, 
within a year and a day after he received it, there ſhall he nothing 
for feited, for the law doth nat look on ſuch a wound as the cauſe 
a man's death, after which he lives fo long: But if the party die 
within that time, the forfeiture {hall have relation to the wound 
given, and * cannot be ſaved by any alice nation or other act what: 
toever in the mean time. I Haw. 67. 

10. However nothing can be forteited as a decdand, nor ſeized 
28 ſuch till it be found by the coroner's inqueſt to have cauſed x 
man's death; but after ſuch inquifition, the ſheriff is anſwerahl: 
for the value of it, and may levy the ſame on the town we it 
fell, and theretore the "I. ouzhkt to find the vaſue of it. 
e 67. 

11. And if the coroner omits his duty in this cafe, the inquif.. 
tion may be made by the commiſſioners of gaol delivery, oy er and 
terminer, or of the peace. 1 H. H. 419. 

12. After all, as this forfeiture ſeemeth to have been originall 
founded, rather in the ſuperſtition of an age of ignorance, than in 
the principles of ſound reaſon and policy, it hath not of late year; 
met with great countenance. in W/e/tmin/icy-hall. And when juries 
have taken upon them to uſe a judgment ot diſcretion, not fridly 
within their prov ince, for reducing the quantum cf the forfciture, 


the court of king's bench have refuſed to interpoſe in favour of the 
. crown or ford of the franchiſe. In the caſe of K. and Rolfe, coro- 


ner of Kent, H. 5 G. 2. the coroner's inqueſt found, that a man 
fitting on his waggon accidentally fell to the ground, and that th: 
horſes drawing the Waggon forward, one of the fore wheels cruſhed 
his head, of which he inſtantly ted, and then concluded that only 
the wheel; on which they ſet a {mall value, moved to his death. 
A mation was made, in behalf of Mr. A Memfpeſſen, lord of the fran- 
chiſe, tor quaſhing this inquiſition, upon affidavits tending to ſhew, 
chat the carr and "horſes were. equaily inſtrumental, which indeed 
the hnding of the jury did ſufficier wy imply. Put the court Wa 
very clear, that neither this court nor the coroner can oblige the 
jury to conclude otherwiſe than they have done, and would not 
luffer the affidavits for quaſhing the wquifition to be read. A like 
caſe came on, M. 29 G. 2. K. and Dr:ww, coroner of Middleſex: 
The coroner's jury, upon view of the body of a perſon killed by 
the like accident, lound that only one wheel of the waggon move 
to the death. The court, on motion in behalf of the franchiſe, 


ls 
granted a rule for ſewing cauſe why the inquiſition ould not. 
guar 


quain 
cauie, 
infor! 
tisfiec 
charg 
occall 


quaſhed for this miſbehaviour of the jury. On the day for ſhewing _ I 
(aue, Mr. Hume Campbell, counſel for the lord of the franchiſe, #1 
nfotmed the court, that upon looking into precedents, he was ſa- | 
"hed he could not ſupport the rule: and thereupon it was dif- 


Dice. See Stamps. 
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J. Of proteflant diſſenters in general. 
Il. Dilſenting miniſters. 
HI. Diſſenting ſchlmaſgers. 


. Of preteftant dijjenters in general. 


(Dr che 1 EL. . 2% 

ble excuſe, ſhall reſort to their pariſh church or chapel, or 
upon reaſonable let thereof, to ſome uſual place where common 
prayer ſhall be uſed, on every {aunday and holiday; on pain of 


puniſhment by the cenſures of the church, or for forfeiting for. 


every offence 1 2d. N „ wk . 

(2) By the 23 El. c. 1. Every perſon above the age of 16, who 
mall not repair to ſome church, or chapel, or uſual place of com- 
mon prayer, ſhall forfeit for every month 20l. And it he ſhall for- 
dear for 12 months he ſhall be bound to the good behaviour till he 
conform. 1 „„ | Ee, 


(3) By the 29 El. c. 6. Every offender in not repairing. to 


church, having been once convicted, ſhall, without any other in- 
UCment or conviction, pay half yearly into the exchequer Fol. tor 
every month afterwards, until he conform; which it he ſhall 
Mit to do, the king may ſeize all his goods, and two parts of his 


1 : 
Ax 
45 3 


A 


. w— 5 
- — * 


14. Every perſon not having reaſona- 


(4) And 


; 
, 
I ſ 1 
charged. The caſe of the King and Rolf, was mentioned on this 1 
caſion, and greatly relied on. . 266. | 1 
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DISSENTERS. 
(4) And by 3 7. b. the The king may refule the 200 a month, | 


and take two parts of the land, at his ontion- 


(5) And by the 3F. c. 5. No recuſant in not repairing 10 


church, being convicted thereof, ſhall enjoy any publick office, o 


Hal practice law or Phi fie, or be executor; adminiſtrator, or 
Fact, | 
(6) And by che z 3 35 El. I. Ifouy perſon refuſing to repair tg 
church, fhall he preient = any aſſembly, meeting, or conventicl, 
anger pretence of any exerciſe of religion, he ſhall be j impriſoned 


til] he conform ; and if he ſhall not conform in three months, hz 


ſtall abjure the realm; which if he ſhall refuſe to do, or after ah. 
juration ſhall not go, or ſnall return without licence, he ſhall be 
eu:lty of felony without benefit of clergy. And whether he ſhal 
abjure © 57 not, he ſhall forfeit his goods, and ſhall forfeit his lands 
curing life. 

(7) Ard by the 22 C. 2. c. 1. If any perlon, being fixteen 
years ok age, (hall be prefent at any conventicle or mecting, under 
pretence of 5ny exerciſe of religicn, in other manner than et. 


cording to the ſitur ry and praftice of * the church of England, 


which there ſhall be five 1 -1ions or more aſſembled, beſides thoſe of 


the houſpold, if it hall be in an houſe where there is a fami ily; 


or if it be in a houſe, field, or place, where there is no family, 


then where any five  perions or more ate fo allembled,—ey ery ul 


ties of the peace before whom information ſhall he made, fhail (on 
pain of 100!, half to the informer) on proof by confeſſion, or oath 
ef two Knee $, Or the 5 evidence of the ſact, make fe. 
cord thereof (which ſhall be afterwards certified to the ſeflions), 
which record ſhall he a full conviction : Whereupon he ſhall impok 
upon every. offender a fine of 55 for the firſt offence, and tor ever 
other offence 10%, to be Ievicd. by di: trois and ſale of the goods 0f 
the fender, or in caſe of the poverty of ſuch offender, upon tie 
200d; of any other an on then convicted of the like offences ſo 

e ſv to be levied on any one Pc riow in cafe of the poverty of 
other cHenders amount nct in the whole to above icon occafoii of 
© 


OD 
—— 
6 


ny one meeting z one third to the King, one third to the poor, 
and one third to the informer and to ſuch perſons as the juſtice 
Mall appoint, having regara to their diligence in diſcovering, di 


pering;, and puniſhing F the ſaid conve Sticks. 


and every perſon w. vho ſhall ufer any ch meeting in his houſe 


duthouſe, barn, 07 backſide, ſpall forſe it-20] in like manner; and 
in caſe of bis inal tity, it ihall be levied. on the goods of ſuch peil. 
ſons who ſhall be convicted of bein preſent. = 1 

If the penal y exceed lol an aj pool. lies to the ſeſſions. And 
the party is there fe 5 gu;lty by 2 jury, he ſhall pay treble colts 
And no o her court whe tloever zal 1 $96 neddle, but the Quartet 
Icons. on. 

And juſtices and conſtables may 9 88 what force they think fit, 


vron refiifo] to open, break open doors where they ſnall be inform 


ed fy ICH conventicle is, and take the offenders into cuſtodh. And 
or 


DISSENTERS. 


on certificate from any juſtice of peace of his particular information 
th, WM or knowledge of ſuch unlawful meeting, and that he is not able, 
with ſuch aſſiſtance as he can get, to ſuppreſs the ſame; any com- 
miſſioned officer of the militia, or other his majeſty's forces, with 


| 7 ſuch troops or companies of horſe and foot, and alſo the ſheriff, and 
r MY other miniſters of juſtice, with ſuch other aſſiſtance, as they ſhall think 
meet, or can get in readineſs with the ſooneſt, ſhall repair to the place, 
rad by the Deſt means they can, ſhall diſſolve, diſſipate, and prevent 
ce. fuch meeting, and take the offenders into cuſtody. _ 5 
nd Thus ſtood the laws at the revolution. . | 
* * Now by the 1 W. c. 18. commonly called the act of toleration, # 46c 
15 which dy the 19 G. 3. c. 44. is declared to be a publick act, it is 2 


1 1. WI enacted, that neither the ftatutes aforeſaid, nor any other made 
(x1 MI againſt papiſts and popiſh recuſants (except the 25 C. 2. c. 2. con- 
inc cerning the qualifying for offices, and 30 C. 2. ſt. 2. c. I. contain- 

ing the declaration againſt popery) ſhall extend to any perſon diſſent- 
teen ing from the church of England, who ſhall at the general ſeſſions of 
ade the peace to be held for the county or place where ſuch perſon ſhall 
ac, MW live, take the oaths of allegiance and ſupremacy, and ſubſcribe the 
dad declaration againſt popery; of which the court ſhall keep a re- 
e gitter: and no officer ſhall take any fee above 6d for regiſtering the 
ilv; WI fame, and 6d for a certificate thereof ſigned by ſuch officer. 
ah, Provided, that the place of meeting be certified to the biſhop of 
juſ- the dioceſe, or to the archdeacon of the archdeaconry, or to the juſ- 
en tices of the peace at the general or quarter feflions. And the regiſter 
12h Wl or clerk of the peace ſhall regiſter or record the fame, and give cer- 
1 tiicate thereof to any who ſhall demand the ſame; for which no 
ns), WM greater fee ſhall be taken than 6d. And provided, that during the 
poſe time of meeting, the doors ſhall not be locked, barred, or bolted. 


WY T. 26 G. 3. K. v. Hall. This was a conviction on 22 C. 2. c. L. 

0 25 47 follows : = 55 . | | | N : 

d Parts of Ke/teven, in? D E it remembered, that on the 2d day of 

85 the county of Lincoln. March in the 26th year, &c. at New: 
3 


Seaford, in the parts of K. aforeſaid, &c. Robert Benſon clerk, came 
before me Richard Brown eſquire, one of the juſtices, &c. and gave 

me the ſaid juſtice to underſtand and be informed, that one Samuel 
Hall, carpenter, being the occupier of a certain dwelling-houſe ſitu- 

a in the pariſh of Hechington in the parts and county aforeſaid, did 
vittingly and willingly ſuffer a meeting and unlawful aſſembly of di- 
vers perſons to be held in his faid dwelling-houſe, for the exercife of 
religious worſhip, in other manner than according to the liturgy and _ 
practice of the church of England, between the hours of one and cight 
oclock in the afternoon of the ſame day; at which meeting and un- 
lawful atlembiy, five perſons and more were afſembled together, over 
and above thoſe of the ſaid S. Hol”s haufehold: (the dwelling- konte 

in Which the ſaid meeting and unlawtyi anembly was held, not being 
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DISSENTERS. 


certified to the biſhop of the dioceſe, or to the archdeacon of that 
archdeaconry, or to the juſtices of the peace at their general or quar= 
ter ſeſſions of the peace for tne parts and county in which the {aid 


* 466 meeting was held; nor regiſtered in the ſaid bithop's or & archdea. 


con's court; nor recorded at the ſaid general or quarter ſeſſions) ; 
againſt the form of the fatutes in ſuch caſe made and provided, where. 
by the ſaid S. Hall hath forfeited the ſum of 201, to be diſtributed, 
 &c,——And now, on the 6th day of the ſaid month of March, in 
the twenty- ſixth year, &c. at, &c. came the ſaid S. Hall before me 
the ſaid juſtice, in purſuance of my ſummons, &c. when the ſaid in. 
formation, 7og2ther with the examination in writing ef Foſeph Wilkinſ 
and Foſeph Chamberlain, both of H. aforeſaid, two credible witneſſes 
taken upon their reſpective corporal oaths before me the ſaid juſtice, 
being openly read; which ſaid examination ſet forth, that on the ſaid 
26th day of February, the faid F. Wilkinſon and F. Chamberlain went 
to the dwelling-houte of the ſaid S. Hall, and that one Foſeph Mex. 
ryzwenthers was preaching to the ſaid afſembly ; that the ſaid dwelling. 
houſe at which the ſaid meeting and aſſembly was holden, was not 
certified or regiſtered as by law required: and that they alſo ſay 
there Peter Farvis, Fohn Taylor, William Taylor, and Robert Bowles, 
all of the ſaid pariſh of H. attending the ſaid meeting. And the faid 
S. Hall being now here required by me to anſwer the premiſes, he the 
faid S. Hall pleadeth and confeſſeth the offence charged upon him in and by 
the ſaid information. Whercfore, &c. he hath forfeited 201. 


Peareroſt took ſeveral objections to this conviction : 1ſt, The in- 
formation is not in the preſent tenſe. It is ſtated, that the informer came 


before the juſtice, and gave him to underſtand, &c. 2dly, That the | 


evidence was not given in the preſence of the defendant, which if 
onght to have been; the defendant ſhould have been called on to 
plead before the evidence was received, but the juſtice read over im- 
proper evidence, which ſhould not have been given, and then called 
on the defendant to anſwer the premiſes, by which means he was con- 
founded and induced to plead guilty. 3dly, Though this is charged 
as an oflence againſt /atute 22 C. 2. only, yet it concludes contrary t0 
the /atuzes, which is fatal. qgthly, The information does not contan 
2 charge within the ſtatute 22 C. 2. c. 1. upon which the juſtice pro- 
feſſes to convitt; and though it profeſſes to tet out an offence againſt 
that ſtatute, yet it is not confined to that ſtatute only, but negatives 
ſeveral exceptions in 1 W. c. 18. Therefore, tho' it was not neceſſi- 
ry to negative any of the exceptions under the latter act, yet having 
undertaken ſo to do, the omiſſion of any one is fatal, and it is not 
ſtated, that he did not take the oaths, Sc. which is required by the 30 
ſection of that ſtatute . Þrulguy, in ſupport of the conviction, Vi 
{topped by the court, who tid, that however inclined they were © 


5 67 liſten to trivial objections to ſuch proſecutions, yet none of the . 
As to the firit, the words objected | 


were ſufficient in point of law.— 
to were better in the pa/7 than preſent tenſe, becauie they referred 


t03 
time 


D100 IE NT EE KN 


tine paſt, (viz.) the time of making the information. The 2d is 
cured by the defendant pleading guilty. As to the 3d and 4th, This 
ba conviction on 22 C. 2. therefore the exceptions in 1 W. c. 18. 
need not have been negatived, and may be rejected as ſurpluſage, for 
if a ſubſequent ſtature make any exception to a former one, it is in- 
cumbent on the defendant to ſhew that he comes within ſuch excep- 
tion. And beſides the 13 f. of 22 C. 2. directs, that that act ſhall 


be conſtrued moſt largely and beneficially for the ſuppreſſing of con- 


for want of form. Conv. affirmed. Caf. by Durnf. and Eaſt. 320. 


| renticles, &c. and that no proceedings thereupon ſhall be impeached 


And if any perſon diſſenting from the church of England as afore- 


id ſhall be appointed to the office of high conſtable, petty conſta- 
ble, churchwarden, overſeer of the poor, or any other parochial or 
ward office, and ſhall ſcruple to take upon him the office, in regard 


of the oaths or otherwiſe, he may execute the fame by a ſufficient 


deputy, that ſhall comply with the laws on this behalf. Provided 
that the deputy be allowed and approved, by ſuch perſon, and in 
ſuch manner, as ſuch officer ſhould by law have been allowed and 
proved. he = 


II. Diſſenting miniſters. 


(1) By the 17 C. 2. c. 2. No perſon, who ſhall take upon him 
to teach or preach in any meeting or conventicle, under pretence of 
any exerciſe of religion, ſhall, unleſs only in pafting upon the road, 
or unleſs required by legal proceſs, come within five miles of a city, 
town corporate, or borough, without taking an oath of allegiance 


therein mentioned; on pain of 4ol, one third to the king, one third 
to the poor, and one third to him who {hall ſue in the courts at 
Meſiminſter, aſſizes, or ſeſſions. And two juſtices, on oath of tle 


offence, may commit him for ſix months. 


(2) And by the 22 C. 2. c. 1. If any perſon ſhall take upon 


him to preach or teach in any meeting or conventicle, in other man- 


ner than according to the practice of the church of England, he ſhall 
forfeit for the firſt offence 201, and for every other offence 4ol. 
And it he be a ſtranger, or in the judgment of the juſtice of the 
peace before whom * he is convicted, unable to pay, it may be levied 
on the goods of any perſon preſent. | 


_ 


(3) And by the 13 & 14 C. 2. c. 4. f. 14. No perſon ſhall pre- 


0 to conſecrate and adminiſter the ſacrament before he be or- 
aned prieſt, according to the form and manner of the church ot 


I. . 2250 
Engiand, on pain of 1col, 


22 
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DISSENTER 6. 


Now by the aforeſaid act of toleration, and by the 19 G. ;. ( 
c. 44. No perſon diſſenting from the church of England, in WM er 
hotly orders, or pret-nded holy orders, or pretending to holy or. WM 
ders, nor any preacher or teacher of any congregation of dif. tior 
=_ ſenting proteſtants, ſhail be liable to any of the aforeſaid penal. 

_ ties, who ſhall at the ſeſſions as aforeſaid of the place where he ( 
ſhall live, take the ſaid oaths of allegiance and ſupremacy, and ing 
ſubſoribe the declaration againſt popery, and allo make and er 

 ſubfcribe a declaration in the words following: viz. “ 4, B. r 
_« do ſolemnly declare, in the pretence of Almighty God, that ord 
« J am a chriſtian and a proteſtant, and as fuch, that [I believe wy 

chi 


c that the ſcriptures of the old and new teſtament, as common- 
« ly received among proteſtant churches, do contain the revealed teac 
&© will of God; and that I do receive the ſame as the rule of mal 
&« my doctrine and practice?“ For the regiſtering of which he cen 
fhall pay 6d to the officer of the court and no more, and 64 befe 
for a certificate thereof ſigned by ſuch officer. OY 


And any preacher or teacher, duly qualified, ſhall be allowed 
to officiate in any congregation, although the ſame be not in the 
county where he was ſo qualified; provided that the place of oth 
meeting hath been duly certified and regiſtred; and ſuch teacher 
or preacher ſhall, if required, produce a certificate of his having 
fo qualified himſelf, under the hand of the clerk of the peace fore 
| where he was qualified; and ſhall alſo before any juſtice of fuck de 
county where he ſhall ſo officiate, make and ſubſcribe ſuch de. 


claration, and take ſuch oaths as aforeſaid, if required, (10 An [ 
c. 2. ſ. 9.) i | | 5 EL hs | ſon 
| | | | thix 
And every ſuch teacher and preacher having taken the oaths, oth 
and ſubſcribed as aforeiaid, ſhall from thenceforth be exemptel un! 
from ſerving in the militia of this kingdom, and from ferving kin 
on any jury, or of being appointed to bear the office of church. hit 
| warden, overſcer of the poor, or any other parochial or ward 
office, or other office in any hundred, city, town, pariſh, dw 
 flon, or wapentake, re * 


* 4690 85 * J½//. Diſſenting ſchoolmaſters. 


(1) By the 23 El. c. 1. If any perſon ſhall keep a ſchowr 
maſter, who ſhall not repair to church, for be allowed by the 
biſhop, he ſhall forfeit 10] a month, and the ſchoolmaſter ſhall 
be impriſoned for 2 year. e —.— 


N 


DISSENTE R 8. 


(2) By the 17 C. 2. c. 2. No perſon ſhall be ſchoolmaſter, 
or take any boarders or tablers to be inſtructed by himſelf or 


any other, without taking an oath of allegiance therein men- 


tioned, on pain of gol. 


(3) By the 13 and 14 C. 2. c. 4. Every ſchoolmaſter keep- 
ing any publick or private ſchool, and every perſon inſtructing 
or teaching any youth in any houſe or private family as a tutor 
or ſchoolmaſter, ſhall before his admiſſion ſubſcribe before the 
ordinary the declaration of conformity to the liturgy of the 
church of England, on pain of being diſabled to hold the ſaid 
ſchool. And if any ſchoolmaſter, or other perſon, inſtructing or 
teaching youth in any private houſe or family as tutor or ſchool- 
maſter, ſhall teach any youth as tutor or ſchoolmaſter, before li- 
cence obtained from the biſhop or ordinary of the dioceſe, and 
before ſuch ſubſcription as aforeſaid ; he ſhall for the firſt offence 
be impriſoned three months, for the ſecond and every other of- 
fence be impriſoned three months, and forfeit 51. | 


But by the 19 G. 3. c. 44. No diſſenting miniſter, nor any 
other proteſtant diſſenting from the church of England, who ſhall 
take the aforeſaid oaths, and make and ſubſcribe the abovemen- 


tioned declaration againſt popery, and the declaration herein be- 


fore mentioned, ſhall be proſecuted in any court whatſoever, for 


teaching and inſtructing youth as a tutor or ſchoolmaſter. 


Provided, that this ſhall not extend to the enabling any per- 
ſon diſſenting from the church of England to hold the maſter- 
ſhip of any college or ſchool of royal foundation, or of any 


other endowed college or ſchool for the education of youth, 
unleſs the ſame ſhall have been founded fince the firſt year of 


king William and queen Mary, for the immediate uſe and bene- 
fit of proteſtant diſſenters. 555 N 


Note, The forms of the faid oaths and declaration are inſerted _ 


in the title Oathe. 


nf . . 


A Diſtreſs is the taking of a perſonal chattel out of the poſſeſ- 
41 ſion of the wrong doer, into the cuſtody of the party in- 


Jured, fo procure a ſatisfaction for the wrong committed: and 
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is of two kinds; either for cattle treſpaſſing and doing damage, 
or for een of rent or other duties. 


The remedy for recovering rent by way of diſtreſs ſeems firſt to 
have come over to us from the civil law. For anciently in*the feudal 
law, the not paying attendance at the lord's courts, or not doin 
the feudal ſervice, was a forfeiture of the eſtate : But theſe feudal 
| forfeitures were afterwards turned into diſtreſſes, according to the 
pignorary method of the civil law; that 1 is, the land that is let out to 
the tenants is hypothecated, as a pledge in his hands, to anſwer 
the rent agreed to be paid to the landlord, and the whole pro- 
fits ariſing from the land are liable to the lord's {cizure for the 
payment and ſatisſaction thereof. 


Concerning which we will ſhew, 


J. For what cauſes a r ſhall be. 
II. What goods may be diſtrained, and what nv. 
HI. At what time the diſtreſs ſhall be taken. 
IV. Where the diſtreſs ſhall be made. 
IV. That reaſonable diſtreſs ſhall be taken. 
VI. Manner of making diſtreſs. 
IT. Diſtreſs how to be demeancd. 
III. Of reſcous and pound breach, 
IA. Replevying the diſtreſs. 
X. Sale of the diftreſs. 
XI. Irregularity in the proceedings. 
XII. Landlord re-entering on nonpayment. 
XIII. Caſe of tenant holding over. 
XIV. Attorning to ſtrangers. 
XV. Deferting the premiſſes. 
XVI. Rent in caſe of an extent or execution. 
XVII. Rent on the death ef tenant for life. 
XVIIl. Rent how far recoverable by executors or admins 
| J. 1rators. 
IX. Of di fires by warrant 9 j1 lire of the peace. 


i. 


F 


* ]. For what cauſes a diftreſs ſhall he. 


1. Diſtreſs for rent mult be, for rent in arrear; Rent iu ar- 

therefore it may not be made on the fame day on rear. 

which the rent becomes due; for if the rent is 

paid in any part of that day, whilſt a man can ſee to count mo- 

ney, the payment 1s good. RE: 
2. It muſt not be after tender of payment ; for T der of 

if the landlord come to diſtrain the goods of his 75 e of 

tenant for rent behind, before the diſtreſs the te- Kaen. 

nant may upon the land tender the arrearages, and if after that a diſ- 


treſs be taken it is wrongful: and if the landlord have diſtrained; if 


the tenant, before the impounding thereof, tender the atrearages, the 
landlerd ought to deliver the diſtreſs, and if he doth not, the de- 


tainer is unlawful. Even ſo it is, in caſe of a diſtreſs for damage 


feaſant (or damage done by cattle, treſpaſſing), the tender of amends 
before the diſtreſs, maketh the diſtreſs unlawful ; and after the diſ- 


*$71 


treſs, and before the impounding, the detainer unlawful. 2 Init. 


107. 


he cannot take his beaſts out of the pound, if the amends be retuſ- 


But in this caſe, altho? the owner tender ſufficient amends, yet 


ed; but he muſt replevy : and if it be found at the trial that the a- 


mends was not ſufficient, the perſon on whom they treſpaſſed ſhall 


have damages; if the amends tendered were ſufficient, then the 


owner of the beaſts ſhall have damages. Dr. & Sf. 112. 


3. The like remedy may be had by diſtreſs, im- 
pounding and ſale; in caſes of rent-ſeck, rents 
of aſſize, and chief rents, as in caſe of rents re- 
ſerved upon leaſe. 4 G. 2. c. 28. f. 5. | 

Note, there are three kinds of rents; rent ſrpice, rent cbarge, 
and rent ſeek. 2 Sy 


Seck rent 
and chief rents, 


Rent ſervice is, where the tenant holdeth his land of his lord by 
fealty and certain rent; or by homage, fealty, and certain rent; or 


by other ſervice, and certain rent. And it is called a rent ſervice, 
becauſe it hath ſome corporal fervice incident to it, which at the 


leaſt ls tealty. + nl 141; 2 „%%% ww, . 5 
Kent charge is ſo called, becauſe the land for payment thereof is 


charged with a diſtreſs; but before this act ſuch diſtreſs could not be 


old, but only detained till the rent ſhould be paid. 
If the rent be reſerved, without any clauſe put in the deed of 


dif- 


trels for the ſame, then it is called a rent ſeck, redditus ſiccus, or dr 


rent: and the difference between a rent charge and a rent ſeck is, 
that there is a clauſe of diſtreſs annexed to one, and no ſuch claule 


to the other; and therefore the one is a charge upon the land, bur 


tor 


B T 


| $ = J 

ſor the other the grantee had formerly no remedy but to charge the : 
4 perſon of the grantor in a writ of annuity. 1 Inſt. 143. E 
472 * Rents of e are the certain rents of freeholders and ancient caſe 
copy holders, ſo called, becauſe they are aſſized and certain, and trel: 
thereby diſtinguiſhed from reddizus mobiles, farm rents for life, years, aga 
or at will, which are variable and uncertain. 2 Inſt. 19. his 
| W 185 On a parol demiſe, or verbal leaſe, where Fo 

not by deed, the quantum of the rent agreed upon can appear C 
den. in certain, the landlord may diſtrain: But where- cal 
as there are often difficulties when the agreement 1s not by deed, 5 
the landlord in ſuch caſe may recover a reaſonable ſatisfaction in an the 
action on the caſe, for the uſe and occupation of the lands. And 5 
if in evidence on the trial, any parol demiſe, or any agreement Wal 
(not being by deed) whereon a certain rent was reſerved, ſhall ap- the 
pear; the plaintiff ſhall not therefore be nonſuited, but may make gut 
uſe thereof as an evidence of the quantum of the damages to be re- 5a 
covered. 11 C. 2. c. 19. . 14. | ; | for 


Rent reſerv- 5. So an action of debt may be brought againſt for 


ed on a leafs for a tenant for lite, in purſuance of the ſtatute of the the 
WA 8 An. c. 14. which enacteth, that whereas before nar 

| the ſaid ſtatute no action of debt did lie againſt a Is n 
tenant for life or lives, for any arrears of rent during the continu— by. 
ance of ſuch eſtate for life or lives; it ſhall be lawful, for any per- 2 
ſon having any rent in arrear or due upon any leaſe or demiſe ſor in 
life or lives, to bring an action of debt for ſuch arrears, in like " 
manner as he might have done in caſe ſuch rent were reſerved upon W- * / 
à leaſe for years. ſ. 4. 3 „ 55 } 
Leaſe deter-. 6. Perſons having rent in arrear, upon any ma 

BE ge” | leaſe determined, may diſtrain for ſuch arrears af. WW Po: 
5 ter the determination of the leaſe, in the ſame bec 


manner as if it had not been determined; provided that ſuch dil- 
treſs be made in fix kalendar months after the determination of ſuch 
leaſe, and during the continuance of ſuch landlord's tiile or intereſt, 
and during the poſſeſſion of the tenant from whom ſuch arrear be 
Same due. 8 An. c. 14. f. 6, 7: 58 


ö IJ. Whereas many perſons hold conſiderable el 
| N e 5 by leaſes for db er years, and leaſe out the | 
-” | fame in parcels to ſeveral under tenants; and 2 y 
whereas many of thoſe leaſes cannot be renewed without a ſurten- doy 
der of all the under leaſes derived out of the ſame, whereby it 15 fer, 
in the power of any ſuch under tenants to prevent or delay the fe- 
newing of the principal leaſe 3 it is enacted, that in ſuch caſe, the yet 
chief leaſes may be renewed, without ſurrendering all the under WW a; 
leaſes ; and the like diſtreſs or entry may be had, as if the forme! | Ik 
chief leaſe had been ſtill kept on foot and continued, or the under 1] 
| leaſes had been renewed under ſuch new principal leaie. 4 G. 2 : 
2 — panes 1 of 
8. Before 44 
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DIFF TREEYTS 


* 8. Before the ſtatute of the 17 C. 2. c. J. in 
caſe a diſtreſs was too little, where ſufficient diſ- Tws diſtireſ- 
treſs was to be had, a. man could not diſtrain ſes for one rent. 
again, be the demand never fo great; for it was 
his folly that at farſt he diſtrained no more. Mo. 7. Com. 546. 
But now, by the ſaid ſtatute, in all cafes where the value of the 
cattle diſtrained ſhall not be found to be to the full value of the ar- 
ears diſtrained for; the party to whom ſuch arrears were due, his 


#475 


executors or adminiſtrators, my. diſtrain again for the reudue of 


the ſaid arrears. ſ. 4. 

So in like manner, where the diſtreſs is made by virtue of the 
warrant of a juſtice of the peace, in nature of an execution. And 
the diſtinction ſeemeth to be this: where a perſon hath an entire 


duty, he ſhall not ſplit the entire ſum, and diſtrain for part of it at 


one time, and for part of it at another time, and ſo 7or7es quoties, 


for ſeveral times; for that is great oppreſſion. But if a man frizeth 


for the whole ſum that is duc to him, and only miſtakes the value of 
the goods ſeized (which may be of very uncertain, or eve imagi— 
nary value, as pictures, jewels, race horfes, and the like), there 
is no reaſon why he ſhould not atterwards complete his execution 
by making a further ſeizure. Burrow. Mansfield. 589. 

9. if any diſtreſs and ſales ſhall be made, for rent 
in arrear and due, when none 1s in truth due, the 
owner ſhall recover double value with ful! coſts. * 


© FF 3 
Di raining 


WS. 1. 0. 5.1. 5. 


And f the diſtreſs be taken of goods without cauſe, the owner 


may make r/coirs 3 but if they be diſtrained without caute, and im- 


pounded; the owner cannot break the pound and take them out, 
becauſe they are in the cuſtody of the law. 1 Inlt. 47. 


II. V hat goods may be diſtrained, and what not. 


[. Diſtreſs for rent muſt be of a thing, whereof _ valuable fro- 
2 valuable property is in ſomebody; and the etore bert. 
dogs, bucks, does, conies, and the like, that are 
fire naturæ, cannot be diſtrained. 1 Iuſt. 47. 

2. Altho' it be of valuable property, as à horſe; | Separate from 
yet when a man or woman is riding on him, or an the perſon. 
ae in a man's hand cutting of wood, and the 
Ike, they are tor that time privileged, and cannot be ditrained. 
1 Int. 47 

But it is ſaid, that if one 0 riding upon a horſe damage feaſant, 


Where us rent is 


the horle my be le d to the pound with the rider upon him. 1 Sid. 


440, 19: 
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DIFYTRESS 


* And it hath been held, that horſes joined to a cart, with a 
man upon it, cannot be diſtrained for rent, (altno' they may for 
damage feaſant); but both cart and horſes may, if the man be not 
upon the cart. 1 Vent. 36. e | 

3. Valuable things ſhall not be diſtrained for 
rent, for benefit and maintenance of trades, 
which by conſequent are for the commonwealth, 


For mai unte- 
nance f trades. 


and are there by authority of law: @s a horſe in a ſmith's ſhop ſhall 
not he diſtrained for the rent iſſurhg out of the ſhop, nor an horſe in 


an hoſtry, nor the materials in a weaver's ſhop for making of cloth, 


nor cloth or garments in a taylor's ſhop, nor ſacks of corn or meal 


in a mill, nor any thing diſtrained for damage feaſant, for it is in 
cuſtody of the law; and the like. 1 Inſt. 47. 

In the caſe of Francis and Wyatt, T. 4 G. 3. Mr. Wyatt the 
landlord diſtrained for rent a chariot of Mr. Francis, who thereup- 
on brought a replevy ; ſetting forth, that the coach houſe in which 
his chariot was taken, was part of certain other coach houſes and 
ſtables known by the appellation of the Talbet livery ſtables, wheredf 
one Matthew Wilkinſon was the tenant and occupier under a demiſe 


from the ſaid Mr. Wyatt for a term of years, at the annual rent of 


60l. That Matthew Wilkinſon, during ſuch his occupation of the 


premiſſes, uſed and followed the trade and buſineſs of a common 


public hvery ſtable keeper, for keeping gentlemens' horſes and (et- 


ting up their coaches and carriages : That the plaintiff Mr. Franc 
ſet up his chariot there, at livery, with the ſaid Matthew Wilkinſon 
as at a common public livery ſtable keeper's; and that the landlord 
Mr. Wyatt took his chariot, ſo ſtanding in the ſaid coach houſe, as 


a diſtreſs for rent due to him from the ſaid Matthew Wilkinſon, to | 


the wrong and injury of the ſaid Mr. Francis. The queſtion was, 
Whether a gentleman's chariot, which ſtood in a coach houſe be— 


longing to a common livery ſtable keeper, was diſtrainable for rent 


due to the landlord from the livery ſtable keeper. For the plaintif 


Ar. Francis it was argued, that the livery ſtable is exactly upon the 


toot of a common inn, and intitled to the fame privileges and ex. 
emptions; and is equally to be protected, upon the principles ol 
neceſſity, utility, and convenience to the community: and if horſe: 


and carriages are not privileged therein, it will put an end to that | 


branch of commerce. And the common caſes were cited, of good: 
carried to a fair or market, and the horſe carrying the ſame, ol 
corn ſent to a mill, cloth to a taylor, wool ſent to be ſpun, ſtufs 


Tent to a dyer, goods ſent by a carrier, or left at a common whatt; 
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all wich * are privileged from diftreſs.—For the landlord, it was 
argued, that theſe coach houſes are not in the nature of common 
inns, for the maſter of them is not bound to take in horſes and 
carriages as an innkeeper is, any more than the maſter of a public 


boarding ſchool is bound to receive all boarders, or a common 


brewer to ſerve all cuſtomers : That the right of putting up hors 
and carriages in the one ariſes from private contract; in the 1 
| rom 
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FF 


om authority of law, which is che ground of the protection ex- 


2 ended to theſe heuſes by law. If indeed the plaintiff's cartilage! ad. 
: been ſent to a coachmaker's to be repaired, it might for the time 
haare been privileged; but here is no ſuch nec-fſi y. By hiring the 
coach houſe (whether by the week, the quarter, or the year ) he he- 
2 comes an under-tenant, and muſt be liable to the landlord? s diftre's, 

3 


0 as much as a man who hires an unfurniſhed room in a lodging 
> WH houſe —By lord Mansfield chief juſtice : Whatever may be the law 
a of this caſe, it is worth the landlord's while to conſider the on 
T of taking ſuch a diſtreſs, which will ruin his eſtate. For 1 
i it ſhoa!d be determined that carriages and horſes ſtanding at 9 
are liable to be diſtrained by the landlord for rent, the very tables 
will be all deſerted and undone; for no prudent man will make 
| himſelf liable to ſuch an hazard. Therefore let this cafe ſtand over 
be for farther argument, and let the landlord in the mean time ſeri— 
T ouſly conſider how far in prudence he ought to preſs the queſtion.— 
* But Mr. Francis perceiving the opinion "of the court to be a: gainſt 
" him, did not think proper to bring the matter to a further ar- 
rument. And afterwards, in the Ealter term following, the land- 
lord moved for judgment, and judgment was given for him, upon 
h the ground of its being part of the profits of the premiſſes ; which 
"WM vitinguiſhes it from the caſe of goods ſent to be manufactured, and 
the like. Bur. Mansf. 1498. Black. Rep. 483. 
4. Beaſts belonging to the plough ſhall not be 2 of a 
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” diſtrained (which is the ancient common law of mon's frefeffien- | it 
Jo England, for no man ſhall be diſtrained by the th. 
x utenſils or inſtruments of his trade or profeſſion, as the axe of the 1 
85 carpenter, or the book of a ſcholar) while goods or other beaſts. „ 
A may be diſtrained. 1 Inſt. 47. ' 
bas But this rule holds only in diſtreſſes os rent arrear, amercia- 1 
oy ments, and the like; but doth not extend to caſes, where a diſtreſs | 
wy” 1s given, in the nature of an execution, by any particular ſtatute, 
ws 2s for poor rates, and the like. 3 Saſk. 136. 4 76 
3 So in the caſe of Hutebini and Chambers, E. 31 G. 2. On a 4 
* ſpecial verdict: Several geldings were diſtrained for the poor rate, 
c | 
Ig which were ſtated to be beaſts of the plough and cart; when 
i; (dere were other goods more than ſufficient to antwer the value of 
od the demand. It was objected, that by the ſta ute of 51 H. 3. ſt. 
4 (which was alſo in affirmance of the common law) nene ſhall be 
0 
75 di, /trained | by bis beaſts that gaigne bis land. In the argument of this 
uf; cauſe, it was obſerved, that this duty on the ſtatute of the 43 Eliz. 
was is not a tax upon the land, nor payable out of it, but a charge up- 
5 on the perſon: and it is a tax throughout the kingdom, 2 for 
N publick benefit: That it is not to be conſidered upon the foot of a 
ble common law diſtreſs: That the nature, deſign, and end of this 
$4 publick duty, required the moſt eſfectual and ſpeedy remedy that 
"fog. could be deviſed : That the reaſon why beaſts of the plough could 
wy not be djtrained at co: nmon law, will not hold in the preſent caſe. 
om | | 3G 2 | 1 This 
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This is fimilar to an execution, and eſſentially different from a di- 
treſs at common law. By the common law, the diſtreſs could not 
be ſold: It was only taken nomine pane; as a ſatisfaction 
(which this is) for the duty. The reaſons for the privilege do ng 


now hold. Agliculture then wanted and required encouragement, 


and mult have been impeded by a common law diſtreſs: Now n 


doth not. Then, the thing diftrained could not be ſold, and re. 


_ mained uſeicfſs: Now, it may be fold. This diſtreſs is not taken 


| Mansfield Ch. 


as a pledge, or a mean te compel ; but for a fatisfatt:on for the duty 
itſelf, a perſonal du'y, and of a publick nwure.—Ana by lord 
J. This ſe:fin, is but partly an4/0zgous to the com- 


mon law diſtreis; but is müch more analogous to the common lay 


| tho? there be other ſufficient diſtreſs. 


execution. In the old common law diftreil: 's, which were in na- 
ture of a nomine pœnæ to compel payment, it would have been ab. 
ſurd to have ſuff-red the implements by which a man gained his 
livelihood to be holden as a pledge; becauſe that would have been 
taking from the man the only means he had ©f being able to va 
the debt. But this reaſon doth not hold, where the t' ai gs die bram— 
ed may immediately be fold by way of ſatisfaction; w ich, tho) 
called a diſtreſs, yet realiy is, in this reſpect, an ex. cution. ant 
in caſes of execution, beaſts of the plough may be diſtrained, 4. 
And the court were vuani 
mouſly of opin.on, that heaſts of the plough are diſtratna\le under 
the ſtatute of the 43 El. Zz. and ſuch like acts of part: ainent. Hur. 


row. Mansfield. 579. 


* 477 


Din will not lie. 


upon a 


Tx; 3 83 or other thinas fixed 
to the freehold, or the doors or windows of a houle, 
or the like, cannot be diſtrained. I Inſt. 47. 


F hi nas f 
to the fre hold. 


Things for 


which a r:ple- as to be known again, as money out of a bag, can- 


not be diftrained. 2 Bac. Abr. 109. 


But money in a hag ſealed may be ditrained; for that the bar 
icaled may be known again. 

735 By the 2 W. (ef. 1. c. 1 Pi aving 
rent arrear on any demiſe, leaſe, or contra 

may ſeize and ſecure. any ſheaves or cocks ot wn 
or coin looſe or in the ſtraw, or hay being in an) 
or upon any hovel, ſtack, or rick, or otherwile 
any part of the land charged with rent, and may lock p et 
detain the fame in the place where found, in the nature of 2 di 
treſs; fo as the ſame be not removed to the damage of the own?! 
Gut of the place where found and ſeized, but be kept there (as im- 
pounded) till repievied or fold, ſ. 3. 

6. Alſo by the 11 G. 2. c. 19. The landlord 
may take and ſeize —.— graſs, hops, roots, fruits 
pulſe, or other produd growing, as a diſtre(s; and 


Corn ir bay 
Cite | 


bar or gra nary, 


Cern or- Hay 


grewiig. 
© 


the ſame may cut, euher, make, cure, carry and 


ay 


6: Things for which a Teplevin will not lie, 6 


D 5 YR 8 8 07 


| 74 
Jay up, when ripe, in the barns or other proper place on the pre- i ls 
miſſes 3 and if there ſhall be no barn or proper place on the premil- 14 [ Wig 
ſes, then in any other barn or proper place which he ſhall procure, 14 Vaal 
ſo cat as may be to the premiſes; the appraiſement whereof thall N Wile 
be taken when cut, g gathered, cured, and made, and not before. KAR. If 
8 1140 
And notice of the place where the goods ſo didrained ſhall be 2D 41005 
deed, ſhall in one week after the lodging thercof be given to the iin 
tenant, or left at the laſt pl.ce of his ab- es „ 5 e 
lord 9. Generally, whatever goods and chattels the Catile depeſ- es e 
om. jandlord finds upon the premiſſes, whether they in tured. 6 
law fact belong to the tenant A ſtranger, are di ſtraina- 1 
na- ble by ki for rent; for otherwite a door would be opened to infi- | l WE! ! 
ab- nite frauds upon the landior.:; and the ſtranger hath his remedy 36 1 
hrs over by aQion on the caſe againſt the tenant, if by the tenant's de- F 05.0 i! 
Jen fault the 8 arc diſtrained, o that he cannot render them when | , WH. 
vay Bil called upon. 3 Black. &. 1 {i 
aun. But on part; cular circumſtances perhaps a RE of equity may _—_ 
tao relieve. As in the caſe of Fowties and Joyce, T. 1 W. in the com- —— 18 Fills 
and mon pleas, 4 p-rion driving ſheep to London 9 ſell, by agreement {Us wat 
vin the maſter of an inn, put them into the ground at ſo much a i 
ini- WM ſcore for a night. The la nelord ſeeing them, aiked whoſe they | #1441 
14er WW were, but conſented to their ſtaying there, nnd aterwant; diſtrain- 478 „ 
hir. ed them for rent due * to him from the maſter of the inn. And it . 
was adjudged for the landlord. 3 Lev. 260. 2 Ventr. 50. - But in „ 
iXed the ſame cate, upon a bill for rehtef in equity, the lords commiſſi- 1 41 
ue, oners ſee med to think, that the grounds lying to the! inn, and uſed | 1 
bhercwith, ought to have the ſame privilege, as the inn n and 14 [ * 
„ 0 that patienger's cattle ought not to he diſtrainable there. 2 Ve rn. ROD [4 
an- 129. -—And it appear; d! in this caſe, that on the landlord's coming i 
g and ſeeing the ſheep, he pretended to be angry. Upon which the | Eats JH 
owner off=-red to take out the theep, at which time they were not a 1 
bag diſtrainable for the rent, having not been levant and couchant (that Riel 
3, having not ſo long remained upon the ground, as to have laid 46 
ins down and riſen up again to feed). So that the court looked on the i 
a conſent as a fraud, to get them to be lcit all night, by which they 1.8 0 Fl 
or became liable to the diſtreſs, And it was decreed, that the landlord 1 
any thould anſwer .or the value of the ſheep, and pay colts both! in law 13% J 
viſe and equity. Prec. Chan. 7. 1 
Of 10. Where a ftranger's beaſts eſcape into the 15 by 4 
di land, they may be diſtrained for rent, tho' they Cattle efcofed e 
Hy hve not heen ſevant and couchant, provided they on the e prem!, .. WT 
m. are treipaiters : But if the tenant ot the land is in . 
deſault, in not repairing his fences, whereby the EY ER came 0 pits 
ora the land, the landlord cannot diſtrain ſuch beaſts, tho? they have . 5 


been — 145 and couchant, unleſe he have cauicd notice to be given 


n 
43 
—— = 


on owner, and the owner {uff-rs them to rem uin chece afterwards. | - 
Lugo. 34. | Sa | | 8 a [4 1 
| af But 3, I 4 
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But in cafe of an ancient ſeigniory, the lord may diſtrain cat. 
tle for ſervices, which came in by eſcape, tho? they were not le. 
vant and couchant, altho' it be in default of the fences, which the 
tenant of the land ought to maintain ; becauſe the lord hath nothing 
to do with the repairing of the fences, and he hath no remedy hut 
by diſtreſs : But the owner may prevent the diſtreſs, by making freh 
purſuit ; for then the cattle remain as it were in his own poſſeſſion, 
L. Raym. 168, 9. H.8 W. Kemp. and Crews. | 

But in caſe of rent reſerved upon leafe for years, the landlord 
cannot diſtrain ſuch cattle, until they be levant and couchant ; { 
it the landlord had had the lands in his own hands, he ought tg 


have repaired the fences; and when he puts in a leſſee, he ourht 


*479 


| landlord ſhall not take the cattle before that he has given notice to 
if he doth not come to take them away, then they become diſtrain- 


able. And by Treby chief juſtice ; where the cattle eſcape acciden-| 
tally, there they are not diftrainable, until they have been levant 


Was arrear for 20 years, and cattle eſcaped out of the next?ground, 


it. 2 Fern. 231. 


the thing diftrained muſt be taken in the very ad: for if the good 


cannot be diſtrained until they have been levant and couchant, that 


are diſtrainable the firſt minute. 1d. 


owner of the cattle may reſcue them; for the beaſts muſt be damaz? 


by covenant to oblige him to repair : and therefore in that caſe, i 
the law would allow the landlord to diſtrain the cattle of a ſtranger 
which come in by eſcape, before that they be levant and couchan, 
it would be in effect to allow a man to take advantage of his own 
vrong. "Therefore if the cattle come in by * default of the owner 
of the cattle, then they may be diſtrained before they he levant and 
couchant ; and it in default of the tenant of the land, there they 


is to ſay, for rent upon leaſes for years. And in ſuch caſe th: 


the owner, that they are upon the land liable to his diſtreſs ; and 


and couchant ; but if they eſcape by default of their owner, the 


L 


In the caſe of Brodon and Pierce. H. 1690, where a rent"charge 
and were diftrained : lord Nztingham (in equity) relieved againl 


e 11. If ten head of cattle were doing damage, 
Cattle damage a man cannot take one of them and keep it til 
feaſant. he be ſatisfied for the whole damage; but he may 
bring an action of treſpaſs for the reſt. 12 Md. 

660. 1 H. 3 W. Vaſper and Edwards. 1 
If a man hath common for ten cattle, and he puts in more; tht 
ſurpluſage above ten may be taken damage feaſant. 1 RolPs A. 
If a man come to diſtrain, and ſee the beaſts in his ground, ans 
the owner chace them out, of purpoſe before the diſtreſs taken; ye 
the owner of the ſoil cannot diſtrain them, and if he doth, the 


teaſant at the time of the diſtreſs. I Inſt. 161. 
For diſtreſs damage feaſant is the ſtricteſt diſtreſs that is; and 


ale 


are ON 
take tl 


For 
in the 
fant 
beaſts 

For 
for da 


DISTRESS 


ire once off, tho” on freſh purſuit, the owner of the ground cannot 
ke them. 12 Mod. 661. e 


II. At what time the diſtreſs ſhall be taken. 


For a rent or ſervice the lord cannot diſtrain in the night, but 
in the day time; and ſo it is of a rent charge; but for damage fea- 
ant, one may diſtrain in the night; otherwiſe, it may be, the 
beaſts may be gone before he can take them. I Inſt. 142. 

For before ſun riſing, or after ſun ſet, no man may diſtrain but 
for damage feaſant. Mirrour. c. 2. f. 26. | | 


* IV. Where the diſtreſs fall be made. 480 


1. The king's officers, as ſheriffs and others, 
ſhall not take diſtreſſes in the fees wherewith 
churches in times paſt have been endowed ; but diſtreſſes may be 
taken in poſſeſſions of the church newly purchaſed. 9 Ed. 2. 

T A man may diſtrain in places or lands with- On the pre- 
in the fee, liable to diſtreſs, and not elſewhere. miſſes. 
$2 H. 3. Cc. 51. 2 Inſt. 131. Mir. c. 2. f. 26. . 

3. And by the 11 G. 2. c. 19. The landlord On the com- 
may diſtrain any cattle or ſtock of the tenant, de- mon. 
paſturing on any common appendant or appurte- 
nant, or any ways belonging to the premiſſes demifed. ſ. 8. 

4. No perſon (except the king's officers) ſhall 1 
take diſtreſſes in the king's highway. 52 H. 3. 4255 N 

And the reaſon is, becauſe the king's ſubjects ought to have free 
pallage, as well to fairs and markets, as about their other affairs. 
But yet this ſhall, not be taken, to make the diſtreſs utterly unlaw- 
ful, fo as to take advantage thereof in bar to an avowry, but to this 
purpoſe, that if the lord diſtrain in the highway, the tenant may 
have an action againſt him upon this ſtatute. 2 Inſt. 131, 132. 

5. But by the 11 G. 2. c. 19. If any tenant . 8 
for life, years, at will, ſufferance, or otherwiſe, Carried off 
tall fraudulently or clandeſtinely convey off the tho premiſes. 
premiſſes, his goods or chattels, to prevent the _ e 
landlord from diſtraining; ſuch landlord, or any perſon by him 
awfully impowered, may in 30 days next after ſuch conveying 
away, ſeize the ſame wherever they ſhall be found, and diſpoſe of 
5 in wel manner, as if they had been diftrain-d on the pre- 
Milles, . | | | | | 


Church lands. 
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for want of juriſdction in the isſtices. 


VVV 
But no landlord ſhall diſtrain any goods fold bona fide, and for 


a valuable contideration, before uch {e1zure made, to any perſon 
not privy to {uch fraud. ſ. 2. | 


And if any tenant {hall io fraudulently remove and convey awy 


his goods or chattels, and if any perſon or perſons ſhall wilfully and 
knowingly aid or afſiſt him in ſuch traudulent cnveying away or 


carrying off of any part of his goods or chattels, or in concealing 


the ſame; cvery perſon ſo offending ſhall forteit to the landlord 
double the value ot ſuch goods, to be recovered in any court of x. 
cord at Weſtminjier. 1. 3. i . 

But if the goods and chattels ſo fraudulently carried off or con. 
cealed ſhall not exceed et ge value of 50l, the landlord or his agent 
may exhibit a complaint in writing (A) before two juſtices of th 
peace of the ſame county or diviſion, * reſiding near the place 
where ſuch goods and chattels were removed, or near the place 
where the ſane were found, not being intereſted in the lands or te 
nemeits whence ſuch goods were removed; who may ſummon (B| 
the parties concerned, examine the fact and all proper witneſks 
upon oath, (or if it is a quaker, upon affirmation required by las; 
and in a ſummary way determine whether ſuch perſon or perſon 

e guilty of the ofence, with which he or they are charged, aft 
to enquire in [ke manner of the value of ſuch goods and chattcl; 
and upon ful! proof of the offence, by order (C) under therr hand 


and ſeals the ſaid juſtices ſhall adjudge the offender or ofcnders u 


pay double the value of the ſaid goods and chattels, to ſuch land: 
lord, his bailiff, ſervant, or agent, at iuch time as the ſaid juſtict 
ſhall a»point : and if the offender or offenders, having notice of 
ſuch order, ſhall refuſe or neglect ſo to do, they ſhall by their war 
rant (D) levy tne ſame by diſtreſs: and for want of ſuch diſtrel 
(E) may commit the offender or offenders to the houſe of corredi 
on (F) there to be kept to hard labour, without bail or mainpria, 
for the ſpace of fix months, unlcis the money to ordered to be pail 
as aforeſaid, ſhall be ſooner ſatisſied. ſ. 4. TE 
H. 22 G. 3. K. v. Morgan, 'T'wo juſtices of the county of Hr: 
ford, convict Fobn Morgan of Michael Church in the ſaid count), 
of knowingly and wiltully aiding and aſſiſting Fohn Morris a 


 Llanbeder Painſcaftle in the county of Radnor, in fraudulenth 4nd 


clandeſtinely reinoving and conveying away certain goods 4nd 


chattels, not exceeding the value of 5ol, from off the farm 0 


Painſcaſile, &c. and in concealing and ſecreting the laid goods and 
chattels, at Michael Church atoretfaid, to prevent the landlord dil 
training the fame ior rent: and the faid juitices order tue {21 
John Morgan to Pay 421, being double ot the value of the 
goods and chattcls fo taken away and conccaled.——it having 
been objected at the ſeilions, that it appeared upon the face dl 
the conviction, to have been made by two juſtices of the cou 
in which the goods awere found, the ſeffions quathed the convicuon 
Willes J. intimated, an 
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thority to the juſtices of the reſpective counties, within which ei- 
ther offence under this ac was proved to have been committed. 


But the court thought that the conviction was bad, as no evidence 


was ſtated in it, and as no ſpecial caſe was returned ; they held, 


that it muſt be taken, that the conviction was quaiſhed at the ſeſ- 
fons for that defect, for that the law preſumes, that “* an inferior 
juriſdiction acts rightly, unleſs the contrary appear. Cal. Ca. 
Perſon aggrieved by order of ſuch juſtices, may appeal to the 
next general or quarter ſeſſions ; who may give coſts to either party. 

And where the party appealing ſhall enter into recognizance, 
with one or two ſureties, in double the ſum io ordered to be paid, 
with condition to appear at ſuch ſeſſions; the order of the juſticas 
ſhall not be executed againſt him in the mean time. ſ. 6. 

7. 29 & 30 G. 2. K. and Biſſeæ. 
reciting that a complaint had been made to them in writing, by 


* 4.82 


Order made by two juſtices, 


J. Clavey againſt J. Bifſ-x, that he the ſaid Clavey demiſed his ef- 
tate in the pariſh of Shelley in the county of Somerſet, to Willium 


Thatcher, at the yearly rent of 44l, and that there was due and in 
arrear from Thatcher to him for rent of the ſaid eſtate, on the 
fifth day of April laſt, 24l 15s 8rd; and that he the ſaid Clavey 


would have diſtrained the goods and chattels of the faid JJ. 


Thatcher upon the ſaid eſtate, in order to obtain fatisfaction of the 


ſaid rent; but to prevent him from ſo doing, the faid Brf-x, on 


or about the 2th, 28th, and 29th days of Auguſt laſt, did know- 
ingly and wilfully aid and aſſiſt the fa d Thatcher, in fraudulently 
conveying and carrying off from the ſaid eſtate his the faid 


Thatcher's goods and chattels, and alſo in concealing the fame, be- 


ing under the value of 50l, that is to ſay, two cows, one heiter, 
and ten hundred weight of cheeſe, of the value of 200; whereby 
the ſaid Clavey was prevented from diftraining the fame, in order 
to obtain ſatisfaction tor the ſaid rent, and contrary to the ſtatute 


I G. 2.; and therefore praying us to grant him our warrant of 


* 


ſummons, requiring you the ſaid J. Biſſeæ to appear before us, 
and that we would examine the fact, and thereupon make ſuch 
order therein for his relief, as the ſaid ſtatute ditects and requires, 
and as ſhould be agrecable to juſtice : Whereupon we the ſaid juſ- 
tices, reſiding near the ſaid eſtate from whence the ſaid goods and 
cattle were removed, and neither of us any way intereited in the 


ad eſtare, did iſſue our wariant of ſummons, requiring you the 


lad J. B:/j-x to attend us thereon to anſwer the ſaid complaint; 


and you having attended accordingly, and we in your preſence 


having examined the witneſſes produced by the ſaid 4. Clavey upon 


oth, and heard what was alledged by vou in your defence, do 


adjudge that the ſaid complaint is true; and that the ſaid goods 
and cattie of the ſaid V. Thatcher, which you ſo aided and aſſiſted 


* 6 : 0 — | . 
in conveying and carrying of from the (aid cflare, and allo in“ 


concealing tie ſame, were of tie value of 2a}, and that you have 
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thereby forfeited double of the value of the ſaid goods and cattle, 
being the ſum of 40l, to the ſaid complainant 4. Clavey, by virtye 
of the ſaid ſtatute: We therefore in purſuance of the ſaid ſtatute, 
do adjudge, order, and require you the ſaid J. B:/ſex, within the 
| ſpace of three days from the date hereof, to pay to the ſaid J. Ca- 
vey the ſum of 40ʃ, which if you ſhall neglect to do, ſuch further 
proceedings will be then had againit you to inforce the payment 
thereof, as the ſaid ſtatute directs and requires. Given under our 
hands and ſeals, this fifth day of January 1756.——This order was 
_ affirmed by the ſeſſions upon appeal. Both the orders were removed 
by certiorari into the king's bench. It was moved to quaſh the 
ſame. Objections taken: 1. The complaint is ſaid to be taken 
in writing, but not upon oath. 2. It is only ſaid, that he demiſed 
to W. Thatcher ; but not ſaid for what eſtate or term. 2. It is ſtat- 
ed, ſo much was due for rent, but not ſaid for what term; it might 
be due 20 years ago: Tt is not ſtated to be due, when T hotcher re. 
moved his goods. 4. The words of the order are, gocds and eat. 
tie; of the ſtatute, goods and chattels. 5 No certain time is al 
iedged when the detendant aided and aſſiſted; only faid, on or 
:hout the 26th, 27th, or 28th of Augu/7. 6. Not ſtated that 
"Thatcher did carry off his goods: only that Biſſex did aid and affift 
him in carrying them off, 7. They adjudge the complaint true, 
but do not ſtate the evidence: and this 15 a conviction, not an or- 
der: and for any thing that appears, it might be upon Clavey's evi- 
dence alone. S. It is not ſtated that the goods were under the value 
ot 591, which is the ground of the juſtices ſuriſdiction. 9. The 
words 0i the ſtatute are, if any perſon ſhall be a tenant of any 
zands, tenements, or hereditaments : the word uſed in the order 
i ate; which may be a thing incorporeal, or may mean the in- 
treſt in the land, and fo not within the ſtatute. 10. It ſhould ap- 
car, whether the landlord has a right to diſtrain: by the 8 An. 
c. 14. the landlord may diſtrain at any time within fix months after 
the expiration of the term: it doth not appear theſe ſix months 
were not expired; and it they were, this is no offence. After 
confideration, Mr. juſtice Deuiſen delivered the reſolution of the 
court: I] think the moſt material objection is, whether this is an 
order or a conviction. If a conviction, the evidence ought to have 
been ſet out. And there has been no douht {notwithſtanding the 
caſe of K. and Fulleine, 1 Salk. 369.) that in a conviction the 
5484 evidence muſt be let * out, that the court may judge upon it. 80 
N it was held by lord Harwicke in the caſe of K. and Lloyd, Str. 996- 
and in that caſe it was objected, that as it ſubjected the party to a 
penalty, tho' in the ſtatute it was called an order, yet it ſhould be 
_confirued as 2 conviction : but the court ſaid, every act of the jul- 
ices, Which ſubjects the party to a penalty, ſhall not be conſtrued 38 
a conviction. H. and Venables, Str. 630. 2 L. Raym. 1406. upon 
the ſtatute ior licenſing alehouſes, conſidered as an order. K. and 
Blackwell, M. 4 Geo. which the court ſaid was a ſtrong caſe, and 
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mult be conſidered as an order. I underſtood from my lord Far. 
miele, in the caſe of K. and Lleyd, that his ground of the differ- 


ence was founded upon the expreſſions of the ſtatute, and not up- 
on the penalty ; as where the words of the ſtatute are, of which 

« he ſhall be convicted,“ it is to be conftracd as a conviction. 
Here it is extremely ſtrong ; the ſtatute calls it an order: and in 


the nature of it, it is an examination upon a complaint. It the 
party was never ſummoned, this court upon affidavit will grant an 
information againſt the juſtices : but the ſummons need not be ſet 


out; and the court will intend the juſtices have done right, in caſe 


the contrary does not appear upon the face of the order. As to 
the firſt objection: this is not an information, but a complaint : 


when the party is ſummoned, the witneſſes are to be examined up- 


on oath, but the complaint need not be upon oath. In anſwer 
to the 2d objection: as the order has followed the words of the ſta- 
tite, we will not intend it a caſe wherein the juſtices had not a ju- 
riſdiction. The court will not, in cale of an order, intend that the 
jutices have done wrong. As to the third objection : it is fuffct- 
ently alledged, in an order; his aſſiſting the tenant to carry away 
the goods, as it is here alledged, is ſufficient to ſhew the rent conti- 
nued then to be in arrear; and the rather, as the defendant might 


have availed himſelf of the rent paid, by proving it before the juſ- 
| tices. I much doubt, whether in a declaration it would not be 
ſufficient to ſay, the rent was in arrear at ſuch a day; and I think 


it would lie upon the d-fendant to prove that the rent does not re- 


main in arrear. As to its not being ſaid, for what time the rent was 


due; this is mere matter of form. As to the 5th objection: about, 
in common parlance, means in this. cafe three days or near it. 
They might be three days in carrying the goods away. The days 
are not material, even in legal proceedings. 1 L. Raym. 581. 


5 limited, & when the complaint ſhall be made: it may be made at 
different complaint made, he might eaſily have ſhewn it. As to the 
bth: the anſwer is obvious; If Thatcher had not carried his goods 
away, the defendant could not have aided in carrying them. The 


*Ionk, MI. 13 Geo. 2. there was a Conviction for aiding and aſſiſting 
111. | | | , H. 
1 . n 1 | . . . 

buck was killed. But the court held, that as the conviction was in 


were ail principal, as well thoſe that killed the buck, as thoſe that 


64 a , ; 5 | ENG | | 
Wnited, And this was the caſe of 4 conviction.— All the other ob- 
ſections may have this general aniwerz that in the-caſe of orders, 


3 1 2 where 


* 


And in the caſe of K. and Simeſan, H. 3 Geo. 2. Str. 46. the dax 
and hour in a conviction are not material. By this ſtatute no time 485 


anytime. Suppoſe that the defendant had paid the penalty on a 


ſatute makes two offences; one, carrying the goods away; the 
other, aiding in carrying them away. It is only neceſſary here to 
late the oFence which the defendant had been guilty of, which 
t2s order does in the words of the ſtatute. In the caſe of K. and 


ine words of the ſtatute, it was ſullicient. And the court held they 
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Where the juſtices have juridiQion, we will and they ed fol 
right; and if they have done wrong, they may be pun licthy-an lo! 
information. Vet the orders be conkimed: MS. ; an 


So in the caſe of K. and Middicbur, I. 30 & 316. ve me 
juſtices make an order againſt one Thomas Middlehurſ?, foi 'ully 
and knowingly aiding or afhiting John Cheſterton, the tenant at dit 
Thomas Fleetwood, in fraudulently removing and conveying a away 
five cows and other goods, or in concealing the ſame. W ich of- 
der on appeal to the ſelſions, was confirmed. Ii was m oved to 
quaſh theie orders, upon two objeCtions: 1. The whole 1d} u0ica- 
tion refers to the complaint of one Thomas Weſton, v herein there 
is no charge upon Cheſterton the tenant at all: neither is it ſtated, 
that Cheſtertor the tenant did remove the goods. 2. The aQ cie- 
ates two offences, viz. aſſiſting in remorinę, and aſſiſting in co. 
zealing the goods. Now, it is not ſpecific: ally charged upon tt 

defendant Middleburſi, that he wilſully and knowingly did either of 
theſe two things: It is only alledged that he wilfully and Kknoy- 
ingly did one or the other. In 1 Salt. 371. Rex v. Stecher, 21 
indictment for forging, or cauſing to be forged, was holden ill, be. 
eauſe the charge was in the disjunctive. So, 2 Haw. 225. 74 in. 
dictment charging a man disjunctively, is void. For the offence; 
are diſtinct; and it appears not, of which of them the defencan 
is accuſed. So here, it doth not appear, of which of the two of 
fences the juſtices have convicted him. On a rule to ſhew ot, 
*486 To the 1ſt objection, that it is not deſcribed * ſufficiently What the 
offence is; it was anſwered, that this is an order, and the court 
will not intend it to he ill. To the 2d objection, as to the charg: 
being in the disſunctive, that he aſſiſted the tenant in removing « | 
concealing the goods, it was anſwered, that the crime and the pn. 
niſhment are the ſame upon both; and the defendant was heard 
By lord Manefield Ch. J. Upon indictments, it hath been dete. 
mined, that an alternative charge is not good (as, forged or cauſet 
to be forged) ; tho' one only need be proved, if Jaid conjunAire) 
(as, forged, and cauſed to be forged): but I do not ſee the rea(or | 
ef it : the ſubſtance is exactly the ſame; the defendant muſt come 2: 
prepared againſt both: and it makes no difference to him in ary th 
reſpect. But this is an order: and being good 1 in ſubſtance, nee! nn 
not be literally ſo Arid. And by the . the rule to ſhe w cauit P. 
Was diſcharged, and conſequently both orders alfirmed. Bum, 4 
Mansfield. 309. a 

THE following form of a conviction, drawn by the late! Mr. fer. AY 
jeant Poole, ſeeming to be very accurate and judicious, may be a : 1 
ful as a precedent in this and other like caſes. &« Lancaſhire, 0 
wit. Be it remembred, that on the 25th day of September in the 0 
twelfth year of the reign of our lord the preſent king, at I oy 

in the county of Lenealer, Samuel Þrawn of Liverpouic di, 
9 before us John Goodwin and Richard Gildart, eſnulres, om 
tices of the lord the preſent king aſſigned to keep tine peace in ge 
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fr the county aforeſaid, and alſo to hear and determine divers fe- 

lonies, treſpaſſes and other offences committed in the ſaid county, 
and reſiding near to the cloſe from whence the mare herein after 
mentioned was conveyed away, we or either of us not being in- 
tereſted in that cloſe, and then and there exhibiteth before us a 
certain complaint in writing againſt 7ohn Elliſan of Liverpoole atore- 
{aid labourer, by which he giveth us to underſtand and be informed, 
that he the ſaid Sammel Brown, on the ſecond day of February in 


the year of our Lord 1738, at Liverpoole iforehatd. hac dem sec to 
one Thomas Elliſon a certain cloſe of paſture called - n 


taining by eſtimation — actes, with the appurten inces, of 
the ſaid Somuel, ſituate, lying, and being in Lriverpoole aforeſaid, 
near to a certain place there called the Loggerheads, to hold the 
{ame to the ſaid Thomas Elliſon from thenceforth for one whole year 
from thence next enſuing, and fully to be compleat and ended, at 


and under the yearly rent of fix pounds ſeventeen ſhillings and ſix- 


pence, to be paid by the ſaid Thomas Elliſon to the ſaid Samuel at two 
payments in the year, to wit, upon the firſt day of Auguſt and up- 
on the ſecond day of February called Chandlemaſs-day by equal 


* portions, the firſt payment whereof was to begin and be made on *487 


the firſt day of Auguſt then next following; and that by virtue of 
that demiſe the ſaid Thomas Elliſon entred into the ſaid cloſe and was 


poſſeſſed thereof; and that on the firit day of Auguſt now [aſt paſt, 


the ſum of three pounds eight ſhillings and nine pence of the rent 
aforeſaid was and became due and in arrear to the ſaid Samuel 
Brorun from the ſaid Thomas Elliſon for half a year ended at that 
day in the year aforeſaid and yet is unpa'd 3 and that after the ſaid 
ſum of three pounds eight ſhillings and ninepence of the rent afore- 
ſaid ſo became due and in arrear to the faid Samuel Brown, and 
whilſt the ſame was due to him and unpaid, to wit, on the — 


day of Auguſt now laſt pit, one bay mare of the ſaid Thomas Elliſon,” 


under the value of 50l, that is to ſay, of the value or price of four 


pounds and four ſhillings, was depaſturing and feeding upon the 


ſaid demiſed premiſſes, and was then ſubject and liable to be taken 


28 4 diſtreſs for the ſaid arrear of rent fo due and payable ; and that 
the ſaid Thomas Elliſon, to prevent the ſaid Samuel Brown from dit- 
training the ſaid mare for the ſaid arrcar of rent fo reſerved due and 
Payable as aforeſaid, afterwards, that is to ſay, on the ſame day 


and year laſt mentioned, fraudulently and clandeſtinely conveyed 


away the ſaid mare off and from the ſaid demiſed premiſſes, and 
hath ever ſince that time concealed the ſame; and that one J 


Elliſon of Liverfocle aforeſaid labourer, well knowing the premiſſes, 
did wilfully aid and aſſiſt the ſaid Thomas Elliſen, in the fraudulent 
conveying away the ſaid mare off and from the ſaid demiſed premiſ- 
ſes, and in concealing the ſame 3 and thereupon, afterwards, 


that is to ſay, on the ſixth day of October in the ſame year, at 
 Liverpoole aforeſaid, the faid Jahn Elfen and the ſaid Samuel Brown, 
beingan that behalf in due manner ſummoncd, come before ns the 
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faid juſtices in their proper perſons on occaſion of the ſaid com. | 
plaint; and one Richard Bradley and one Chriſtopher Clitherall, be. unto p. 
ing credible witneſſes in that behalf, likewiſe then and there come Ml teenth 
before us, and then and there take their corporal oaths, and each Gteat 
of them then and there taketh his corporal oath, upon the holy both, 
goſpel of God, to ſpeak the truth of and upon the premiſſes in the Mthit)- 
taid complaint ſpecified before us the ſaid juſtices then having (ui. MW. 
cient power and authority to adminiſter the ſaid oaths to them the 
ſaid Richard Bradley and Cbriſtophen Clitherall in that behalf; and 
the ſaid Richard Bradley and Cbriſtopher Clitherall then and there 
are examined before us upon their ſaid oaths, and each of them is 


88 examined before us upon his oath of and upon the * pre miſſes in ** 
& +99 the faid complaint ſpecifed; and the faid Fohn £l;/on being e 
then and there preſent before us the ſaid juſtices in his proper per- 1 8 
fon on occaſion of the {41d complaint; and the complaint aforeſaid MI” f 
and the examination of the ſaid Richard Bradl-y and Chriflephoy te In 


Clitherall of and upon the premiſſes, and the evidence of the ſa de! 
Richard Bradley and Chriſtopher Clitherall thereupon then and thete MI. 
a ey ogg | he ſh: 
given upon their ſaid oaths, being heard and fully nnderſtood by "Pe 
the ſaid 7cbn Elliſan; he the ſaid Fohn Elliſon by us the ſaid juſtices 


is then and there required if he hath or knoweth any thing to (ay Do 
for lumſelf, why he the ſaid John Elliſan ought not to be convicted WI, uy 
of the premiſſes aforeſaid above laid to his charge; and becauſe «ih 


upon hearing and fully underſtanding the ſaid complaint and the Her le 
_evidence of the ſaid Rrichard Bra lley and Chriſtopher Cliherall of | 
and upon the premiſſes given before us upon their ſaid oaths, and 
allo upon hearing and fully underſtanding all and ſingular the mat- 
ters and things by the ſaid Jobn Elliſen alledged in his defence of 
and upon the premiſles, it appears manifeſtly to us, that the ſaid 
Jobn Hlliſan is guilty of the prem fſes above laid to his charge in 
manner and form as by the ſaid complaint is above alledged ; and 
becauſe upon enquiry made by us the ſaid two juſtices on the oath 
of the {aid Chriſtopher Glitherall in that behalf hkewiſe in due man- 
ner taken before us the ſaid ju tices then having power and autho- 
rity to adniniſter tha! oath to him-the ſaid Chriſtopber in that be- 
half, it manif<ſt'y appears to us the jaid juſtices, that the ſaid mare 
in the ſaid complaint mentioned, at the time of conveying the 
lame awiy as in the ſaid complaint is mentioned, was of the value 
of four poands and four ſhillings of lfu money of this realm: 
Therefore it is conftdered by us the ſaid juſtices, and we the {aid 
_ juſtices do oder and adjud e, that the ſaid John Elliſon be con. 
victed of the premiſſes by the complaint aforeſaid fo as aforeſaid 
laid to his charge; and that he pay to the ſaid S⁰mꝑi Braun the 
fim of eight pounds and eight ſhillings of lawful money of Great 
Britain on th. day of now next enſuing, be- 
ins double the value of the {aid mare in the ſaid complaint inen. 
tioned, according to the form of the ſtatute in that behalf made 
and provided. In wirneſs whereof we the ſaid juſtices have here | 
8 | un 
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t our hands and ſeals this fixth day of OQober in the thir- | 
ieenth year of the reign of our lord George the ſecond, king of 


unto pu 


Great Brita in, 


France, and Ireland, defender of the faith, and ſo 


Mmth, and in the year of our Lord one thouſand ſeven hundred and 


thirt y-NINC- 


* J. That reaſonable diſtreſs ſhull be taken. 


£L 


4482 


Diſtreſſes fhall be reaſonable and not too great; Diſtreſs te 
ind he that taketh great aud unreaſonable dif- be reaſonabie,. 


reſſes, ſhall be grievoufly amerced. 52 UI. 3. 
6. 4. 


For example, if the lord diſtrain two or three oxen for 121, of 


the like ſmall ſum, and the owner bring a replevy of the oxen, and 
the lord avow the taking of them for the 12d; of his own ſhewing, 
he ſhall make fine: or the party may have his action upon this 


ſatute. 2 Inſt. 107. 


If the lord diſtrain an ox, or horſe, for a penny ; if there were 
no other diſtreſs upon the land holden, the diſtreſs is not exceiſive : 
but if there were a ſheep, or a ſwine, or the like, then the taking 
of the ox or horſe is exceſſive, becauſe he might have taken a beat 


of leſs value. 2 Init. 107. 
PI. Manner of taking diftreſs 


1. Gates or incloſures may not be broken open, 
nor thrown down, to make a diſtreſs. 1 Inſt. 
161. e 8 | 8 | | N : 


2. Nor may the leſſor enter into the tenant's 


houſe, unleſs the doors are open. Read. Diſtr. 
2 Bac. Abr. 111. | TED 


breaking 


Fat es. 


: Operin 4 


dars. 


Upon a queſtion about taking a diſtreſs, it was held by the lord 


16$, 


clandeſtinely conveyed or carried away, ſhall be 
put, placed, or kept in any houſe, barn, ſtable, 


3. Where any goods or chattels fraudulently or 


duthouſe, yard, cloſe, or place, locked up, faſten- | 
ed, or otherwiſe ſecured, fo as to prevent ſuch goods or ch 


chief juſtice Hardwicke, at the ſummer aſſizes at Axeier, 1735, 
that a padlock put on a barn door could not be opened by torce, to 
take the corn by way of diſtreſs. 9 iner. 128. 5 

But if the outer door of an houſe is open, one may break an in- 
ner door to take a diſtreſs. Cafes in the time of lord Hardisic te. 


Aid of the 


conſtables and 
Juſdices. 
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DISTRESS. 


from being taken and ſeized as a diſtreſs for arrears of rent; it 
ſhall be lawful for the landlord, or his ſteward, bailiff, receiver, or 


other perſon or perſons impowered, to take and ſeize as a diſtres 


for rent, ſuch goods and chattels (firſt calling to his aſſiſtance the 


_ conſtable, headborough, borſholder or other peace officer of the 
hundred, diſtri, or place, where the ſame ſhall be ſuſpected to he 
concealed, and in caie of a dwelling houſe, oath being alſo firſt 


*490 


made (G) before a juſtice of the peace, of a reaſonable ground to 


ſuſpect that ſuch goods or chattels are therein) in the day time to 


break * open (H) and enter into ſuch houſe, barn, fable, out. 


houſe, yard, cloſe, and place; and to take and ſeize ſuch goods 


and chattels for the ſaid arrears of rent, as he might have done if 


they had been in any open place. 11 G. 2. c. 19. ſ. J. 


But except it be in this caſe where the goods are clandeſtinely 
conveyed, it may ſeem from what hath been ſaid, that the land- 


lord hath no mean to come at the goods in order to make diftreſs, 


if the tenant ſhall think fit to lock up his gates, and ſhut the doors: 
And the like may be obſerved in caſes of diſtreſs for the levying 2 


penalty, by warrant of juſtices of the peace (unleſs ſuch penalty, 


n niſhed by amerciament.” 


or part thereof, be given to the king. Which matter may ſeem to 
require ſome conſideration. * 5 

"Pars tn ihe 4. If a landlord comes into a houſe, and ſeize; 
| upon ſome goods as a diſtreſs, in the name of af 
name of the 


x 1 the goods of the houſe ; that will be a good ſeizure 
1 8 8 of all. 6 Med. 215. 85 
El. Diflreſs how to be demeaned. 
Impounding 1. By the 52 H. 3. c. 4. None ſhalt cauſe | 


#f7 the fremi/- s any diſtreſs that he hath taken, to be driven ot 
tes. doof the county where it was taken: and if one 
. „ neighbour do ſo to another of his own auths- 
« rity (as for damage feaſant, or rent charge, 2 Inſt. 106.) he {hall 
«© make fine as for a thing done againſt the peace; and if the lord 
ſo preſume to do againſt the tenant, he ſhall be grievoully pu- 


Before this act, at the common law, a man might have driven 


the diſtreſs to what county he pleaſed ; which was miſchievous, for 


two cauſes ; I. Becaule the tenant was bound to give the beaſts be- 
ing impounded in an open pound ſuſtenance, and being carried 
into another county, by common intendment he could have ne 


knowledge where they were. 2. He could not know where to have 


a replevy; but the party was, before this ſtatute, driven to his àc- 
ion upon his caſe. 2 Inſt. 106. 


And 
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And albeit this ſtatute be in {thi negative, yet if the tenancy he 

31t za one county, and the manor in another county, the lord may 
» Of Wl grive the diſtreſs which he taketh in the tenancy to his manor 
tres MW ; the other county; for that the tenant is out of both the ſaid miſ- 
the chiefs for the tenant by doing of ſuit and fervice to the manor, by 
the MW conmoa intendment may know what is done there, and therefore 
o be mie give his be aſt ſuſtenance. And to know where to have his re- 
rſt plery, the ba {ff of the manor uſually drives the cattle diſtrained 3 PREG 
d to ne pound of the manor. And hereby it “ is to be noted, 1 a 491 | 
eto 4. u of the miſchief, is out of the OY of the law, tho' 1 = 
out- be within the letter. 2 Inft. 106. | 
00ds And by the 1 & 2 P. & M. c. 12. I is Garth V＋ ended, that 
ne if « no diſtreſs of cattle ſhall be driven out. of the hundred, ra pe, 

« wape take, or lathe, where ſuch diſtreſs ſhall be taken, except 
nely i jt he to a pound overt within the fame ſhire, not above three 
and- „ miles fiſtant from the place where the ſaid diſtreſs was taken; 
rels, « and no cattle or other goods diſtra ned for any cauſe at one time, 
WT „ ſhall ve impounded in ſeveral places, whereby the owner may 
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ng 2 « he conſtrained to ſue ſeveral replevies; on pain of 100s to the 
alty, « party grieved, and treble damages.“ ſ. 1. 

m tq T. 21 G. 2. Grmbort and Pelah. 'The i juſtited im- 
5 pounding cattle damage feaſant. And on evidence it appeared, he 
es put them into the next pound, though it happened to be in ano- 


| al ther county. And Lee Ch. J. held, it did not make him a treſ- 
zue paſſer, though it ſubjected him to the penalty « of the ſtatute of the 
& 2 P. & M. Str. 1472. 

Note, a pound is either ert or open, as in a pinfold made for 
ſuch put poſes, or in his own cloſe, or in the cloſe of angther by 
his conſent; and it is therefore called open, becauſe the owner may 
give his cattle meat and drink, without treſpaſs to any other, and 
then the cattle muſt be ſuſtained at the peril of the owner: Or it is 


yu a pound covert or Hos as to impound the cattle in ſome part of 
55 his houſe; and then the cattle muſt be ſuſtained with meat and 
has drink at the peril of him that diſtraineth, and he thall not have 
1 any ſatisfaction therefore. I Inſt. 1 
lord But if the diſtreſs be of utenſils 0 pub, or tack like dead 4 
oy: goods, which may take harm by wet or weather, or be ſtolen away, | 
there he muſt pound them in a houſe, or other pound covert, 
2 within three 1 in the ſume county; for if he impound them in 
57 2 pound overt, he muſt an{wer for them. 1 Inſt. 47. 
* 2. By 11 G 2. c. 19. Any perſon diſtrain- 
By ine, may impound or otherwiſe ſecure the diſtreſs, Imbounding 
Ki of what kind ſoever it he, in ſuch place, or on en 2 be fremiſſes. 
ave ſuch part of the piemiſſes, as ſhall be moſt conve- 
5 nent; and may appraiſe, and ſell the tame, as any perſon before 
might have done off the premil iſſes. ſ. 10. | 
3. Cattle diſtra incd may not be worked or uſed, Uſing the | 
ualefs for the owner's benefit, as a cow milked, gooss difrained.. 
Ld ; Vo OL J. 31 | or 
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or the like ; much leſs may they be abuſed or hurt. Ce. fer 
148. 
And it hath been ſaid in this caſe, that even a cow may not be 
2 milked ; for tho' the cow be better for this, yet he * who took the 
diſtreſs ought not to do good to the owner without his conſent, and 
perhaps the owner would have come before any damage came hy 
this to the cow; and if it periſh by this, yet he who took the dit. 
treſs may diſtrain again. 2 Bac. Abr. 112. 
85 4. So if the diſtreſs be loſt by the 20 of God. 
Diſtreſs dy- as if the diſtreſs dies in the pound, without any 


ing. default in the diſtrainer; in ſuch caſe, he who 
made the diſtreſs may diſtrain again. I Salk, 

248. 
ES 5. It is the diſtrainer's own fault, if he puts the 
Kill:d. diſtreſs in a pound which will not hold it; but 


he cannot juſtify the tying of cattle in the pound, 
and if he ties a beaſt, and it is 3 he muß Pay damages 
I n. 248. 


. Of reſcous and pound breach. 


Rofcous ank I. By the common law, if a man break the 


Found breach. pound, or the lock of it, or part of it, he great) 
off-ndeth againſt the peice, and doth treſpaſs to 


the king, and to the lord of the fee, and to the ſheriffs, and hun- 


drciors, in breach of the peace, and to the party, and to the de 


laying of juſtice; and therefore hue and cry 1s to be levied againſt 


him as againſt thoſe who break the peace. Mir. c. 2. ſ. 26. And 
the party who diſtrained may take the goods again, whereſoeye! 
he ſhall and them, and impound them again. I Inſt. 47. 

2. And by ſtatute, on any pound breach or reſcous, of good 
diſtraincd for rent, the perſon grieved thereby, ſhall in a ſpecial 
action upon the cale, recover treble damages and coſts againſt the 


offender, or againſt the owner of the goods, it they be afterward: 


found to have come to his uſe or poſſeſſion. 2 W. c. 5.1. 4. 


Treble damages and cofis| In the caſe of Sir W ilfred Liwſon if 


Storey, M. 6 W. It was adjudged, that the colts ſhall be trebled 


as well as damages. L. Raym. 20. 
3. When a man hath taken diſtreſs, and the cattle difrained, 25 


he is driving them to the pound, go into the houſe of the ownel; 


if he that took the diſtreſs demand them ol the owner, and he deli 
ver them not, this is reſcous in law. I Inſt. 161. 


3 Replevyity 


e by 
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IX. Repl. erying 2 WY ſtreſs. 


1. It is worthy of obſervation, how provident OP 

the law is, that mens beaſts, cattle, or other goods _ 

be not unjuſtly or exceſſively diſtrained; and if they be, that deli- 
verance * be ſpeedily made of them by replevy (or taking back the 
pledge) : otherwiſe the huſbandry of the realm, and mens other 
_—_ might be overthrown or hilidred. 2 1 4 137 g 


„To which purpoſe, it is enacted by the 1 & 2 P. & M. c. 12. 


* the ſheriff of every county ſhall, at bis firſt county day, or in 
two months after he hath received his patent of office, app doint and 
proclaim in the {hire town four deputies at the lect, dwelling not 
above 12 miles one diſtant from another, to make replevies; on 
pain of 51 for every month that he ſhall lack fuch deputy or deputies, 
half to the king, and half to him taat {hall fue in any court of re- 
cord. I. 3. | 

3. And the eri , or other off r havi ng eien to grant re ple- 
rins, ſhall in every replevin of a diſtreſs for rent, take in his own 
name, from the plaintiff and two ſureties, a bond in double the va- 
lue * the goods diſtrained, to be aſcertained on the oath of one wit- 
neſs, and conditioned for proſecuting the ſuit with effect, and with- 


out delay, and for duly returning the goods diſtrained, in caſe a re- 


turn mall be awarded; before any deliverance be made of the diſ- 
treſs; and the ſheriff ſhall aſſign ſuch bond to te avawwant, or per- 
fon making conufance. 11 G. 2. C. 2985 t. 23. 


de r otber of 271 1 18 8.3. "Richards and Atom. A rule 


as made on Jeſepb Garmeſon the replevin clerk, Revert Feffreys tk 
de theriff, and Edward Pembury the clerk of the county court, 10 


diſcover the names of the pledges taken upon granting the replevin 


in this cauſe, and to ſhew cauſe why they ſhould not pay the defend- 


ant 571 15s, being the damages and coſts recovered by him in this 


cauſe, together with the cotts of the application. The dittreis was 
for rent; and on replevin brought, the defendant had a verdict with 
the damages and cotis abovementioned. On application to Garmeſon 
for tlie names of the pledges, he from time to time evaded and de- 
layed 10 doing; having it was ſuppoſed taken none, or at leaſt inſuf- 
ficient fur eties; and being (as it was ſworn) attorney for the plain- 
tiff in this action. On {hewing caule, Garmeſo1 made an affidavit of 


his ilIneis and ina tbiluy to do any butinefs. The under-ſheriff and 
county court clerk ihewed for cauſe, that they were intirely ignorant 


et this matter, having nothing to do with the replevin clerk, who 
Wa as appointed by the high theriff in purſuance of the ſtatute. The 


court mlarz2d the ro to a further day, and ordered the high ſheriff 
to be ad ed, when it was held, that as well “ the high tlacriff and * 494 
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under-ſheriff as the replevin clerk (who | is their deputy” ) are anſwera. 
ble to the defendant in replevin for the ſufficiency of the pledges. 
They therefore diſcharged the rule againſt the county court clerk; 
but with regard to the high and under ſheriff, and the replevin clerk, 
weed made the rule abſolute. Black. Rep. 1220. 


To the aviwant or ir perſon bins conuſance] Avoabry is, where ort 
takes a diſtreſs, and the perſon diſtrained ſues a replevin; then he 
that took the diſtreſs muſt avow and juſtify in his plea, for what 
_ cauſe he took it, if he took it in his own right; and this is called an 

avowry . if he took it in the right of another, then, when he hath 
ſhewed the cauſe, he muſt make coniſance of the taking, as bailiff or 
ſervant to him, in whoſe right he took it. Terms of the L. 


X. Sale of the diſtreſs. 


Saſe. Diſtreſs taken for an A preſented | in the loet, 
| | may of common right be fold, becaule it is a court 
Ot f record ; but otherwiſe it is, of diſtreſſes in courts that are not of 
record. 12 Mod. 330. 

So a diſtreſs for an amercement in a court barvo cannot be {1d 
but in ſuch caſe a diſtreſs infinite ſhall go. 1 Bulſt. 32. 53: 

In like manner, before the ſtatute of the 2 W. ſeil. :. c. 5. diſ. 
treſs for rent in arrear could not be ſold, but only detr: 0 till pay- 
ment of the rent : But by the ſaid ſtature it is enact-d, that heres 
the moſt ordinary and ready way for recovery of arreurs of reit is dl 
trefs, yet ſuch diftreſſes not being to be ſolil, but 91; * U tained as pleds s fit 
enforcing the payment 4 7 uch rent, the perſons diſlrain ny have little boi. 
Ft thereby: ther, fore f from hencefunti, where any £95ds ſhall be dl ran ved 
(I) for rent reſ-rved and due upon any demiſe, leaſe or contract abba. 
ever, and the tenant, or owner of the god diftrained, ſhall nat within 
Ave days next after ſuch diſtreſs taken, avd notice (K) there . with I 
caufe of ſuch tubing) left at the chief manſi: ton houſe, or other moſt noterini 
place on the brei fe replevy the ſame ; in ſuch caſe the perſon difraini"; 
ſhall, avith tte ſheriff or under-ſher ff of the county, or with the curl 
ef the hundred, pariſh, or place, where ſuch diftreſs ſhall be talen,” coil 
the eds and chattels fo difrained to be appraiſed by tav9 ſworn ( (L) c. 
praiſe ol 0 71 om ſuch fheriff, under-fheriff, ar confable ſhall fevear ) is d. 

raiſe (N I) 2 be ſame truly, accord: ing to the be/ of their underflanding ; ard 


for them, jor ali face 1 t the rent, and charges of Yo diſirels, appraije 
ment and ſate ; leaving the 0 overplus (if any} avith the fherl ' under Ute 
if, or conflubie, for the owner's Uſe. WI. ſe ff. 1. c. 5. J. 2. 


Shall not within feos days} NI. 13 G. n 54 Srerr. Fro Gal 
for entering his houſe, and keeping poſſeſſion of his goods eight di- 


The och: ndant juſtiſics under a diſtreſs or rent. But by the 7 
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The defendant ought to have removed the goods at the five days end; 
nd for the other three he is a treſpaſſer, and chere is no juſtifica- 
tion. Str. 717. | 


The conſlable of the hundred, pariſh, or place, where ſuch diſlreſs ſtall 
letalen] T. 7 W. Walter and Rumbaid. The tenement whereupon | 
the diſtreſs was made, lay part in the: hundred of Xin2/tey in Wilthire, 
and part in the hundred of And:ver in the county of Sthampton, 
and part of the diſtreſs was taken in Kinaſſey, and part in Andover ; 
and all impounded together in the hundred of X:inafley ; and the con- 
ſtable of Kinaſley adminiſtered the oath to the appraiſers for the whole, 
in the preſence of the conitable of Andover. It was objected, that 
the goods which were taken in Aadover ought to have been impound- 
ed, appraiſed, and fold in Audover; and that the conſtable of 4nd- 
ver, tho? preſent in Kmafley when the appraiſement was made, had 
no juriſdiction there, ſo that the whole was done ſolely by the con- 
ſtable of Kinaſl-y, which therefore as to the goods taken in Andover 
was void. But by the court; the chating the diftreis over into the 
other county, is a continuance of the taking the diſtreſs; and the 
party, ſince it was for one intire cauſe, cannot fever the diſtreſs, but 
ought to chaſe them all together, and impound them in one pound. 
L. Raym. 53. er | 

By the 1 & 2 P. & M. c. 12. No perſon ſhall take for keeping 
in pound, or impounding any diſtreſs, above 4d for any one whole 
diſtreſs: and where leſs hath been uted, there to take le!s ; on pain 
of 51 to the party grieved, beſides what he ſhall take above 4d. 


* F 


1 Irregularity in the proceedings. 


Where any diſtreſs ſhall be made, for any kind Irregularity 

of rent juſtly due, and any irregularity ſhall be 

afterwards done by the party diſtraining, or his agent; the diſtrels 
mall not be deemed unlawful, nor the diſtrainer a treſpaſſor ab & initicy + , 96 
but the party aggrieved may recover ſatisfaction for the ſpeclal da- Ta 
mage, in an action of treſpaſs or on the caſe; and if he recover, he 

Tall have full coſts. 11 G. 2. c. 19. f. 19. ©» 

But no tenant ſhall recover on ſuch action, if tender of amends _ 
hath been made before the action brought. ſ. 20. J 5 


AI. Landlord re-entering on nonpayment. 


In cafe where a half year's rent ſhall be in arrear, Ro-entring. 
and the landlord or leffor hath right by law to re- . 
enter ſor noppayment thereof; he may, without any formal de- 
mand or fe-entry, ſerve a declaration in ejectment; and on reco- 
Tring judgment and execution, {hall hold the premiſſes diſcharged 

5 . Fre N | from 
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from the leaſe. But this not to bar the ripht of any mortgapee 
And it the defendant files a bill in equity, he ſhall not have an in. 


Junction againſt the proceedings at law, unleſs he ſhall bring the ar. 


re 


rears into court, and alſo the coſts taxed in the ſaid ſuit. Provided 
that if the tenant ſhall before the trial in giectment „ Pay all the arrears 

83 453 2 2 15 _— 4 , > | > g . | : 
and coſts, the proceedings on the ejectment thall thenceforth ceaſt. 
4 G. 2. Cs 28. . 253 35 4. | : 


XIII. Caſe of tenant holding over. 


1 3 : | £ 

Folding over 1. By the 8 Ann. c. 14. Whereas tenants pur 
after the term autre vie (that is, holding during the life of ano- 
expired, ther perſon), and Ilefices for years, or at will, fre. 


: quently hold over after the determination of the 
leaſe; and whereas after the determination of ſuch, or an; 
other leaſes, no diſtreſs can be made for arrears of rent that prey 
due on ſuch leaſes before the determination thereof; it is there- 
fore enacted, that it thall be lawful to diſtrain after the determing- 
tion of ſuch Icaſe, in the ſame manner as if it had not been deter. 
mincd : provided, that the diftreſs be made within fix kalender 
months after the determination of the leaſe, and during the continy- 
ance of the landlord's title or intereſt, and during the poſſeſſion of the 


tenant from whom ſuch arrear became due. ſ. 6, 7. 
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And by the 4 G. 2. c. 28. If any tenant for lite or years, or other 
Prion who ſhall come into policfiion by, from, or under him, ſhall 
wilfully hold over any lands, after the determination of ſuch term, 
and after demand made, and notice in writing given for delivering 
the pofſeſſion thereof; he {hall, for the time that he ſhali fo hold over, 
pay * double the yearly value thereof, to be recovered by action of 
debt, in any court of record. 1. 1. | | 


After the determination of fuch term, and after demand made, and ms 


3 1 8 . 1 1 1 I 5 (11 
tice in writing given] E. 16 G. 3. Criting and Derby. On an action 


for double value of the farm, it appeared, that the plaintiff on the 
20th of September, and again on the 7th of October, gave a written 
notice to the defendant to quit the premiſſes on the 10th of October 
then following, being the day on which the leate would expire. it 
was objected, that by the ſtatute the notice ought to be after and not 
Perforce the expiration of the term. But by the court, rrotwithſtand- 
ing the order in which the words are placed in the act of parliament 
it s evident that the notice oughit to be previous; otherwile it would 


| e a = E wg” ire after the 
be ablurd, and impoffible to be complied with, to require a/#7 8 


= 0 * 4 4 # © / - i i n. 
expiration of the term that the tenant ſhould quit a7 the explratio 


4 7 — 5: * 3 API r 70 
This ſtatute, Ina the 118. 2. c. 19. being in pur: materia Oug: 
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CCC 
E. 6 G. 3. Taſter and Burr. The landlord demiſed to the tenant 


from year to year, commencing the xcth of October, being old 
Michaelmas-day. The tenant dies on the 27th of Auguſt. The 
und'ord, on the gth of September, gives notice to the executor to 
quit, at the end of the term. The queſtion was, If this notice is ſuf- 
frient? The court held clearly, that in a common caſe, it would 
not be ſufficient notice; but in the caſe of an executor, they doubted. 


But lord Mansfield inclined ſtrongly, that the nature of the contract 


being to hold from year to year, unleſs reaſonable notice was given on 
either ſide, and notice not having been given in reaſonable time; the 
executor was bound to keep the farm, if required, another year: 
And therefore on the other hand, is at liberty to keep it if he chuſes 
it. Black. Rep. 96. 

M. 19 G. 2. Daęget and Snoavden. In the common pleas. On 
the 5th of October 169, a written memorandum was entered into, 
whereby the plaintiff agreed to let to the defendont a farm, to hold the 
rable ground from old Candlemaſs then next, the paſture from old 
Lady-day, and the meadow from old May-day, for ſeven years from 
the ſaid days and times, paying rent half yearly, at old Michaelmals 
and Lady-day. In September 1777, the plaintiff gave the defendant 
z written notice, to quit the arable land at old Candlemaſs next, the 
paſture at old Lady-day, and the meadow ground at old May-day. 


The“ queſtion was, whether this notice was ſufficient to entitle the + 


plaintiff to recover the whole or any part of the premiſſes? For the 
vefendant it was argued, that this was not a {ufficient notice for any 
part ; the whole being one intire tenancy ; and therefore notice to 
quit ought to have been given on the 13th of Auguſt, being fix 
months previous to the time when the firſt part of the term expired. 
But by the court, The notice was ſufficient for the whole. 
ſettled by all the judges about ten years ago, to avoid diverBty of opi— 
nions, and for general convenience, that in tenancies from year to 


rear (which theſe Kinds of holding over are held to be) there mult be 


x months notice on either fide to quit, according to the ancient 
lw; except Where any ſpecial agreement, or the cuſtom of any par- 
ticular places, intervenes. The true conſtruction of this agreement 
5, that it is a holding from Lady-day to Lady-day, the rent being 
payable at Michaelmaſs and Lady-day. And though part of the 
farm is to be entred upon and quitted at old Candlemaſs, and other 
part not till old May-day, yet that is no more than the cuſtom of 
moſt countries would have directed, without any ſpecial words for 
that purpoſe, in a taking from old Lady-dav. Black. Rep. 1224. 


1 
But after all, this remedy by action ſeemeth not altogether ace. 


Fate to the evil; for three reafons. 1. Becaute ſuch action is cer- 
anly tedious and expenſive. 2. It is uncertain, when the action 5 


over, whether the tenant will be able to pay. 3. What is chiefly 


wanted, namely, putting the landlord into poſſeſſion, is not obtained 
by ſuch action, but for that he ſhall be fill to ſeck. A more ſhort 
and eaſy method of ouſting the tenant of bis poſſeſnon, ſcemeth 
more eligible in the like caſes. = | 

Nd 7. Whereas 


It was 
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2. Whereas great inconveniencies have happened 
7770 I:ling oder f. to landlords, whoſe tenants have power to deter. 


ter having given mine their leaſes, by giving notice to quit the pre. 


ice to quit. miles, and yet refuſing to deliver up the poſſeſ. 
Hon, when the landlord hath agreed with another 
tenant for the ſame ; ; it is therefore enacted, thar if any tenant ſhall 


; give notice of his intention to quit the premiſſes at a time mentioned 


in ſuch notice, and thall not accordingly deliver up the poſſeſſion at 
the time in ſuch notice contained, he, his executors or adminiſtra. 
tors, ſhall from thence forward pay double rent, to be recovered in 
like manner as the ſingle rent. 11 G. 2. c. 19. f. 18. 

II. 5 G. 3. Timmins and Ronuliſan. In replevin, the landlord 
avows, that he demiſed the premiſſes to the tenant for one year from 
the 5th of ** 1760; that the tenant “ gave notice that he would 
quit the 5th of April 1761, but held over till the 10th of October; 
wherefore he avows for double rent for half a year. The tenant 
1 20 a demiſe, from the landlord for one year from the 5th of Apri 

1760, and ſo from year to year, as long as both parties pleaſed; 
That the demiſe was only by parol ; and that the notice proved to be 
given by the tenant to the landlord to quit the 5th of April 1761, 
was only by parol likewiſe, The queſtion was, Whether the tenant 
was liable to pay double rent for not quitting after a parol notice; 
and further, as ne held under a parol Gems; as tenant from year to 
year, whether this is a holdirg under the ſtatute, ſo as to ſubject the 
tenant to double rent for not quitting after notice. It was argued 
for the tenant, that the act muſt be confined to e wherein an 
expreſs power 1s reſerved to determine the tenure by notice; and to 
notices in writing only; becauſe the ſtatute ſpeaks of the time in fuch 
notice mentioned ad contained, which words are not applicable to pa- 
rol notices. For the landlord it was inſiſted, that thi is being a re- 
medial law, the words might be fairly extended to parol leaſes, which 
are the moit common, and to parol notices; without which, the 
clauſe would be nugatory, and atfect only ſuch tenants as were foolih 
enough, to give written inſtead of parol notices. By lord Mar: 
Held chief juſtice: Statutes in pur! materia are to be taken all as one 
ſyſtem, to ſuppreſs the miſchief. Las miſchief is an act of vexation, 
inconvenience, and injuſtice, by the tenant, after notice given bf 


PUBIC after the landlord has ether tenant ready, to ſtop thort 


and ay, | wor't quit. This is an univerſal fert of holding, and 
r2crefore this practice might be a very extenſive evil. The logitlature 
12 the 4 G.2. made'a provition, where the landlord gives notice, 
and afterwards in the 11 G. 2. this additional provition, in c caſe the 


_ rotice comes from the tenant. The two laws are only parts of the 


fame *. ovifion. It is ſaid, the notice muſt be in writing. Why! 
Does the act ſay ſo? No. But the act of 4 G. 2. does. That is the 
it: 'ongeſt x reaſon againft it. It is here purpolely omitted. The dri 2 
of the act could not leave it out by accident, having the other act be- 
fore him. As to the ach Een tioned and contained; may not thai be 


ale 
in a parol notice? Certainly it may. [ theretor? think this 18 hi 
Ny | | Vi "1 


2 — © — 


er 
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within the miſchief, the preamble, and the enacting words of the ſta- 
tute — Wilmot juſtice (the other two juſtices being abſent): As to 
the notice being in writing, the different penning of the acts furnithes 
evidence of different intentions. The 4 G. 2. teems to reſpect chiet- 
ly * leaſes for lives or for long terms of years; and if the tenant holds 
over, and the landlord gives notice in writing for him to quit, he 
ſhall recover not double rent (for that might not be an equivalent) but 
double the yearly value of the eſtate : And for that reaſon it was ne- 
ceſſary, that it thould be recovered by action, and not by dittrels. 
There are two good reaſons why one ſhould be in writing, and the 
other not. Firſt, if the tenant gives ſuch notice as will juſtify his 
leaving the farm, and doth not leave it, that is the miſchief which the 
act meant to meet; and parol notice is ſufficient for that. Secondly, 
landlords generally can write: tenants in the country very ſeldon can. 
This cafe is within the preamble and the enacting words; but, had 
the preamble Deen confined, I ſhould have been for extending the re- 
medy according to ae enacting words. Theſe tenancies are the moſt 
uſual of any. It hath almoſt extinguiſhed tenancy at will, which by 
reaſon of the inconveniencies that would otherwiſe enſue to both par- 
ties, is not now to be underſtood as determinable at plcature, but for 
ayear certain, which was better, but ſtill inconvenient z to turn out 
or quit at the end of the year, without notice. This produced the 
preſent rule, that landlords and tenants ſhall mutually give reaſonable 
notice. What is reaſonable, is matter of circumſtances. This brings 
the preſent leaſe within the words of the act. They have power to 
quit and determine, upon giving reaſonable notice. And judg- 
ment was given for the landlord. Black. Rep. 5333. Bur. Mansf. 
„ 5B | „ COR» 

But this remedy, in like manner as the former, ſeemeth not appo- 
ite to the main purpoſe. 
that the tenant is a man of ſubſtance ; Which probably may not be 
the caſe. It is moſt likely, that if he were able 10 live elſewhere, he 
would not chuſe to hold over under ſuch circumitances, nor perhaps 
would the landlord want to be rid of him. The putting him out of 
poſſeſſion, by ſome expeditious and caſy method, ſcemeth the more 
adequate remedy in this caſe alſo, in like manner as is provided in the 
cale where the tenant deſerteth the premiſſes, as hereatter followeth. 


Ti. Attornins to ſtrangers. 


; Whereas the poileffion of eſtates is rendered pre- Attorning 
cus, by tenants attorning to itrangers; it is en- ta flrangers. 

acted, that all ſuch attornment {hall be void; unleſs | 
the lame be made purſuant to ſome judgment at law or decree in 
equity, or * be with the conſent of rhe laudlord, or be to a mortga- 


des att. — 1 | 2 9 : 8 * 
e the mortgage is become forfeired- 11 C. 2. C. 19. l. II. 
\ Vis . „ 3 1 | | Aud 
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The ſtatute proceeds upon a ſuppoſition 
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pain of forfeiting to bim three years valus of the rent; and the 
landlord may wake Himſelf delendant by joining with the tenant, 
or may apprar by himſelf, ſ. 12, 13. „%%% GL. 
And it the tenant ſhalt not give notice to the landlord, and 
the plaintiff ſhall obtain judgment againſt him by default; the 
court, on application, will fet aſide the judgment, and order the 
tenant to pay the coſts. Bur. Mansf. 1996. 


& 2 
XV. Deſerting the premiſſes. 
Tenant de- If any tenant at rack rent, or where the 
ferting. rent reſerved ſhall be full three fourths of the 


yearly value of the demiſed premiſſes, who ſhall 
be in arrear for one year's rent, ſhall deſert the premiſſes, and 
jeave the ſame uncultivated or unoccupied, ſo as no ſufficient 


diſtreſs can be had; two juſtices (having no intereſt in the pre- 


miſſes) may, at the requeſt of the landlord, go upon and view 
the ſame, and affix on the moſt notorious part of the premiſſes, 
notice in writing, what day (at the diſtance of 14 days at the 
ieaſt) they will return to take a ſecond view: and if on ſuch ſe- 
cond view, the tenant ſhall not appear and pay the rent, or there 
| ſhall not be ſufficient diſtreſs on the premiſſes, then the juſtices 
may put the landlord into poſſeſſion, and the leaſe as to ſuch 
demiſe ſhall from thence be void. 11 G. 2. c. 19. ſ. 16. Wy 
But the tenant may appeal to the next juſtice or juſtices of 
aiize 3 who may award coits to either party. ſ. 17. 


AVI. Rent in caſe of an extent or execution. 


Extent or In the cafe of K. and (Cotton, T. 1755, it ws 
executron. determined by the barons of the exchequer, a 


affirmed on a writ of error, that if a diſtreſs be 
ade for rent, and before the five days given by act of parlt- 
went are expired an extent is ſued, though it be not levied, 
for a debt due to the crown; the extent ſhall take place of the 
diſtreſs: becauſe the diſtreſs doth not ouſt the property of the 
efiefts into the landlord, but is only a pledge for ſecurity in his 
hands for his rent. | 5 


* But by the 8 An. c. 14. No goods being on any meſſuage, 


lands, or tenements, leaſed for life, term of years, at will, or 
otherwiſe, ſhall be liable to be taken by execution, unleſs the par- 


ty, at whoſe ſuit the execution is ſued out, thall, before the re. 


moval of ſuch goods from off the premiſſes, pay to the landlord or 
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F all fach rent as ſhall be then due for the premiffes, pro- 
vir 80 chat it amount not to more than one year's rent; and if the 
aars ſhall exceed one year's rent, then the party paying fuch 

rd one year's rent, may to execute his — 


5% 


Aud i in caſe of two executions, theve ſhall not be two years. rent 


= 


do the landlord : for the intent of the act was to reſerve to the 


Need only the rent for one year, and it was his own fault if he let 
more run in arrear. Therefore one year's rent to the landlord bein 


paid to him on the firſt execution, the ſheriff is not to levy for hum 


again any thing on a ſubſequent execution. Str. 1024. 


XLII. Rent on the death of tenant” for life. 


Whereas where any leffor or landlord, hav- Tenant for 
ing only an eſtate for life, in the lands, tene- life dying, 
ments, or hereditaments demiſed, happens to die 
before or on the day on which any rent is reſerved or made p 


ble, ſuch rent or any part thereof is not by law recoverable by the exe- 


cutors or adminiſtrators of ſuch leſſor or landlord ; nor is the perfon 
in reverſion intitled thereto, other than for the afe and occupation 
from the death of the tenant for life; of which, advantage hath of- 


ten been taken by the undertenants, who thereby avoid paying any 


thing for the ſame : for remedy thereof, where any tenant for life ſhall 


happen to die before or on the day on which any rent was reſerved or 


made payable, upon any demiſe or leafe of any lands, tenements, or 
hereditaments, which determine on the death of fach tenant for life, 
the executors or adminiſtrators of ſuch tenant for life may, in an ac- 
tion on the caſe, recover of ſuch under-tenant, if ſuch tenant for lite 
die on the day on which the ſame was made payable, the whole, or 
it vefore ſuch day then 2 proportion, of ſuch rent, according to the 
time ſuch tenant for life lived, of the laft year, or quarter Of 3 year, 
or 1 15 time in which the faid rent Was 1 due. 8. 2. c. 
19 15 
In the caſe of Page 7 and Gee, Nec. 4, 1753. Tenant in tal, 


remainder to the defendant in fee, leaſes for years, * and dies with 0 
out iſſue a week before the day of payment of the half year's rent. 


The leflee, at the da ay, Pays « all the half year's rent to the defendant. 


The executor of the tenant in tail brings his bill tor apportionment | 


ok the rent. -— By the lord chancellor Hardavicte : This point 


das never been hs termined ; but this is 0 ſtrong 4 caſe, that I ſhall. 
| Make | it a preccdent. There are in it two brd ounds Tor relict 112 Squi- 


* 


7. The firſt ariſes on the ſtatute of the 11 G. 2. The ſecond ariſcs 
GN thee tenant's having lubmitted to Pa) the rent to the defendant.— 


The re lief ariſing upon the ſtatute, is, either from the ſtrict legal 
conſtruction, or equity tor med upon the reaſon of it. And here it 


is proper to > confuer, what the-milchief was before the alt, and what 
3 remedy 


803 
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remedy is provided at common law. If tenant for life, or any who 
had a determinable eſtate, died but a day before the rent reſerved on 
a leaſe of his became due, the rent was loſt For no one was intitled 


to recover it. His repreſentatives could not; becauſe they could only 


bring an action for the uſe and occupation; and that could not lie 


where there was a leaſe, but debt or covenant. Nor could the re. 
mainder- man; becauſe it did not accrue in his time. Now this act 
appoints the apportioning the rent, and gives the remedy. But 


there are two deſcriptions of the perſon, to whole executors the re. 


medy is given. In the preamble, it is one having only an eſtate for 
life. In the enacting part, it is, tenant for life. Now tenant in tail 


comes expreſsly within the miſchief. I do not know how the judges 


at common law would conſtrue it; but I ſhould be inclined in this 
court to extend it to them. I ſhonid make no doubt, were this the 
caſe of tenant in tail after poſſibility of iſſue extinct; for he is conſi- 
dered in many reſpects as tenant for life only. He cannot ſuffer a re- 


covery. He may be injoined from committing waſte, ſuch as hurts 
the inheritance, as felling timber; though not for committing com- 
mon waſte, being conſidered as to that as tenant in tail. Were it 
the caſe of tenant for years determinable on lives, he certainly mutt 
be included within the act, though it ſays only tenant for life: It 


would be playing with the words to ſay othey wite. Theſe cafes ſhew 
the neceſſity of conſtruing this act beyond the words. Tenant in 


tail has certainly a larger eſtate than a mere tenant for life; for he has 
the inheritance in him, and may when he pleaſes turn it into a fee; 


*504 


but if he does not; at the inſtant of his death he has but an intereſt 


for life. Such too is the cafe of a wife tenant in tail ex provifione ma- 
riti. Upon this point I give no abſolute opinion. As “to the equity 


ariſing from this ſtatute, I know no better rule than this, equitas ſe 


quitur legem. Where equity finds a rule of law agreeable to con- 


ſcience, it purſues the ſenſe of it to analogous caſes. If it does ſo as 
to maxims of the common law, why not as to the reaſons of acts of 


_ parliament ? | Nay, it has actually done fo, on the ſtatute of forcible 


entry; upon which this court grounds bills, not only to remove the 
force, but ) quiet the poſſeſſion. That act requires a legal eſtate m 
poſſeſſion. This court extends the reaſon to equitable intereſt, 
But I ground my opinion in this caſe upon the tenant's having ſub- 


| mitted to pay the rent. He has held himſelf bound in conſcience to 
pay it, for the uſe and occupation of the land the laſt half year. He 


paid it to the defendant, which he was not bound to do in law. And 


in ſuch a caſe, the perſon he pays it to ſhall be accountable, and con- 


tor's life. — 


ſidered as receiving it for thoſe who are in equity intitled to it. Ihe 
diviſion muſt be that preſcribed by the ſtatute; and then the plaintiſ 
is intitled to ſuch a proportion of the rent as accrued during the teſta· 

And accordingly it was decreed. M. 8. 


III. Ret 


Hit 
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1 N how far recoverable by executors or ad mmi- 


nt Hratort. 


By the 32 2H. 8. c. 37. Foraſi much as by the FNent recover“ 
order of the common law, the executors or admini- able by execu- 
frators of tenants in fee ſimple, fee tail, and for tors or admini- 
term of life, of rents ſervices, rent charges, rent . | 
ſecks, and fee farms, have no remedy to recover 
ſuch arrearages of the {aid rents or fee farms as were due to their tel⸗ 
tators in their lives, and yet the heirs of ſuch teſtator, nor any per- 
ſon having the reverſion of his eſtate after his deceaſe, may diſtrain 
or have action to levy the ſame, it is enacted, that the executors and 
adminiſtrators of every ſuch perſon to whom any ſuch rent or fee 
farm ſhall be due and not paid at the time of his death, may have 
an action of debt for the ſame, againſt the tenant who ought to have 
paid the ſame, or againſt his executors and adminiſtrators ; or may 
diſtrain upon the premiſſes, ſo long as they continue in the poſſeſſion 


of ſuch tenant in demeſne, who ought immediately to have paid the 


ſame to the teſtator in his life, or of any other perſon claiming the 
ſame only by and from ſuch tenant oy purchaſe, gift, wa deſcent. 

"fo like manner the und may have action, or ten for ar- 
rears due in the lifetime and in the right of his wife. ſ. 3. 


And if any perſon ſhall have any rents or fee farms for the life of 1 


any other perſon, which ſhall be behind and unpaid at the death of 


| ſuch other perſon ; he, his executors or adminiſtrators, may have ac- 
3 


tion of debt againſt the tenant in demeſne that ought to have paid the 
fame when it was firſt due, his executors and adminiſtrators, or may 
diſtrain for the ſame upon the premiſſes, in ſuch like manner as he 
might have done if the perſon a whoſe death the eſtate Was deter- 
mined had been! in full life. 8 


Note, fee farm is, when the lard, upon the creation of the tenan- 
cy reſerves to himſelf and his heirs, either the rent for which 
it was before let to farm, or at leaſt a fourth part. of the value: 
without homage, fealty, or other ſervices, beyond what are eſpe- 


cially compriſed in the feoffment; and it is called a fee farm 


rats becauſe a farm rent is referved upon a grant in fee. 2 
nit. 44. : V&R 
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XIX. Of difrefe by warrant of juftices of the peace, 


Zy the 2) G. c. 20. Tt is enacted as follows: In aff caſe 
where any juſtice of the peace is or ſhall be required on impoavered by 
ay aft of partiament, to iſſue a warrant o diſtreſs, for the levying 
of any penaliy inflicted, or any ſum of money directed to be paid b 
furh att; it (hall be lawful for the juſtice granting ſuch warrant 
therein to order and direct the goods and chattels fo to be diſlroined, © 
be ſold and rlifpaled of evithin a certain time to be limited in fuch 
ewarront, fo as ſuch time be not leſs than four days nor more then 
eight aaps, unl'ſs the penalty or ſum of money for which ſuch dif. 
treſs fpail be mude, together with the reaſonable charges af taking and 
Feeping ſuch diſireſs, be ſooner paid. | | 3 
And the officer making ſuch diſtreſe, fhris and may deduct the rin. 
fonable charges of taking, keeping, and ſelling ſuch diſtreft, out «f i .A. 
money ariſins by fuch ſale; and the overplus (if any) after ſuch 0 
charges, and alſs the ſaid penalty or ſum of money, ſhall be jatifes | 


and paid, fha!l be returned on demand, to the owner of the goods | 5 
diſirained : and the officer executing ſuch warrant, if required, fall 
fhew the ſame to the perſon whiſe goods are diſtrained, and ſhall ſi fr 
a copy thereof io be taken. _ | | as We 


But this ſhall not extend, to alter any proviſions relating to di- 

trefſes to be made for the payment of tithes and church rates by tv: frau 

People called quakers, contained in the acts of the 7 & 8 W. c. 3. uin 
and ib 1 C. H. 2. c. 6. | 1 


* 86 Order and direct the goods to be ſeld.] And in this cafe no replery Ml the 
8 lies: the ſheriff having no power to examine the proceedings of the Wi — 


Juitices. - 1 Barnardiſt. 110. Str. 1184. kno 

„ 5 „„ En „ | 2nd 

Oicer may deduct the reaſenable charges.) But here is no powe and 

| given to the juſtices to aſcertain ſuch charges; therefore it ſeemeth, 
| that the officer executing the warrant {hall be the ſole judge thereo: | 

in the firſt inſtance, and aſterwards, if the owner of the goods dit- Be 

| tramed ſhall be diffatisfied, the reaſonableneſs thereof ſhall be deter- f 

mined by a judge and jury upon an action brought. 1 5 

But by ſpecial ſtatutes, this power of aſcertaining the charges of 1 


diſtreſs-and ſale is ſometimes given to the juſtices, as is ſet forth in 
this book under the reſpective titles. | 3 8 


Tithes ant! chirrch rates by the feap'e called quakers.] The abovefai. 
ſtatutes of the 7 8. 8 W. c. 34. and 1 G. ſt. 2. c. 6. relate not only 
to tithes and church rates (by which laſt ſeeineth only to be underſtood 
che churchwarddens rate for the repair and other uſes of the church), 

Hut alſo to aug cuſtomary or other rights, dues, or payments, 7 


Jongg 
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longing to any church or chapel, which of right by law and cuſtom 
ougt to be paid for the ſtipend or maintenance of any miniſter or cu- 
te officiating in any church or chapel. I herefore, for any thing | 
at appears from the words of this ſtatute, unleſs it be in the cafe of 
wrher or church rates, the juſtices may order the diſtreſs for thoſe other 
ques and payments to be detained for a certain time, and the officer 

deduct the charges not only of difraining, but alſo of eeping and 


* - 
= * ue * 
» . 
— 2 * 
. — 
— 


7 lng the diſtreſs z whereas by thoſe former acts above mentioned, 
oj the officer was only allowed to deduct the neceſſary charges of di/- 
1d by ns ST | | | | N 
ro, Wl fue eight precedents next following, drawn and communicated 
, ; to the author by a gentleman of great learning and judgment, acting 
* in the commiſſion of the peace *, are inſerted, not only as uſeful in 


% a place, but as patterns for our imitation in other like caſes. 


7 and 


Feli. 


1% A. Complaint to be exhibited in «writing before two juſtices, in 50 
15 the caſe of goods clandeſtinely removed ; on the Tx Ge: 26+ 35: 
1 ed 3 | | | e N 
4% es 
foall 
Fer = 5 | e bay; | | 
MP fm7rland. N E it remembered, that this —— day of. . . 
400 5 of — complaineth, that 4. O. of —— hath 
% fraudulently and clandeſtinely, removed and conveyed away cer- 


3+ in goods and chattels of — not exceeding the value of 
| Jol, from at =—— tO Prevent ——— from 
Ny tiftraining the ſaid goods and chattels for arrears of rent due to 
Cty i fie faid —— for the faid ——— And that B. O. of 
the —— yeoman, and C. O. of ———— yeoman, wilfully and 


knowingly aided and affifted the faid A. O. in fo fraudulently 
and clandeſtinely removing and conveying away the ſaid goods 
and chattels, and in concealing the fame. TT 


ein, A. I. 
reot | | 
A —: ET 
er. WY fired at —— the —.— day of —— 
before us — uſtices of the peace of 
6 of — reſiding 1 Hot being inte- 


*The late Sir Thomas Drury, Baronet. 


B. Warrant! 


350 
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B. Warrant thereupon to ſummon the parties concerned. 
Weſtmorland. ] To the conſtable of 


AA HEREAS 4 complaint in writing hath been this 


day of exhibitted before us —— Juſtices of 

the peace ———— reſiding near ———— not being intereſted i 
— by A. I. of .— gentleman, ſetting forth that 4.0. 

of —— —— yeoman, hath fraudulently and clandeſtinely removed 


and conveyed away certain goods and chattels of —. not ex. 
ceeding the value of gol, from ————— to prevent — from 
diſtraining the ſaid goods and chattels, for arrears of rent due to th: 


laid — for the ſaid And that B. O. of — <= 
yeoman, and C. O. of ———— yeoman, wilfully and knowingly 
aided and aſſiſted the ſaid -—— in ſo fraudulently and cland|. 


tinely removing and conveying away the ſaid goods and chattels, and 
in concealing the ſame : Theſe are therefore to command you forth. 
58 with to ſummon the ſaid A. O. B. O. and C. O. to appear before u 

at on the ——— * day of ——— at the hour of 
to anſwer the matter of the faid complaint. Given under our hands 
and ſeals at the day of  _ 


C. | Order of two ujlices thereupon. 


N. ler hn { The order and adjudiceticn Of. — i —— | 
men. juſtices of the peace of 3 


HERE AS A. O. of — yeoman, hath been duly charged 
\ before us and juttices of the peace Of — 
reſiding near ——— not being intereſted in — — with avis 
_ fraudulently and clandeſtinely removed and conveyed away certal 
goods and chattels of — not exceeding the value of gol. iron 


and chartels, for arrears of rent due to the ſaid ——— tor the fad 
—— And whereas B. O. of — Yeoman, and C. 0. ot 
yeoman, have bcen allo duly charged betore us, with having 
wilfully and knowingly aided and affiſtæd the ſaid in 0 frat 
dulently and clamdeitinely removing and CONVEYS away the ſid 


U 


| gol 


to prevent the ſaid -—- from diſtraining the faid goods 


DIFF RESTS TS 


dods and chattels, and in concealing the ſame ; And we the ſaid 19 0 
juſtices having ſummoned the parties concerned, and examined the — 
fact, and all proper witneſſes upon oath [or in caſe of a guater, upon 1 
affirmation required by law] And it appearing and being fully proved _ 
before us, that the ſaid A. O. did ſo fraudulently and clandettinely | ee 
remove and convey away, as aforeſaid, — — being of the value of Wilt! 
and the goods and chattels of the faid ——— ; And it alfo 
appearing and being fully proved before us, that the ſaid B. O. and 
(. 0. wilfully and knowingly aided and aſſiſted the ſaid A. O. in ſo 
removing and conveying away as aforeſaid, the ſaid and in 


concealing the ſame : We the faid juſtices do therefore this day 
of —— determine and adjudge that the ſaid A. O. B. O. and C. 0. 
are guilty of the offences, with which they the ſaid 4. O. B. O. and 
C. 0. are charged as aforeſaid, and they are convicted thereof; and 
we do hereby order and adjudge them the ſaid A. O. B O. and 
C. O. to pay the ſum of ——— being double the value of the ſaid 
goods and chattels, to —— or to his bailiff, ſervant or agent, on 
or before the — day of ——. Given under our hands and 


ſeals at —— the ——— day of 


D. Warrant of diſtreſs, in caſe the offenders having notice, * 500 
refuſe or neglect to pay, purſuant to the preceding order. 
"11 6. 2. c 19. 27 C. 2. c. 0. nm 


Weſtmorland. | To the conſtable of — — — 
TY HEREAS 0. of — yeoman, B. CO. of R 


— yeoman, and C. O. of ———— yeoman, were by an order 
| dated the day of ———— under the hands and ſeals of us 
—— and ——— juſtices of the peace of — reſiding near 
8 not being intereſted in ——— ordered to pay the ſum of 
arged — to — or his bailiff, ſervant, or agent, on or before the 
— day of —— being double the value of certain goods and 
Ming chattels of the ſaid ——— which the faid A. O. was before us duly 
3 convicted of having fraudulently and clandeſtinely removed and con- 
Goin veyed away from ⁊ to prevent the faid —— from diſtrain- 
och ing the ſaid goods and chattels for arrears of rent due to the ſaid 
e fad for the ſaid ——— and which the ſaid B. O. and C. O. were 
0. of Ao duly convicted before us, of having wilfully and knowingly aided _ 
ning id afilted the ſaid A. O. in ſo fraudulently and clandeſtinely re- 
7755 moeing and conveying away, and in concealing the ſame; And where- 
» ſud is the laid A. O. E. O. and C. O. having notice of our ſaid order, 


7006: 


S014, 3 5 | have 


VVV 


have refuſed or neglected to pay, and have not paid, the ſaid ſum of 


510 


1 J HEREAS — i and 


0 purſuant thereunto, and the fame hath been fully proved 
before us; Theſe are therefore to command you to levy the faid fam 
of 
A. O. B. O. and C. O. and we do hereby order and direct the goods 
and chattels ſo to be diſtrained, to be ſold and diſpoſed of, within 

— days, unleſs the faid ſum of - for which ſuch diftrek 
ſhall be made, together with the reaſonable charges of taking and 
keeping juch diſtreſs, ſhall be ſooner paid: And you are alfo hereby 
commanded to certify to us what you ſhall do by virtue of this our 
warrant, Given under our hands and ſeals at — the 
day of — 


E. The conſtables return thereupon of the want of diſtreſs. 


Weftmsrland. I A. C. conſtable of do hereby certify —— 

5 I and juſtices of the peace of —-—- that ] 
have made diligent ſearch for, but do not know of, nor can find, ay 
goods and chattels of and — and — = or of any a 
them, by diſtreſs and ſale whereof I * may levy the ſum of = 
purſuant to their warrant for that purpoſe, dated the ——— day of 
Given under my hand this ———— day of —— _ 


F. Commitment thereupon to the houfe of correction. 


3 3 To the conſlable of i - ao alſo to the keeter if 
W efimorians. ] the houſe of correction at ——. 


— were by an order 
dated the day of ——— under the hands and feat 


of us —— juſtices of the peace of —— reſiding near 


not being intereſted in ordered to pay the ſum of — 


to - or to his bailiff, ſervant, or agent, on or before the qi 
day of ———— being double the value of certain goods and chatteb 
of the ſaid ———— which the ſaid was before us duly cor 


victed of having fraudulently and clandeſtinely removed and conve)e 


away from ——— to prevent the faid ——— from diſtraining the 
{aid goods and chattels, for arrears of rent due to the ſaid 5 
2 


the ſald — And which the ſaid ——— and — ; 


by diſtreſs and ſale oi the goods and chattels of the {il 


BY 


— — 
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_ 
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fore to command you the ſaid conſtable of 
to the ſaid keeper of the fad liouſe of correction; and theſe are alſo 
houſe of correction, and there keep them to hard labour, without 


| Given under our e and ſeals at 


6. Form of a complaint and cath to be made before a juſtice, : 


© Winans. E it remembered, that, this | motos 


| and et 5 that certain goods ard chattels of A. O. of 


arrears of rent due to the ſaid 


houſe, barn, ſtable, outhouſe, yard, cloſe, or other place of — 


r 2 S8. 


au invited before us of having wilfully and knowingly aided and 
afliſted the ſaid in ſo fraudulently and clandeſtinely remov- 
ing and conveying way, and in Seen the ſame; And whereas 
the ſaid and and having notice of our ſaid order, 
have refuſed or neglected to pay, and have not paid, the ſaid ſum of 
——————- purſuant thereunto, and the ſame hath been duly proved 
before us; And whereas it appears to us, by the return of 
conſtable of dated the day of that he 
hath made duigent "OY for, but doth not know of, nor can find, 
any goods and chattels of the ſaid and and 
or any of them, by diſtreſs and ſale whereof the ſaid ſum of - 
may be levied, purſuant to our warrant duly made and iſſued for che 
lerying the ſaid ſum of by diſtreſs and ſale of the goods and 
chattels of the ſaid and : Theſe are there- 
to ap; retend the 
and convey them to the ſaid 
aforejaid, and deliver them there 


and 


fad - Anl. ATC 
houſe of correction at 


to command you the ſaid Keeper of the ſaid houſe of correction, to 
receive them the ſaid — (Md and — into the ſaid 


bail or mainprize, for the ſpace of tix months, unleſs the ſaid ſum of 
ſo ordered to be paid as aforeſaid, ſhall be ſooner . *51 1 
the —— day of - 


in caſe of a dwelling houſe, where goods and chattels are 
fraudulently and clandeſtinely removed and conveyed away 
and ſecured, ſo as to prevent them from eng taken and 


E ns as a di e for arrears of rent. 


- day of 


yeoman, complaineth, 


A. IJ. of 


yeoman, have been fraudulently and clandeſtinely conveyed and car- 
ried away from by the ſaid 4. O. his ſervant or ſer vants, 
agent or agents, or - other perion or perſons, aiding or allifting there- 
in, to prevent 


from 1 the {aid goods and chattels for 
tor the ſaid And 
that the faid goods and chattels are put, placed, or kept, in the | 


| — locked up, faſtened, or otherwiſe ſecured, ſo as to pre- 
vent the faid goods and chattels from being taken and feen as a 


D 18 T RES S, 
diſtreſs for arrears of rent; And that the ſaid A. I. hath a reaſon. 
able ground to ſuſpect, and doth ſuſpect, that the ſaid goods and chat. 
tels are in | the dwelling houſe of the ſaid ——— at 


#. x 


— 


Taken and ſworn at. — 


day of 


H. Warrant upon the preceding complaint and oath, 


To the nb 3 borſbolder, or the 
Weſtmorland. 1 peace offcer f and to each, and even 


of them. 


HEREAS 45 J. 1 yeoman, hath this 

day of — exhibited bis complaint and made oath be- 
fore juſtices of the peace of ————— that certain goods 
and chattels of A. O. of — — yeoman, have been fraudulently 
and clandeſtinely conveyed and carried away from by the 
ſaid A. O. his ſervant or ſervants, agents or agents, or other perſonor 
perſons aiding or aſſiſting therein, to prevent from di- 
training the ſaid goods and chattels for arrears of rent * due to the 


ſaid for the ſaid — And that the ſaid goods and 
chattels are put, placed, or kept in the houſe, barn, table, outhouſe, 
yard, cloſe, or other place o at — locked up, fil 


tened, or otherwiſe ſecured, ſo as to prevent the ſaid goods and 
chatrels from being taken and ſeized as a diſtreſs for arrears of rent, 
and that the ſaid A. IJ. hath a reaſonable ground to ſuſpect, and doth 
Lale that the ſaid * and chattels are in the dwelling houſe ol 
—— at — Theſe are therefore to command you, and 
each and every of you, to aid and aſſiſt his ſteward, bailif, 
receiver, or other perſon or perſons impowered to take and ſeize a 
diſtreſs for rent the ſaid good and chattels, in the day time to break 
open, and enter into the ſaid dwelling houſe, barn, ſtable, outhoute, 
yard, cloſe, or other place of the ſaid at and to 
take and ſeize the ſaid goods and chattels for the ſaid arrears of rent, 
according to ot Given under my hand and | feal at t 
——— Gay QI = | 


. 0 „% pwnd D ye) Þ a 


* 
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J. The form of the inventory of the | goods diſtrained may 


be this, 


N inventory of the ſeveral goods and chattels, diſtrained by 
us whoſe names are under written, the — day of 
in the year ——— in the houſes, outhouſes, and lands, 
of A. T. in - by the authority and on the behalf of 
A. L. of — for pounds arrear of rent due to 


him the ſaid A. I. 


In the dwelling houſe ; 
One table, 
Six chairs, &c. 
In the cow houſe; 
Six cows, 
Two calves, &c. 


K. Notice, 


4. T 


1 landlord A. L. I have this ——— day of ——— in the year 
of our lord  diſtrained the ſeveral goods and chattels ſpecified 
in the ſchedule hereunto annexed, in your houſes, outhouſes, and 
— grounds, at ——— for ——— pounds arrear of rent duc to 


him the ſaid A. L. And if you ſhall not pay the ſaid rent fo due and 

in arrear as aforeſaid, or replevy the ſaid goods and chattels, I ſhall, . 
after the expiration of five days from the * date hereof, cauſe the taid 513 
good and chattels to be appraiſed and ſold, according to the ſtatute in 


that caſe made and provided. Given under my hand the day and year 
firſt above written. | 5 
. 


Witneſs that a copy hereof was 


this day delivered to the {aid 
A. T. (Or, left at the chief 
manſion houſe of the ſaid A. 2) | 
A. I. | . 


AKE notice, that by the authority and on the behalf of your 


Hppraiſers 


—_ — : * 
— —— a > 
—— —— — — —— 
— — — — _— Z 
— . 


„ -. 
— ———— — 


—— 


—— — * — 
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b 
L. Appraiſers oath. 0 

VO and each of you ſhall well and truly appraiſe the goods : 
and chattels mentioned in this inventory, according to the 4 
beit of your underſtanding. So help you God. b 
it 

| | d 

M. Vorm of the appraiſement. b 

5 5 

1 


"THE appraiſement may be in the form of the inventory, fe. 
1 cifying the particulars, and their reſpective valuations ; And MF © 


then add at the end, l 
| Appraiſed by us, this — day of in the ear 
| : 5 ti 
| S 5 | {worn Appraiſers, e 
„ | 4 
55 FY : B 
Diſtringas. See Proceſs. 
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Divine Service. See Publick Worſhip. b 
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So far as Dogs fall under the conſideration of the Game 10%; 


Sce title Game. 


> WT a 


Dogs miſ- 1. Maſti, going in the ſtreet unmuzzled, fe 
chievous. the ferocity of his nature being danger 
and cauſe of terror to his majeſty's ſubjects, leeme® 

to be a common nuſance, and conſequently the owner may be 1. 
dicted for ſuffering him to go at large. , 


— 


Foods 
to the 


7 ſpe 
: And 


5 . 


If a man has a dog that #il/s ſheep, this is not a publick nuſance, 


but the owner of the dog (knowing thereof) is liable to an action; 


but if he is ignorant of inch quality, he ſhall not be puniſhed for 
this killing: And in an action upon the caſe for ſuch killing, the 


plaintiff ſhall be required “ to prove in evidence, that the dog had *5 I 4 


uſed to kill ſheep. ' Lyer. 25. Het. 111. 
And in order to maintain an action for biting by the defendant's 
dog, it muſt be proved alſo that he knew his dog to be uſed to bite; 
but one inſtance is ſufficient in that caſe. 12 Mod. 555. | 

And if a man keeps a dog accuſtomed to bite beep, and he knows 
it, and notwithſtanding he keeps the dog ſtill, and afterwards the 
dog bites an horſe ; this ſhall be actionable, altho' he had been known 
before to bite ſheep only : becauſe the owner, after notice of the firſt 
miſchief, ought to have deſtroyed or hindered him from doing any 
more hurt. Ld. Raym. 110. | 

2. M. 17 G. 3. On an action of trover and Dog ſtraying. 
converſion for a pointing dog, the plaintiff proved __ 
the dog to be his property, and that it was found at the defendant's 
houſe twelve months after it was loſt. The defendant ſaid, the dog 
frayed there caſually, and demanded 20s for 20 weeks keeping, be- 
fore he would deliver up the dog. A verdict was given for the plain- 
titt, ſubject to the opinion of the court, whether this refuſal amount- 
ed to a converſion of the dog. But the counſel for the defendant 
declined arguing the queſtion, and the plaintiff had judgment. 
Back. Rep. 1117 „„ 5 

3. Stealing dogs is not felony; for however they Stealing dogs. 
may be valued by the owner, yet they ſhall never 


be ſo highly regarded by the law, that for the fake of them a man 
Ihall-die.- 1 Haw; 93. 3 1 
But by the 10 G. 3. c. 18. If any perſon ſhall ſteal any dog or 
dogs, of any kind or fort whatſoever, from the owner thereof, or 
from any perſon intruſted by the owner therewith ; or ſhall ſell, buy, 


or receive, harbour, detain, or keep any ſuch dog or dogs, Know- 


ing the ſame to have been ſtolen ; every ſuch perſon ſhall, on con- 


viction upon the oath of one witneſs, or his or her own confeſſion, 


before two juſtices, forfeit for the firſt offence any ſum not exceeding 
zol, nor leſs than 20]. as to ſuch juſtices ſhall ſeem meet, together 
with the charges previous to and attending ſuch conviction, to be 


aſcertained by ſuch juſtice before whom the offender ſhall be convict- 
ed; and if not forthwith paid, the ſaid juſtice ſhall commit the of- 
fender to the common gaol or houſe of correction, for any time not 
exceeding 12 calendar months, nor leſs than fix, or until the penalty 


and charges ſhall be paid; and if any perſon, having been convicted 
as aforeſaid, ſhall afterwards be guilty of the like ottence, and ſhall 
1 thereof convicted in like manner as aforeſaid, every ſuch perſon 

ſhall forfeit not exceeding pol, nor lets than ol, as tœ ſuch juſtices 
mall ſeem meet, together with the charges previous to and attending 


ſuch conviction, to be aicertained by ſuch juſtices before whom the 
© TS oftender 
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offender ſhall be convicted; which ſaid penalties, or any of then 
when recovered, ſhall be paid half to the informer, and half to the 


poor; and upon nonpayment thereof, ſuch juſtices ſhall commit the 


offender to the common gaol or houſe of correction, for any time 
not exceeding 18 months, nor leſs than 12, or until the penalty an 


charges ſhall be paid; and ſuch juſtices {ſhall alſo order the offender 


to be publickly whipped, within three days after ſuch commitment, 


in the town wherein ſuch gaol or houſe of correction ſhall be, be. 


_ tween the hours of twelve and one of the clock. /. 1. 


And one juſtice, on informaticn to him made, may grant a war. 


rant to ſearch for any dog ſtolen as aforeſaid; and in cafe any ſuch 


dog or the ſkin thereof ſhall upon ſuch ſearch be found, the fail 
juſtice ſhall take and reſtore ſuch dog or ſkin to the owner thered; 
and the perſon in whoſe cuſtody or poſſeſſion ſuch dog or kin ſhall 
be ſo found (in cafe it ſhall appear that ſuch perſon was privy to ſuch 
dog having been ſtolen, or that ſuch fkin was the ſkin of any fuch 


dog ſtolen as aforeſaid) thall reſpectively be ſubject and liable to the 


juſtices of the peace for the — of 


like penalties and puniſhments, as perſons convicted of ſtealing any 
dog or dogs are herein before made ſubject and liable to. ſ. 2. 
And for the more eaſy conviction of offenders, the juſtices may 


cauſe the conviction to be drawn up in the following form, or to the 


ſame effect, as the caſe may happen 
Be it remembred, That on the ——— day of — in the year ij 
eur Lord. - A. B. ig convicted before us ———— of his mays 
— (ſpecifying the offence, 
and the time and place when and where the ſame was committed, as 


the caſe ſhall be.) Given under our hands and ſeals, the day and yeat 


aforeſaid. b 3. 


Provided, that if any perſon ſhall think himſelf or herſelf agorieved 
by any thing done in purſuance of this act, ſuch perſon may appeal 


to the next general quarter ſeſſions, within four days after the caul: 
of complaint {hall ariſe; ſuch appellant giving r4 days notice at leaſt 


* 16 


in writing of his intention to appeal, and of the matter thereof, to 
the perſon whoſe acts are complained againſt; and within two das 
after ſuch notice entring into a recognizance, * before a juſtice, with 


two ſureties, conditioned to try ſuch appeal, and abide the order oh 


and to pay ſuch coſts as ſhall be awarded by the juſtices at ſuch quar- 
ter ſeſſion : And the ſaid juſtices at ſuch ſeſſion, on proof of ſuch 
notice and recognizance, ſhall hear and determine the appeal in 4 
{ſummary way, and award ſuch coſts to the parties appealing or a- 
pealed againit, as they ſhall think proper : And their determination 
ſhall be final, and no order or other proceedings touching the con. 
viction of any offender againſt this act ſhall be quaſhed for want of 
form, or be removed by certiorari or other writ into any of his mi 
jeſty's courts of record at Heftminſter. - 1. 4. | 

Here ſeem to be ſome difficulties upon this act: as, 

(1) With regard to the «fence: 1F any perſen ſhall feal any dag er 
dogs. It is net a mere cevil, in a caic where a man's properly dt 


liberty 


hem, 
o the 
it the 
y time 
ty and 
tender 
tment, 


e, be. 


* 


A Ware 
y ſuch 
he fail 
1ereof; 
in ſhall 
to ſuch 
y ſuch 
to the 
1g any 


es may 


to the 


year f 
07% 
ffence, 
ted, 2 


id year 


rieved 
appeal 
cauſe 
t leaſt 
of, to 
o days 
with 
er oh 
quar- 
 tuch 
| in 4 
r p- 
ation 
con- 
nt of 
ma- 


0 Of 
O 

V Of 

berty 


D O 8. | 


jberty is ſo conſiderabl y affected, to ſ irmiſe, that it may be doubt- 0 
fol whether upon this act it is penal to ſteal a Biteb. In the caſe of * 
borſe ſtealing, the act runs, any horſe, mere, or gelding - And it is 1 

not uſual, where a man has ſtolen a mare, to indict him for ſtealing 1 
a horſe. And fo tender is the law in theſe matters, that when by Pall 
the 1 Ed. 6. c. 12. it was enacted, that no perſon or perſons con- | 164 
viced of ſtealing horſes, mares, or geldings, ſhould be admitted TER 
to the benefit of clergy; this was not thought ſufficient to exclude 100 
foam the ſaid benefit any perſon who ſhall ſteal only one horſe, | a 

mare, or gelding; but an explanatory act (2 & 3 Ed. 6. c. 33.) My 
was thought n<c-ffary for that purpoſe. And the reaſon is plain: 1908 

What a man has a right to (as his life, liberty, or eſtate) by a 1161 


eſs clear and certain. And in this very act before us, a diſtinction 


clear and undoubted law, ſhall not be taken from him by a law f . 
of ſexes is made throughout with reſpeꝙ to the offenders (him or her, | 


bimſclf or berſelf,) which diſtinction being not obſerved with reſpect N 
to the offince, it may poſſibly be argued, that in a caſe fo penal, "We 
the ſtatute ſhall not be extended further than the words will ſtrialy EIT 
bear. ; 3 fo | — | vb} 
(a2) With reſpe& to the penalties : As the clauſe ſtands, there lt. 
may be a doubt concerning the application of the forfeitures for the Wi 
firſt offence ; for th it is ſaid, that the ſaid forfeitures or any f 0 [ 
them ſhall be paid t to the informer and half to the poor, yet in With: 
the very next wo! » following, it is ſaid, that on nonpayment | 
thereof the juſtices mall commit the offender for any time not ex- 106 
ceeding 18 months nor leſs than 12, which words are only applica- BE 
ble to the penalty for a ſecond or other ſubſequent offence, ———-In 106 
like manner, it ſeems doubtful, whether “ the whipping thall be *c17 1 
underſtood for the firſt, or only for a ſubſequent offence. Alſo the 1005 
ipecial time of whipping is not clearly ascertained, being only be- 10300 
tween the hours of twelve and one of the clock, which may be either 1 


in the morning ſoon after midnight, or in the afternoon. 
There is alſo a ſmall miſtake, where it is ſaid, that the charges of 1 
conviction ſhall be aſcertained by the z7/tice before whom the offen- 14 
der {hall be convicted; whereas the conviction muſt be by u ih 
juſtices. ) 8 - Ts 

(3) The clauſe concerning the appeal ſeemeth inconſiſtent, or 
otherwiſe unintelligible, The appeal muſt be zo the next genzral 
quarter ſeſſions, within four days aſter the cauſe of complaint ſhall ariſ, 
and of this fourteen days n:tice fhall be given to the per ſons wheſe acts 
are complained again. — Whatever theſe words may fig: ity, 
the impriſonment is ſtill going on; for if the forfeiture is not forth- 
w:th paid, the offender ſhall be committed: And at all events, the 
%1{ping will be over before the appeal can commence.] ] 


Door breaking open. See Arreſt. 
2 Dower. DEE. e — 
Vor I. ee Drunkenneſs. 
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Drunkenneſs, See Ale el. 
Duelling. See Homicide. 
| Egyptians. See Vagrants. 
 Embracery. See Maintenance 
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A is to he under of eſcapes in 1 Jainl caſes; and no 
in ctvil cales, as fordebt, or the like. 
An eſcape 1s, where one that is arrefted gairet 
Tſcape what. his liberty, before he is delivered by courſe of lay, 
DONE > Terms de la lily, 
Several kinds Eſcapes are of three kinds. 1. By a perſon who 
' Shereofe hath the offender in his cuſtody 3 this is properly 
called an eſcape. 2. Cauſed by a ftranger ; this u 
| commonly called a reſcue. 3. By the party himſelf; either without 
| 1518 force, * which is ſimply an eſcape, or with force, which is fri- 
| fon breaking. Rejcous and frijon breaking are treated of under thei 
reſpective titles; and this title treats only of eſcapes properly io 
called. Concerning which we wall treat in the tollowing order: 


1. Of ah by the þ party himſelf. 
II. Eſcape ſuffered by a private perſon. 

III. Eſcupe Suffercd by an officer. 
IV. What is a voluntary, and what a 8 eſcape. 

J. Concerning the retaking of a perſon eſcaped. 

UI. Indiftment for an eſcape. 

VII. Trial and conviction for an eſcape. 

Il. Puniſhment of an eſcape. 
IA. Aiding in attempting io eſcape. 


q no! 
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IJ. Of eſcape ly the party himſelf. 


As all perſons are bound to ſubmit them- Eſcape by 
elves to the judgment of the law, and to be ready party himſelf. 
to be juſtified by it; whoever in any cale refuſes to — 
undergo that impriſonment which the law thinks fit to put upon 
him, and frees himſelf from it by any artifice, before ſuch time as 
ke is delivered by due courſe of law, is guilty of an high contempt, 
puniſhable with fine and impriſonment. 2 Haw. 122. 

But eſcape committed by the party himſelf, belongs more properly 
to the title Priſon breaking. 


Il. Eſcape ſuffered by a private perſon. 


It ſeems to be a good general rule, that wherever Eſcate bya 
any perſon hath another lawfully in his cuſtody, private perſon. 
whether upon an arreſt made by himſelf cr another, „ 
he is guilty of an eſcape, if he ſuffer him to go at large, before he 
hath diſcharged himſelf of him, by delivering him over to ſome 
* by law ouzht to have the cuſtody of him. 2 Haw. 
And the law is generally the ſame, in relation to eſcapes ſuffered 
by private perſons, as by officers. 2 Haw. 138. wo 


III. Eſcape ſuffered by an officer, 


1. In order to make an eſcape, there muſt be an 


Eſcape by an 


actual arreſt; and therefore if an officer having a officer. 


warrant to arreſt a man, ſee him ſhut up in a There muſt 


houſe, and challenge hin * as his priſoner, but be a previous 2819 | 
never actually have him in his cuſtody, and the arreſi. 
| Patty get free, the officer cannot be charged witn 


an eſcape. 2 Haw. 129. 


3 M 2 a Es | 2. And 
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And juſtifia- 2. And as there muſt be an actval arreſt, fych 
Ble. | arreſt muſt be alſo juſtifiable; for if it be either fo 
a ſuppoſed crime, where no ſuch crime wa; 
committed, and the party neither indiAcd nor appealed, or for 
ſuch a ſlight ſuip ci-n of an actual crime, and by fuck an irreguly 
mittimus as will neither juſtify the arreſt nor impriſonment, the 
officer is not guilty of an eſcape, by ſuffering the priſoner o go x 
large. 2 Haw. 129. | 0 
3. And as the impriſonment muſt be juſtia), 
And for a 5 his 5 * 
5 ſo it muſt be allo for a criminal offence. 2 Hau 
criminal offence. 3 MY 


129. 
And not de- 4. Alſo if a priſoner be acquitted, and detain; 
tained only for only for his fees, it will not be criminal to ſuf 
fees. him to eſcape, tho' the judgment were that : }, 


diſ barged paying bis fees, ſo that till they be payed, 

the firſt impriſonment continued lawtul as before; for inaſmuch 
he is detained, not as a criminal, but only as a debtor, his eſa: 
cannot be more criminal than that of any other dehtor : Vet if; 
perſon convicted of a crime, be condemned to impriſonment for 4 
certain time, and allo 2i⁰l he pay his fees, and he eſcape aftcr uct 
time is elapſed, without paying them, perhaps ſuch eſcape m.y be 
criminal, for that it was part of the puniſhment that the impriſon- 
ment be continued till the fees ſhould be paid; hut it ſeems, tha 
this is to be intended where the fees are due to others as well as 
the gaoler, for otherwiſe the gaoler will be the only ſufferer by tte 
eſcape, and it will be hard to puniſh him for ſuffering an injuti to 
hi nſelf only, in the nonpayment of a debt in his power to releale 
2 Haw. 129, 130. YO 
Too much li- 


berty, an ef- 
cape. 


5. Alfo, it is an eſcape in ſome caſes, to ſuffe 
a priſoner to have greater liberty, than by the lan 
| he ouzht to have; as to admit a perſon to hal, 
ho by law ought not to be bailed, but to be hegt 
IJ dp i mm 
So if a gaoler, or other officer, ſhall licence his priſoner to gh 
abroad for a time; and to come again; this is an eſcape, becaui 
the priſoner is found out of the bounds of his priſon, tho' the pri 
ſoner return again, according as he ſhall be preſcribed. Dal. 
C. 159. | . ) ͤ 86 x 

V 6. If the gaoler fo cloſely purſues the prifont! 

. Loſing Hebt, who flies Gow him, that ee him, without 
| loſing ſight of him, the law looks on the priſoner 
ſo far in his power all the time, as not to adjudge ſuch a flight" 
amount at all to an eſcape ; but if the gaoler once loſe fight of the 
| priſoner, and afterwards retake him, he ſeems in ſtrictneſs to 
*520 guilty of an eſcape. And if he kill him in the purſuit, * he 15" 
like manner guilty of an eicape, tho? he never loſt fight ef hi, 

and could not otherwiſe take him, not only becauſe the king loſe 


the benefit he might have had by the forfeiture on his atane” 


an eſcape. 
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but alſo becauſe the publick juſtice is not ſo well ſatisfied by the 
killing him in ſuch an extrajudicial manner. 2 Harb. 130. 


V, What is a voluntary, and what a negligent eſcape. 


1, Wherever an officer, who hath the cuſ= Voluntary eſ- 
tody of A priſoner, charged with and guilty of a cape, what. 
capital offence, doth knowingly give him his li- . | 
berty, with an intent to ſave him from his trial or execution, this 
15 a voluntary Scape 2 Haw. 130. | | 

2. A nezlizent eſcape is, when the party ar- Negligent ef- 
reſted or 1nprifoned doth efcape againſt the will cafe, whot. 
of him that arreſted or impriſoned him, and is not _ 
freſhly purſued and taken again, before he hath loſt the fight of 


him. Dat. c. 159. 


3. If the conſtable or other officer ſhall volunta- Suffering a 
rily ſuffer a thief, eing in his cuſtody, to go into fri/on r ts kill 
the water to drown himſelf, this eſcape is felony himſelf. 


in the conſtable, and the crowning 1s felony in 


the thief: Otherwiſe if the thief ſhall ſuddenly, without the aſ- 


ſent of the conſtable, kill, hang, or drown himſelf, this is but a 
| negligent eſcape iu the conſtable. Dalt g. 159. eh 


1. Oncerning the retaking of a perſon eſcaped. 


1. If an officer hath arreſted a man by virtue of Let go volun-— 
a warrant, and then taketh his promiſe that he Zar:/y cannot be 


will come again, and fo letteth him go; the offi- retaken.. 


cer cannot, after arreſt, take him again by force | 


of his former warrant, for that this was by the conſent of the offi- 
cer: But if he return, and put himſelf again under the cuitody of 


the officer, it ſeems that it may he probably argued, that the officer 


may lawfully detain him, and brin him before the juſtice in 
pPurſuance of the warrant. Dalt. c. 169. «+ Haw. $1. | 


2. But if the arty arreſted had eſcaped of his 


own wrong, without the conſent of the officer, Freſb ſuit. 


now upon freſh ſuit, the officer may take him 


again and again, fo often as he eſcapeth, although he were out of 


view, or that he ſhall fly into another town or county, and bring 


him before the juſtice, upon whoſe warrant he was firſt arreſted. 


Dealt. c. 169. | 


And 


N 
P 
- — 7 = — 


— — — — 


PR 
—ů — 

_ : 
02-4 - </aw— 2 * 


— 


6 — —— 
— —— CS — 
— — — 4 
— — — 
—— — — — 
— = 


—— — + 


0 © a7 © 


And it is ſaid generally in ſome hooks, that an officer who hat} 


* 2 negligently ſuffered a priſoner to eſcape, may * retake him where. 


ever he finds him, without mentioning any freſh purſuit ; and jn. 


deed ſince the liberty gained by the priſoner is wholly owing to his 


own wrong, there ſcems to be no reaſon he ſhould take any man- 
ner of advantage from it. 2 Haw. 131, 132. 


oh e h d 5 for any cauſe, and afterwards eſcapes, and ſhelter; 
= Ig himſelf in an houſe : the doors may be broke Open 
oh to take him, on refutal of admittance. 2 Hay, 
Retabing ex- 4. It is perhaps the better opinion, that where. 
creleth not the ever a priſoner, by the negligence of his keeper, 
ejcafte gets ſo far out of his power, that the keeper loſes 


eight of him, the keeper is puniſhable for the ef- 
cave, notwithſtanding he retook him immediately after: And it is 
_ cicar, that he cannot excuſe himſelf from an eſcape, by killing a 
priſoner in the purſuit, tho' he could not poſſibly retake him; but 


muſt in ſuch caſe be content to ſubmit to ſuch punichment, as his 


negligence ſhall appear to deſerve. 2 Haw. 132. 


FT. Indictment for an eſcape. 


Indi nent. It ſeems clear, that every indiftment (A) for an 


eſcape, whether negligent or voiuntary, mult ex- 
preſsly ſhew, that the priſoner was aQtuaily in the detendant's cul- 
tody for ſuch a crime; and that he went at large: And it for a 


voluntary eſcape, that the defendant feloniouſly and voluntarily 
ſoffered him to go at large; and muſt ſet forth, not the felony in 


general, but the particular kind of felony: But it ſeems queſtiona- 


ble, whether ſuch certainty, as to the nature of the crime, be ne-. 


ceſſary in an indictment for a negligent eſcape ; for that it is not 


material in this caſe, whether the perſon who eſcaped were guilty | 


or not. 2 Haw. 133, 229. 5 


III. Trial and convifton for an efcape. 


Gaoler not 1. If the priſoner be of record in a court, and 
producing him, the gaoler being called, cannot give an account 


convicſion. where he is, this is a conviction ot an eſcape; 
5 but ſeems not a conviction of a voluntary eſcape, 
_ unleſs the gaoler confeſſeth it: And the gaoler may he fined in ſuch 
a cate 3 but not convicted of felony, without indictment or pre* 
ſentment. 1 H. H. 599, 603. FV 
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3. And wherever a perion is lawfully arreſted 
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his 
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re. 
er, 
hes 
eſ- 
t is 


8 a 
bunt 
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amerced, but it ſeems it excuſeth the party, be- 


offence. 
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2. And it ſeems to be clear, that a keeper who 
ener ſuffers another to eſcape, who was in 
is cuſtody * for felony, cannot be arraigned for 
ſuch eſcape as for felony, until the principal be 
vtainted, for that the felony of the priſoner ſhall | 


Felony to be 
trie 41 be fore the 
ec. Pe. 


not be tried between the king and the beeper, becauſe the prifoner | 


is a ſtranger thereunto; yet he may be indicted and tried jor it a5 
a miſprifion, before the attainder of the principal oltender. 2 Har. 


5. 2 Init, 591, 592. 
Il. Puniſiment of an eſcape. 


1. If a felon eſcapes before arreſt, it is not pu- —Puni/hmort 
niſhable in him as felony 3 but for the flight he of eſcape befurs 
forfeits his goods when preſented. Halses Pl. 111. arr. 

2. If a private perſon arreſt a felon, and he ef-_ 
Bos by force from him, the townſhip ſhall be Of rape by. 
a fi dale pes, on. 
cauſe he cannot raiſe power to aſſiſt him; but if a 
conſtable or other officer hath the cuſtody of a priſoner bringing 


him to the gaol, it ſeems that a ſimple eſcape by the reſcue ot the 


priſoner himſelf, doth not wholly excuſe him, becavie he may take 


ſufficient ſtrength to his aſſiſtance. 1 H. H. 601. 
3. Wherever a perſon is found guilty upon an Of anegligent 
indiment or preſentment of a negligent eſcape eſe Fe. 


of 


of a criminal actually in his cuſtody, he is puniſh- 


able by fine and impriſonment, according to the quality of the 
2 Haw. 136, 139. 1 H. H. 6:0, 604. 


And it ſeems to be the better opinion, that the ſheriff is as much; 


liable to anſwer for a negligent eſcape ſuffered by his bailiff, as f 
he had actually ſuffered it himſelf, and that the court may charge 


either the ſheriff or bailiff for ſuch an eſcape; and if a deputy gao- 
ler be not ſufficient to antwer a negligent eſcape, his p. incipal muſt 
anſwer for him. 2 Haw. 135. 


Note; Mr. Hawkins, altho' he is one of the ot accurate of all 
writers, yet hath inſerted in this place certain penalties tor eſcapes, 


which were expired above 200 years before. 2 Hao. 137. 


If a priſoner tor felony break the gaol, this ſeems to be a negligent 


bicape in the gaoler, becauſe there wanted either that due frength 


in the gaol, that ſhould have ſecured him, or that due vigilance in 


the gaoler or his officers to have prevented it; and therefore it is 


lawful for the gaoler to hamper them with irons to. prevent their 


eſcape ; for if gaolers might not be puniſhed for this as a neglivent 


eſcape, they would be cateleſs either to ſecure their Pfilonere: or 


to retake them that eſcape: 1 H. H. 601. 


zi 


523 


treſpaſs. 2 Haw. 134. 


Of a valin- * 4. It ſeems to be generally agreed, that 4 v0. 
tar y eſcupe. luntary eſcape ſuffered by an officer, amounts tg 
| the ſame kind of crime, and is puniitable in the 

ſame degree as the offence of which the party was guilty, and for 
which he was in cuſtody, whether it be treaſon, telony, or 


o 


But yet a voluntary eſcape is no fclony, if the aQ done were not 


| felony at the time of the elcape made, as in cafe of a mort 


wound given, and the party not dying till after the eſcape ; but 


the officer may be fined to the value of his goods. Dalt. c. 159. 


Alto a voluntary eſcape ſuffered by one who wrongfally takes u 
on him the keeping of a gaol, ſeems to be puniſhable in the fame 
manner, as if he was never ſo rightfully 1nt:tica to ſuch cuſtody ; 


for that the crime is in both cales of the tame ill conſequence to the 


publick : and there ſeems to be no reaſon that a wrongful officer 
ſhould have greater favour than a rightful, and that for no other 
reaſon but becauſe he 1s a wrongful one. 2 Haw, 134. 


But it ſeemeth to be clear, thai no one is panithable as for felony, 
for the voluntary eſcape of a felon, but the perſon only who is ac. 


tually guilty of it 3 and therefore that the principal gavler is only 
fincable tor a voluntary eſcape ſuffered by his deputy ; for that 


no one ſhall ſuffer capitally for the crime of another. 2 Hau. 


135 


And therefore, altho' in all civil cauſes, the ſheriff is to be fel. 
ponlible, or the gaoler, at election, yet if the gaoler do voluntarily 
iuffer a felon in his cuſtody to eſcape; this, inaſmuch as it reach- 
eth to life, is felony only in the gaoler, that was immediately 
truſted with the cuſtody, and not in the ſheriff. 1 H. H. 597. 
For the eſcape muſt be voluntarily permitted in him that permitted 


it, which could not be in the high ſheriff, tho? it were ſuch in the 


gaolcr, for he was not privy to it, and therefore could not do it fe- 
ioniouſly; but it was a negligent cſcape in him, in truſting ſuch a 
perion with the cuſtody of his priioners, that would be falſe to his 


| truſt, and therefore the ſheriff ſhall pay, but not corporally ſuffe 


for the miſcarriage of his gaoler. 1 H. H. 59), 598. _ 

But altho” the telony tor which a man is committed he not within 
clergy ; yet the perſon who voluntarily ſuffers him to eſcape, al 
have the benefit of clergy. 1H. H. 50 ũ . e 5 


® 7-7 * IF . Aiding in attempts to efcape. 
Aiding in ot- By the 16 G. 2. c. 31. If any perſon ſhall _ 
temptir ts e- any prijoner to ch his eſcape from any een 
_ Cope, | though no e<{cayve be actually made, if ſuch pf 


eaton 


ſoncr wa: then attainted or convicted of Or 
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or felony (except petty larceny), or unlawfully committed to, or 
detained in any gaol, for treaſon or felony (except petty larceny) 
expreſſed in the warrant of commitment; he ſhall be guilty of fe- 
lony, and be tranſported for feven years; and if ſuch priſoner was 
then convicted of, or detained in gaol for petty larceny, or any 


other crime not being treaſon or felony, expreſſed in the warrant | 


of commitment, or-was then in gaol for debt amounting to 100l, 
he ſhall be guilty of a miſdemeanor, and be liable to fine and im- 
_—_ ED: | 2 8 
And if any perſon ſhall convey, or cauſe to be conveyed any 


difeuiſe, inſtrument, or arms, to any priſoner in gaol, or to any 


other perſon there for his uſe, without conſent of the keeper ; ſuch 
perſon, although no eſcape or attempt be actually made, ſhall be 
deemed to have delivered ſuch diſguiſe, inſtrument or arms, with 
an intent to aſſiſt ſuch priſoner to eſcape or attempt to eſcape ; and 
if ſuch priſoner then was attainted or convicted of treaſon or felony 
except petty larceny), or lawfully detained in gaol for treaſon or 
felony (except petty larceny) expreſſed in the warrant of commit- 
ment he ſhall be guilty of felony, and be tranſported for ſeven 


years : but if the priſoner was then convicted or detained for petty | 
| larceny, or any other crime not being treaſon or telony, expreſſed | 
in the warrant of commitment, or for debt amounting to 1ool, 
he ſhall be guilty of a miſdemeanor, and liable to fine and impri- 


ſonment. FVV 8 
And if any perſon ſhall aſſiſt any priſoner to attempt to eſcape 


from any conſtable, or other perſon, who ſhall have the lawful charge 


of him, in order to carry him to gaol, by virtue of a warrant of 
commitment for treaſon or felony, (except petty larceny); or it any 
perſon ſhall aſſiſt any felon to attempt his eſcape from on board any 


beat or veſſel carrying felons for tranſportation, or from the contractor 
tor the tranſportation of ſuch felons, or his agents, he ſhall be guilty | 


of felony, and be tranſported for ſeven years. 


All proſecutions on this act to be commenced within a year after 
the offence committed. | e on 


K. Indictment againſt a conſtable for an eſcape. + 525 


Weſtmorland. IHE jurors for our lord the king upon their cath 
a I q preſent, That on tbe— day of — 
in be!üł⸗łök year of the reign of — at in the 


county aforeſaid, one A. I. of —— came before J. P. eſquire, then 
and yet on of the juſtic's of our ſaid lord the king, aſſigned to keep rhe 


Peace in the ſaid county 5 and alſo to hear and determine diver- felonies „ re} - 


pajjes, and other miſdemeanors in the ſaid county committed ; and the faid 


A. I. did, then and there, on his cath, before the ſame juſtice, charge, 


accuſe, and give information againſt one A. O. oh afereſaid, in 
5 > 1 N * | 


Vor. I. 
| 3 
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he 


E 8 


the eeunty aforeſaid, yeoman, for a certain miſdemeanor, in taking 
ib out of the fond ß 2 in the ſaid county ſor, 
as the offence ſhall be:] Whereupon be the ſaid J. P. the juſtice afore- 
ſaid, did then and there, to wit, at -——— aforeſaid, in the county 
aforeſaid, make a certain warrant, under his hand and fecal, in due forn 
of law, directed to the conſtable of ———— ore ſcid, in the cont 
aforeſaid, thereby requiring him the ſaid conſtable to take the body of the 
ſaid A. O. and bring bim before the ſaid J. P. the juſtice afereſaid, t 
anſwer to ſuch matters and things as ſhould be alledged againſt him, touch 
ing the ſaid miſdemeanor : Which ſaid warrant, afterwards, to wit, 9 
- the ſame day and year above mentioned, at aforeſaid, in the count; 
aforeſaid, was delivered to one A. C. then being conſtable of afere- 
faid, in due form of law, to be executed ; by virtue of which ſaid war- 
rant the ſaid A. C. afterwards, to wit, on the ſaid ——— ty 
3 — in the year aforeſaid, at — aforefaid, iu the ſail 
county, did take and arreſt the body of the ſaid A. O. and him the ſaid 
A. O. in his cuſtody for the cauſe aforeſaid, had: Nevertheleſs, the ſail 
A. C. of — aforeſaid, in the county aforcfaid, yeoman, aft. 
ward, to wit, en the ſaid — day o/ in the year afari- 
feid, the duty of bis office in that part not regarding at - afareſail, 
in the county aforeſaid, unlawfully and negligently did permit the ſail 
A. O. Je eſcape, and go at lorge, out of the cuſtsdy of him the ſaid A. C. 
20 the great hindrance of juſtice, in contempt of our ſaid lord the king, 
and of his laws, and againſt the peace of our ſaid lord the king, bi 
crown and dignity. en | Ee | EE I 


| Eſcheat. - See For fe ertur 6. 
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And herein alſo of goods waved, 


Eſtray, 1. I STRAY 7s, where any bor/es, ſheep, 0%" 

wbet. © , beaſts, or ſwans, do come into a lord 
and are not owned by any man. Kitch. 23. 

Where any . horſes, ſpeep, hogs, beaſts, or | ſwans] Bees, ang, the 
-reatures of a wild nature, are not within this deſcription, 4! 
therefore not to be reckoned amongſt ſtray goods: neventeaez 

5 | | | ſeems: 


Fla. 4 5 
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ſeemeth that a ſwarm of bees, of which the owner hath loſt fight, WM 

aking and conſequently can make out no property, may be ſeized for 100 

bor, the uſe of the king, or of the lord of the manor; for it is a maxim 100 

afore- of the common law, that ſuch goods whereof no one can claim pro- 16 

count) perty do belong to the king; and that which the king hath he may 

e form gtant to another, and conſequently another may preſcribe to have 100 

Count) the ſame, within ſuch a precin& or lordſhip. And therefore it 1s X - WW 

of the aid, that if any take honey or ſwarms of bees within the demeſne 7 lg 

1d, - of the lord, it is inquirable in the court baron. Kitcb. 114. 5 ll 

tour 8 5 | | eh | | 410 

it, an Swant] Swans that be unmarked and wild (being at large and 105 
count; abroad) may be ſeized by the ſheriff for the uſe of the king, by his __ 
aer. prerogative. Dalt. Sher. 80. 8 Wy WH: 
auer. Alio ſwans marked and tame may be eſtrays. Hitch. 86. But it $18 
by N ſeemeth that no other fowl can be eſtray. Weed, b. 2. c. 2. Wt 

e hh Ns f | 1 
be ſed Ds com? into a lordſhip] That is, where the goods have no right 1 | 4 
be ſc . to be; and therefore an eſtray cannot be in ſuch place, where the N 

45 ; party hath a right of common. Dal. Sher. 79. | 11 
„ | 15 | 5 vi 
4 efais And are not owned by any man] Whereupon (as hath been ſaid) the ; 0 i} 
E ſail property accrueth to the king; and the cattle of the king cannot be 10 

A. 0 eſtra es, nor forfeited as ſuch to the lord of the manor. Hitch. 81. l 

king, 2. Wait is, where a felon in purſuit waiveth ” 10 
8 1 WM the goods; or where the felon, for fear of being MWaif, what. 1k 

apprehended, thinking that a purſuit was made, I Mi. 
having them with him in his poſſeſſion, fleeth and waiveth, caſteth Wi 
away, or goeth from the goods: in theſe caſes, they ſhall be ſaid o ; 
be waived in law. But if he hath not the goods with him, when _ 
he fleeth being purſued, or for fear to be apprehended, they are. DE. Wl 
not waived nor forfeited, but the owner may take * them when he 527 ff 
will, without any freſh ſuit. 5 Co. 109. Dal. Sher. 78. g — W000 
But if the thief in his flight waive them, there the goods are for- Wl 
feited to the king or lord of the liberty by the common law, if the 0 
felon upon freſh ſuit was not attainted at the ſuit of the owner of | 
the goods: And the reaſon why waif is given to the king, and that RE |) 
the party ſhall loſe his property in ſuch caſe, is for default in the Wk. 

| Owner that ke purſued not freſhly to apprehend the felon 3 for it es 

_ concerneth the publick that crimes do not remain unpuniſhed. And Al 
therefore the law hath impoſed this penalty upon the owner, that if 1 

tbe thief by his induſtry and freſh ſuit be not attainted at his ſuit, — 

” in an appeal of the fame felony, he ſhall loſe for his defaulc all be TH 
2 goods which the thief at the time of his flight waived : But if the „ 
Fo net had them not with him when he fled, having peradventure hid T7 
raſh; 


them, there no default can be in the party; and tieretore they 
hail not be forfeited, for if he maketh freſh ſuit after notice of the 


othel ielony it ſufficeth. 5 Co. 109. 
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Seizure tbere- 3. Herr .ore waifs and ſtrays were the finder's, 
by the lord. by the lav of nature; and afterward, the king's, | 
1 by the law of nations. Dalt. Sher. 79. | | 
Thus, one as a bailiff or ſervant to the ſheriff ſeized a horſe as an 

eſtray to the king's uſe, and proclaimed him, according tolaw, and 
after the year and day fold him, and the ſheriff accounted him in | 
the exchequer. Dalt. Sher. bo. We Re 
But now kings have granted this, and ſuch like prerogatives, un- | 
to their ſubjeQs, within their liberties ; ſo that waits and ſtrays are 1 


in many places the lord's of the franchiſe where they are tound, 
Dall. Ser. 19. 9 3 
And therefore waived goods and eſtrays ſhall be e by the ci. | 
cer of the king, to the uſe of the king; or by the officer or bailif | 
of the lord, who hath ſuch things by grant of the king, or by pre(- 
cription, to the uſe of the lord. Dat. Sher. 80. 
But if one have a waif, and it be taken out of his manor, he 
mall have 7reſpaſs without ſeizing, and though he do not ſeize it 
#7 8 OG | „ 85 
„ 4. It ſeemeth to be agreed, that waifs and 
Proclaiming ſtrays ought to be proclaimed in the two next 
the goods ſeized. market towns 3 and that if they are not proclaim- 
5 cad, the owner may take the ſtray goods again at 
any time: And it ſeemeth to be the general tenor of the old books, 
that they ought alſo to be proclaimed in the church : Which courſe 
it ſeemeth beſt to follow; to the end that the owner, who in this 
aaſe is no wrong doer, may have a reaſonable mean to come at his 
528 goods again; that is to ſay, that the goods be proclaimed * at the 
traſt thrice, to wit, in the two market towns next adjoining to tie 
place where they ſtrayed, on the market days reſpectively, and 
at the church door on a Sunday, as the people come out of the 
church. Hitch. 23, 81, 105. Delt. Sher. 79. Cre. Eliz. 116. 
5 . And they ought to be wreathed ; and to be put 


Hleu waifs 5 in ſome ſeveral ground in an open place, and not 
or ſtrayſ are is in any covert of wood, that the owner may hae 
be kept. a view of them; for if they be in covert the pro- 


perty is not changed, tho' they be there a year 
To EC, » 
An eſtray is not to be uſed in any manner, except in caſe of ne- 
eeſſity, as to milk a cow, or the like; but not to ride an horſe, for 
within the year and day he hath not any property in him. Cr, 
| Ownr | 
claiming · 


6. He who taketh an eſtray, may keep it until 
he be ſatisfied for the finding, keeping, and pro- 
TY clhaiming thereof. Dalt. Sher. 79. 

Hut the owner (if it be within the year and a day) may take | 
_ without telling any marks, or making any proof of property; but 
1 may be done upon the trial, if conteſted. 2 Sal. 686. 
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And the lord ought to make a demand of what the amends ſhould 
be; and then if the party thinks the demand unreaſonable, he may 
tender ſufficient amends; and if the lord ſhall not accept it, this 
ſhall be ſettled by the jury upon trial. 55 

But it is ſufficient in this caſe to tender amends generally, without 
expreſſing any certain ſum. For there is a difference between this caſe, 
and that of a tender of amends for treſpaſs. In that of a treſpaſs, if the 
defendant pleads a tender of amends, he muſt ſhew what he tendred ; 
for he muſt tender a certain ſum. And the. law puts this difficulty 
upon him, becauſe he is the wrong doer : But the owner of the 
ſtray (as hath been ſaid) is no wrong doer and it is impoſſible he 
ſhould know how long his beaſt hath been in the lord's cuſtody, nor 
how much will make a proper ſatisfaction. 2 Salk. 686. 

In the caſe of goods waived; the owner may ſeize them twenty 


| years after, if the lord of the franchiſe, nor the king ſeized before; but 


if they are ſeized, then they become forfeited to the King or lord of 
r nts 8 

And this forfeiture is not like a ſtray, where tho' the lord maß 
ſeize, yet the party who is the owner may retake them within the 
year and day; but here the true owner cannot ſeize his own goods, 


' tho” upon freſh ſuit within the year and day. 1 H. H. 541. 7 


* But this is not an abſolute loſs of the owner's goods, but rather an * 529 
expedient ſettled by law, to drive the owner to convict the felon by 
proſecuting his appeal; and therefore if he make freſh ſuit, and pro- 
ſecute his appeal, and the felon be thereupon convict or attaint, 
and the freſh ſuit be enquired and found by verdict or inqueſt of of- 
fice, he thall have reſtitution of the goods ſo waived. 1 H. II. 


PE. 3 N 5 Property arcru- 
7. Waifs and ſtrays, not claimed within the ing 7o the lord, 
year and day, are the lord's. Kiteh. 23, 80, 81. on not claiming. 


For where the lord hath by a year and a day a beaſt, and it be 
_ in the church and markets, the property is changed. Kitchb. 
. e e 8 | ME. 
That is to ſay, after he hath the beaſt a year and day from the 
time of the proclamation, and not from the time of the ſeizure : for 
after the firſt proclamation it becometh an eſtray, but not fooner. 
11 Med. 89. . 8 „5 ES | 

If the eſtray within the year eſtray out of the manor, the lord 
may chaſe back the eſtray unleſs it be ſeized by another lord who 
hath eſtrays; but if it be ſeized by ſuch other lord, then the firſt 
hath loſt all poſſibility of his gaining the property, and the other 
225 ought to proclaim it de novo. Finch. 177. Kitch. 81. Hott. | 
57. | | : 7 | ; © 


make the ro 


E AL: 


Efreat, what. 1. : 4 STREAT (extraFum is uſed for the true 


copy or note of ſome original writing or 
record, and eſpeciall 


rolls of a court, to be levied by the bailiff or other Oflicer. 
Making FR 1 2 The juſtices and padges before whom fines gt 


eftreats. amerciaments ſhall be, ſhall Marge the clerks of 


the eſtreats, by their oath to be made, that they 
7s of ſuch eſtreats diſtinctly, by expreſs words, of the 


caule r the loſs, of the term of the year, and the nature of the 


wi, and betwixt what parties ſuch iſtues or amerciaments hall be 
loſt, as v. 


„711 1 3 . * 1 V 2 : . . 

N Ut; the king's ſuit, as in the (uit of the party. 7 H. 4. 
CL, "> | ; ; | 1 | 1 

Deliar ring Bi All clerks of the Peace, and zaun Clerks 
5 ſhall deliver to the ſheriff, within 20 days after 5%. 
e = 1 
. 29, yearly, a perfect eſtreat or ſchedule of all tines, 

riff. 70 


mues, amerciaments, and other forfeitures whatſo— 
ever, forfeited in any ſeſſions before Michaelmas; on pain of zol. 


half to the * King, and half to him that thall ſuc, 22 & 23 C. 2. 


e. 2. . Fe Þ i 


i 1 a 5 N 
7 7 4. And ſhall alſo yearly, on or before the ſecond 
And inis i og et | io 5 W 
| Monday after the morrow of All Souli, deliver into 
court of cc he. 8 3 
guer { the court of exchequer, a duplicate, certificate, 
HET 


and eftreat of ſach eſtreats and fchedules, fo deli 
vered to the ſheriff; on the like pain of pol. . ſ. 8. And likewiic 


they may be further amerced by the barons of the exchequer. 3 6. 


„„ „„ he | . 

And upon dehvery thereof, they {hall take the following oath, to 
be adminiſtered by one of the barons : e 
«+ You ſhall twear, that theſe eſtreats now by you delivered, arc 
& truly and carcfuily made up and examined; and that all fines, 
“ iſſues, amerciaments, recogiizances, and forfeitures which were 
ſet, loſt, impoſed, or forfeited, and in right and due courſe of 
law ought to be eſtreated in the court of exchequer, are, to the 
beit of your knowledge and underſtanding, therein contained; 
and that in the fame eirreats are allo contained and exprefied al 
ſuch fines, as have been paid into the court, from which the fail 
« eftreats are made, without any wilkul or freudulent dilcharge, 
« omiſlion, mitnomer, or defect whatiocver ; So help you God.“ 


CS 


4 & 5 Wer. 24. J 5 7 os 
5 5. Andif heſhall withhold, or miſcertiiy the 
Lcd. CF I- 1 , M hoe kl 
ing ful; | lame, he thall forfeit treble, half to the king, 
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and half to hint that {hall ſue, and {hall u. 
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quer, becauſe not punctually complied with; yet 
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ſe his office, and be incapable to hold any office in the revenne. 
12 & 23 C. 2. C. 22. f. 9. 85 5 11 15 
6. If recognizances be eſtreatec into the exche- Party comin: 
| in after the ee 

if the party appears and takes his trial the next fel- treat. 


ſions, or otherwiſe performs what he was bound to 


by the recognizance as the caſe Hall be, he may componnd for a very 

ſmall matter in the court of exchequer; becauſe the effect, tho' nog 

the exact form of the recognizance, is complied with, 106 Mod. 278. 
7. Where any fine or forfeiture {hall be paid to 


the ſheriff, clerk of the peace, or other officer, and Proceſs jat 
ſo certified into the exchequer; proceſs ſhall be a- verging. 


warded to the ſheriff againſt ſuch perſon for levying 
the fame. 22 & 23 KC. SE 22. . 10. 

8. And in levying, the ſheriff ſhall ſhew the eſ- 
treats under the ſeal of the exchequer, to the party 
indebted; on pain of treble damages to the party, | 
and fine to the king, on conviction before the juſtices of the peace, or | 
other juſtices. 42 Ed. 3. c. 9. 5 

* 9. And the ſheriff thall make no eſtreats to levy | * 
his own amerciaments (that is to ſay, in the torn), Eſreats in the 
till two juſtices (1 Q.) to be named at Michaclmas toni. 8 
ſeſfions by the c/o rotulorum, or in his abſence by 
the eldeſt in the commiſſion, have inſpected his books; and the ſaid 
eſtreats ſhall be indented betwixt the ſaid juſtices and theriff,, ſealed 
with their ſeals, the one part to remain with the juſtices, and the 
other with the theriff: And the perſons who {hall gather the {aid 
amerciaments, ſhall be {worn by the ſaid juſtices, that they ihall take 
no more than is forfeited, and contained in the ſaid eſtreats. 11 H. 
7. C. IS. | | Nos | 


Sheriff's duty 


in {evyings. 
. « © 


Form of the eſtreat. 


Meſimorland. A N extract of all the iſſues, fincs, amerciaments 


| ; and recognizances, ſet, loſt, impoſed and forfeit- 
ed to our ſovereign lord the king, at the general quarter ſeſſions of 
the peace of our ſaid lord the king, holden at —— in and for the 
ſaid county of on - the — day of —— in the —— year 
of the reign of —— before —— eſquires, juſtices of our ſaid lord 
the king, aligned to keep the peace in the ſaid county, and allo to 
hear and determine divers felonies, treſpaſſes, and other milde- 
meanors in the ſaid county committed, Foſhua Nicholſon, gentleman, 
clerk of the peace for the county aforeſaid, then and there attend- 


TFl 


ing, NF; | | 
ſo a Of A. O. late of — in the ſaid county, labourer, | 
| Tor a treſpaſs and aſſault at —— aforeſaid, in the faid ds 
EEE | b : | | county, 1645 
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Wunty, whereof he is indicted and convicted; his fine 
ſet at five ſhillings, which he paid to the ſheriff ; in 
court. 

Of A. O. of— in the ſaid county, yeoman, be- 
cauſe he came not now here to anſwer to ſuch things as 
againſt him, on the part of our ſaid lord the king, ſnould. 


be objected, as by a certain recognizance taken before 


J. HF. eſquire, one of the juſtices of our ſaid lord the 


king, aſſigned to 0 the | at m the ſaid Os he 


undertook 


Of A. S. of 
of the pledges of the ſaid A. C. becauſe he had him not 
to anſwer as above My - bs 1 


D. 8: or - in the faid county, yeoman, the 


other of the pledges of the ſaid A. O. for the like 
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＋. Oo evidence in general. 


in the fl” co; ne one J 
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Evidence, \ VIDENCE ; in legal dinderRanding, doth not 


what. only contain matters of record, as letters 


patents, fines, recoveries, inrolments, and the like, 
and writings under ſeal, as charters and deeds, and other writings 
without ſeal, as court rolls, accounts, and the like; but in a larger 
ſenſe it contiineth alſo the teſtimony of witneſſes, and other proof 
to be produeed and given, for the finding of any iſſue joined between 
the parties. And ir is called evidence, becauſe thereby the * in 
flue 1 is to be made evident to the jury. 1 Int. 283. 
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EVIDENCE 


2. But it is a general rule in all cafes, civil and 
criminal, the beſt evidence that may be had, or The bef CU; 
that the nature of the thing will bear, is to be dence is requir- 
given; and it is upon this reaſon, that a copy of ed. 
the record is admitted, becauſe one cannot have the 
record itſelf z but a copy of a copy will not do. Law of Evid. 286. 
3. Many times juries, together with other matter, 
are much induced by preſumptions : whereof there Profeinghine 
are three ſorts, violent, probable, and light or te- evidence. 
merary. Violent preſumption many times amounts 
to full proof; as if one be run through the body with a ſword in a 


houſe, whereof he inſtantly dieth, and a man is {een to come out of 


that houſe, with a bloody ſword, 2nd no other man was at that time 
in the houſe. Probable preſumption moveth little; but light or te- 
merary preſumption moveth not at all. 1 Inſt. 6. 

If all the witneſſes to a deed be dead (as no man can keep his wit- 
neſſes alive, and time weareth out all men) then violent preſump- 
tion, which ſtands for a proof, is continual and quiet pofleflion ; al- 


tho the deed may receive credit from a comparing of ſeals, writing, 


and the like. I Inſt. 6. 
4. The common law did nat require any certain V 2 W 
number of witneſies, for the trial of any crime of witneſſes are 


whatſocyer. 4 Haw. 428. I | required, 


And before a | juſtice of the peace in divers caſes, one witneſs is ſuf- 


"53 


ficient to convict an ottender 3 the ſame being directed by ſpecial 


ſtatutes. 


But in caſe of high. treaſon, w whereby corruption of blood {hall be 
made, no perſon ſhall be attainted, but upon the oaths of two wit- 


nefles, either both to the fame overt act, or one of them to one, and 
the other of them to another overt act of the fame treaſon. 7 W. c. 


1 


In like manner, in thoſe courts which proceed by the rules of the 
civil law, as the ſpiritual court, and the courts of equity, two wit- 
nefics are generally required; and the reaſon why the civil law re- 
quires two witneſſes is, becauſe their trial is by witneſſes, and not by 


a jury of twelve men. But where the trial is by verdict of twelve 


men, there the judgment is not given upon witneſſes, or other kind 
of evidence, but upon the verdict; and upon ſuch evidence as is 
given | to che jury, meg give their verdict. 1 Init. 6. b. Plowd. 


12,4: 


By 29 C. 2. e. 3. 0 *  Deviſea of lands ſhall be att: fied by three 


witneſſes at the le alt. 
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EF IDENCE 


Jl. Of written evidence. 


As of parli- 1. Acts of eoefiarnenit relate either to "ths King- 

ment. dom in general, and are therefore call general acts 

of parliament ; or only to the concerns of private 

perſons, and are thence called private acts of parliament. Theory of 
Evid. 2. 

A general act of parliament is taken notice of by the judges and 
jury, without being ſhewed; and hence it is that it hath been ſaid, 
that the printed ſtatute book is good evidence of general acts of par. 
liament ; not that the printed ſtatutes are the pertect and authentic 
copies of the records themſelves, but every perſon is ſuppoſed to know 
the law; and therefore the printed ſtatutes are allowed to be evidence, 
becauſe they are the hints of that which is ſuppoſed to be lodged i in 
every man's mind already. Id. 2, 8. 

But in the caſe of private acts of pa Irliament, the printed ſtatute 
book? is not evidence, though reduced into the ſame volume with the 
general ſtatutes; but the party ought to have a copy compared with 
the parliament roll; for they are not confidered as already ey in 
the minds of the people. Id. 8. | 

ilowever, a private act of parliament, that is in print, "which con- 
cerns a whole county (as the act of Bedford Level) or a large body of 


*5 34 people (as the whole clergy in * general) hath been allowed to be given 
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in evidence, without comparing it with the record; and theſe thines 
are the rather admitted, becauſe they gain ſome authority from bein 
printed by the king's printer; and beſides, from the notoriety of ths 
ſubject of them, they are ſuppoſed not to be wholly unknown. Id. 8. 
is 2. Records of the king's courts prove themlelves 
Kecorde of and cannot be proved by witneſſes. But copies of 
„ them muſt be proved by witneſſes, and then they 
| are good evidence. No razure or interlining ſhall 
be intended in them. But the fureſt way is, to exemplify a record 
under ine great ſeal, or at leaſt under the ſea} of the court, 10 
Co. 92. 
And nothing ſhall be admitted as e of what was done at 
another trial, til] the record of that trial be produced. Read Evid. 
But a ea of a criminal conviction ſhall not be given in evidence 
in a civil action; becauſe ſuch conviction might have been vpon the 
evidence of a party intereſted in the civil action. Caſes in the time 
of lord Hardwicke, 3 512. 
. There are alſo oth er publick matters that are 
Rolli of court SG, records, as court rolls, and tranſactions in chan- 
net of record. cery; and of theſe, copies may be given in ev 
| dence. . Theory of Evid. 22, 23. 


The 


EF ID ENCE. 


The reaſon why the beben in chancery are not record is this, JR 
becauſe they are not the ee of juſtice for the judoment there = 


is, according to equity and good conſcience, 2 Hip not accoidi ing to the 1604 
Jaws and cuttoms. And the reaſon w hy any record is of: v alidity and Wi 
authority is, becauſe it is a memorial of what is the law of the na- 


ing. tion; now l weer io are no memor jals of the laws of / Logo [ 
08 land, becauſe the chancellor is not bound to proceed according J tothe [al 
ate laws. Id. 23. 3 | * 
ry of The rolls of a court baron are evidence: 105 they are the publics i e 
| rolls, by which the inheritance of every tenant 1s preſerved 3 and ae 10 
4 are the r ol Is of the manor court, which Was ancient] iy a court of ju ql i 
ſaid, tice relating to all property within the diftrict. Id. 43. | With. 
pu- e. politions of witneſſes may be re bac wehen the Depo/itions, Tr 
Hs Wines is dead, but not when the witneſs is living; 
255 for whilſt the witnefs is living, they are not the beſt evidence the na- i 
ence, ture of the thing is capable of. Theory of Evid. 30. | ll 
od Yet they may be read when a witneſs is {ought and cannot be found; | 177 
for then he is in the ſame circumſtances, as to the party that is to alc 11 
a him, as if he were dead. Id. | tp. . 
h the So if it is proved that a witneſs was ſubpœng ed, and fell fick by the - i 
A way; for in this caſe likewiſe, the depoſition | is * the beſt evidence *535 mn 
din that can be had, and that anfwers what the law requires. Id. [ys 
1 But a depo:ition cannot be given in evidence againit any perſon that — 
con. vas not party to the ſuit 3 and the reaſon is, becauſe he had not liber- id 
dy of il to croſs- examine the witneſs; and it is againſt natural juitice, that #: 
airen a man could be concluded by proofs in a cans to which he was not "$8 
19 | 2 party. F or this reaſon, depotitions in chancery {hall not be read 
being | for or againſt the defendant upon an information or ag for I f 
"Cie the king was no party to the fuit. 1d. | 
d. 5. Vet this rule admits of ſome exceptions; as particularly, in all caſes 1 
delves here hearſay and reputation are evidence; for undoubtedly what a | 
ies of Vitneſs, who is dead, hath ſworn in a court of juſtice, is of more 
1 ther i credit than what another perſon ſwears he hath heard him ſay. So a 
nal depoſition taken in a cauſe between other parties, will be admitted to 
record be read, to contradict what the lame witnels {WCars at A trial. I. 


„ 305 31. | 
e It is a general rule, that . taken | in a court not of record, 
ane n [all not be allowed in evidence elſewhere. So it hath been holen 


ei. in regard to depoſitions in the eccleſiaſtical court, tho' the witneſſes 
[lence ere de; id. Ho where there cannot be a croſs-examination, as depo- 
on the litions taken before commillioners of DADSTUPLH, they thall not be 


e time read in evidence. Id. 33, 34. 
| But it ſeems to be ſettled, that the examination of an informer 
nat are Ken upon oath, and ſubſcribed by him, either before a coroner upon 
 Chan- a in quiſitiomof death, or before juitices of the peace, in purſu- 
u er- 6 — of the ſtatutes of Pil. Mar. upon a bailment or commitment 
. any felony may be given in evidence at the trial, if it be made out 
e oath to the Citiafaftion of the court, that ſuch informer is dead, or 
unable to travel, or kept away by the means or procurement of the 
3 0 2 | priſoner, 


The 


fete TE ITE 


—_— ——— — —— 
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priſoner, and that the examination offered in evidence! is the ve 
ſame that was ſworn before the coroner or Juſtice, e any alte. 
ration whatſoever. 2 Haw. 429 

But it hath been adjudged, that it 1s not ſuicient to authoriſe the 
reading of ſuch examination, to make oath that the proſecutors hate 


uſed all their endeavours to find the witneſs, but cannot find him. 2 


Haw. 420. 

But it is ſaid to have been adjudged, by the court of king! $ bench, 
in the 7 W. (1 Salk. 281:) upon advice with the juſtices of the com. 
mon pleas, on an indictment for a Iibel, that depoſitions taken befor 
a juſtice of the peace, relating to the fact, could not be given in en. 
dence, though the deponent were dead; and that the reaſon why 
* ſuch depoſitions may be given in evidence in fe/ /ny, depends upon 
the ſtatutes of Phil. & Mar. and that this cannot be extended Farths 
than the particular caſe of felony. But in the report of this caſe, 
Mod. 165. it is faid, that the reaſon why fach depoſitions could not 
be read, was becauſe the defendant was not prefent when they were 
taken, ad therefore had not the benefit of a crols-examination. 2 
Haw. 4360. 

Ancicatly; Jepoſitions taken in - perpetuam rei memoriam were not 
publithed till after the death of the witneſſes, becauſe they were i 
evidence while the witneſſes were living ; but this practice was found 


very inconvenient, becauſe thereby witneſſes became ſecure in ſwert— 


ing whatever they pleaſed, inaſmuch as they never could be proſecuted 


for perjury. Theory of Evidence. 32. 


What a man himſelf, who is living, hath ſworn at one trial, can 


never be given in evidence at another to ſupport him, becauſe it is n0 


evidence of the truth; for if a man be of that ill mind to {wear fallely 


at one trial, he may do the fame at another on the ſame inducements; 


but what a man fays in diſcourſe, without premeditation or expect 


tion of the cauſe in queſtion, is good evidence to ſupport him, becauic 
that ſhews that what he ſwears is not from any undue influence. But 


it a man hath ſworn at one trial different from what he hath iworn at 


another, this is good evidence as to his diſcredit, Id. 35. 


| No verdict ſhail be given in evidence, but be 
V erdlick. tween ſuch who were parties or privies to It; e 
5 cauſe otherwiſe a man would be bound by a deci 
ficn, who had not the liberty to croſ3-examine : and nothing can be 
more contrary to natural juſtice, than that any body ſhould be injured 


by a determination, that he, or thoſe under whom | hie claims, Was nad 


at liberty to controvert. Iheory of Evid. 18, 19 EY 
And a verdict will not be admitted in evidence, without hKkew!: 
producing a copy of the judgment founded upon it; ecauſe it in 


happen, that the judgment was arreſted upon a new trial granted 


But this rule doth not hold, in the cafe of a verdict on an iſſue cr 
ed out of chancery; becauſe it is not uſual to enter up judgment in 
ſuch caſe; and the decre2 of the court of and is equally pro 


that the anodic was ſatisfactory, and ſtands in force. Id. * 105 
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6. A decree in chancery may be piven in evi- 
dence between the ſame partics, or all claiming 
under them; for their judgments muſt be of au- 
thority in theſe caſes, where the law gives them a 
juriſd1Qion : for it would be very abſurd, that the law mould give 


Sentence or 
final judgment. 


them a jvriſdiction, and * yet not ſuffer what is done by force of "537 


Theory of Evid. 36, 37. 

And note, wherever a matter comes to he tried in a Collateral 
way, the decree, ſentence, or judgment of any court, eco! 'efiaſti- 
cal or civil, having competent jur.id1Qtion, is concluiive evidence 
of ſuch matter: and in caſe the dete mination 1s nal in the court, 
of which it is a decree, ſentence, or judgment, inch decree, ſen- 
tence, or judgment will be concluſive in any other court having 
concurrent juriſdiction. 1d 37. 

7. In the caſe of Ben/on and Olive in the ex- 
chequer, T. 3 G. 2 a deed was offered to be pro- 
duced, which bore date 38 years before, without proving that the 
witneſſes were dead. And allowed by the court. They ſaid that 


Ancient ded. 


in general 40 years was allowed to be the rule; but the courts ne- 


ver tied themſelves up ſtrictly to that rule, but 39, 38, nay 3s, 
have been allowed the ſame. 1 Bornard. 348. | 
And E. 11 G. 2. Porier and Gordon. Upon a trial at ln 


deed was offered in evidence, executed 36 years ago, 3 
proving the hands; which was oppoſed by the other ſide; 3 but ad- 
mitted by t the court, who ſaid, there was no fixed rule about it, but 


that it had often been allowed, where A deed was > but 25 o 30 years 
„„ 

8. In caſes where writings have been loſt by burn- 
ing of houſes, by rebellion, or when robhers have or Conceated. 
ceſtroyed them, or the like; the law, in ſuch caſes | 
of neceſſity, allows them to be proved by W Tal. j 
Mood, b. 4. c. 4. | „ 

If a man deſtroys a thing that is deſigned to be evidence againſt 


himſelf, a ſmall matter will fupply it; and therefore the defendant 
having torn his own note ſigned by him, a copy ſworn was adtaitted 
to be good evidence to prove it. 


L. Raym. 731. 
Where the defendant himſelf has the deed which concerns the 


and in queſtion, and refuſes (after notice) to produce it: a copy 
thereof will be permitted to be given in evidence, on its being. 
proved to be a true copy. 


And if the party has no copy, he may 
produce an abſtract, nay even g1ve parol evidence of the contents; 


hecauſe in ſuch caſe it may be "impoſſible to give better evidence. 


In civil cauſes, the court will ſometimes oblige parties to produce 


_ evidence which may prove” againft themſelves ; of leave the retu(:] 
to do it (after proper notice) as a ſtrong preſumption, to the jury. 


The court will do it, in many cates, under particular citcumſtances, 
by rule TIE the trial; eſpecially, if the party from whom the 
Production i is * wanted applies kor a fayour. 


Writings {fl | 


But in a (/4minal or , 
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2 y / cauſe, the defendant is never forced to produce any evidence; 
though he ſhould hold it in his hands in court. Theory F Evid. 54, 


Burrow. Mansf. 2489. 
Where an original note of hand is loſt, and a copy of it is of. 


ſered in evidewoe to lerve any particular purpoſe in a cauſe ; ſuf. 


cient probability muſt be ſhewed to ſatisfy the court, that the origi- 
mal note was genuine, before the copy will be allowed to be read. 


1 41K. 446. 
But by lord Hardwicks, Ap. 16, 1740. On excoptions to a 


maſter's report. Where a rent char ge is granted by deed, and the 
deed happens to be loſt, the plaintiff cannot read a copy in evidence 
at law, but muſt either ſet up a preicriptive title to the rent, from 
a contant and uninterrapted payment, ot he mutt bring bis bill in 


equity, to be relieved againſt the accident of the originals being 


oſt. And the ſame rule holds in cate of a bond; for though an 
kundred wit neſſes could prove the ſubſtance of it, yet it is not ſuf- 


hcient at law, tor the plaintiſf mult declare upon it, ſetting bolth 
that he produceth it in court. 2 Ak. G1. e 
| 9. An . ure to guide the uſes of a com- 


Writing with mon 1ccovery, was offered in © ':dence, but the 


re feal torn off. ſcals were torn off; yet it being proved to have. 
been done by 4 lie boy, i. it was allowed to be 


J 


cad. Palm. 402. 

10 prove the taking of an . in the act of uniformity, a cer- 
t:{ionte was produced that had only a {malt piece of wax upon ft. 
By 7wiſdens if it were ſealed, tho” the ſeal was broken off, yet it 
n:av be read, as we read recoveries after the ſeal broken off; and 


he ſnid, he had ſcen an adminiſtration given in evidence 1 15 the 


ieal broken off, and fo wills and deeds. 11 12d. 11. M. 21 C. 2. 
Cen and {eath. 
. 10. If upon collateral iſſue; it 1s to be weve 
{otters La- that ſuch a one was juſtice of ths peace, baronet, 


tet. or the like; common reputation is ſufficient proof, 
without ſhe wing the ae or letters patent 2. 


oi the creation. Tr. 13 r pets. 347. 
Ihe copy of the probate of a will is good 


Coy 2 8 where the will itſelf is of chattels; for 
UW? bf or of let- there the probate is an original, taken by. autho- 
ters of admi- rity, and of a publick nature: otherwiſe, where 
„ration. the will is of things in the realty ; becauſe in ſuch 


e the eccleſlaſt cal courts have no authority to 
take probates 5 5 ſuch probate is but a copy, and the copy ot 


it is no more than the copy of a copy. 3 Salk. 154. | 
* ie eccleſiaſt. cal court never grants an cxemplification of Ict- 
ters'of admi nitration, but only a certificate that adminiſtration Was 
granted 5 theretore where a leflee picads an aſſignment of a term 
from an admin;firator, ſuch certificate 15 2000 cvidence. 80 
| | „ 


2 mm A 


Theory of Evid. 45. 
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would the book of the eccleftaftical court, wherein was entred the 
order for granting adminiſtration. So would the copy of the pro- 
kite of a will, be evidence of ſuch an one he; ing an executor, but 
a copy of the will would not be evidence of it. Kempton and Croſs, 
E. 8 G. 2. Buller's Law of Niſi prius, 246. | 
12. So the copy of the court roll of a manor, 
is good evidence; as alſo the copy of a church- | 
regiſter, the copies of town-hooks, and the like; for where the 


Other copies. 


original itſelf is good evidence, the immediate copy thereof is allo 


good evidence. Skin. 584. L. Raym. 154. 

And generally, wherever an original is of a publick nature, and 
would be evidence if produced, an immediate ſworn copy thercot 
will be evidence, as a copy of a bargain and ſale, of a deed inroil- 
ed, and the like; but where an original ; is of a private nature, 4 
copy is not evidence, unleſs the original is loſt or Sms 
3 Fall. 154. H. 8 W. Lynch and Clarke. 

On a warrant to a conitable to diſtrain g odds by virtue © of an act 


of. parliament; the conſtable makes diſtreſs, and returns the over— 


Reſolved, that a copy 


6 Med. $3. M. 


plus to the olfender, but keeps the warrant. 
of the warrant in this caſe will be good evidence. 
2 An. Morley and Stoker. | 

So a copy of a conviction for Lillie game, was agreed to be wt 
dence in bar of an action brought for tne lame offence. T. 5 C 


3. K. and Midlam. Burr. Mansf. 1720. 

13. un inquifition po morden is evidence, but gui iii 
not cönclußve. 2 T. ones, 224. NMI. 34 G. 2. Felt mortem. 
Karl of Thanet v. Peter. | | 

14. The entry of the names and titles of per- Fariſb re- 
jons in a church-book either for marriages or eiter. 
births is evidence, but not concluſive evidence of 


the marriage or birth of any perions, un'els the identity of the per- 


ſon (by ſuch entries intended) is fully proved, and allo ſtrengthen— 
ed with circumſtances, as cohabitation, the allow ancc of the par- 
ties themſelves, and the like. 12 Vin. 89. 

15. Rolls or ancient books in the heralds ofſice 


Fall 


are evidence to prove a pedigree; but an extract S. 


of a pedigree, proved to be taken out of records, 

ſhall not; becauſe ſuch extract is not the beit evidence in the 

nature of * the things as 4 Copy of ſuch records might be had. 

3 Black. 105. | 
16. An old. 1 or ſurvey of a manor, Beunde. 

whether ecelefiaſtical or temporal, may be given in r01l. 


evidence; for there can be no other way of aicer- 


taining the old tenures or beg zer. Theary of. E vid. 44. 
17. N Kepler of glebe is not evidence for the | 
parſon, unleſs ſigned by the churchwardens, as 
well as the parſon 3 nor then neither, if they be 
of his nomi nation: and tho” it be fin. 0 bY thi 


4 


Terriers. 


them, yet it ſeems to 


* 7 
840 


* 
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1371. 


E 


deſerve very little credit, unleſs it is Iikewiſe ſigned by the ſubſtan, 
tial inhabitants. But in all cafes, it is certainly ſtrong evidence 
againſt the parſon. Theory of Evid. 45. 

18. M. 11 G. Serle and lord Barrington, The 


 Indirſement indorſement on a bond by the obligec, of payment 
ef inter:ſl ona of intereſt, was allowed to be given in evidence 
bond. by his adminiſtrator, to take off the preſumption 


| from the length of time. L. Raym. 


| 19. By the 7 J. c. 12. No tradeſman nor 
Shop book. handicraft-man ſhall be allowed to give his 
ſhop-book in evidence, on an action for money 

due for wares delivered, or for work done, above one year before 


the action brought. But this not to extend to any trading between 


merchant and merchant, merchant and tradeſman, or between 
tradeſman and tradeſman, for any thing directly falling within the 
compals of their mutual trades and merchandize. _ . 

In the caſe of Pitman and Maddox, II W. A ſhop- book was 
allowed for evidence, it being proved that the ſervant that writ the 
book was dead, and this was his hand, and he accuſtomed to make 
the entries, and no proof was required of the de 1very of the goods; 
and Holt Ch. J. ſaid it was as good evidence as the proof of a wit- 
nei>'s hand to an obligation; and he held, that tho” the ſtatute of 
the 7 7. ſays, a ſhop-book ſhall not be evidence after the year, yet 
it is not of itſelf evidence within the year. 2 Salk. 690. TH 

20. A man's book of accounts is no evidence 

 Bogk of ac- for the owner of the book, but for the adverſe 
go,; party; for his book cannot be of better credit than 
his oath, which would not ſerve in his own caſe. 
Tre, a, %%%; ũ᷑ð¹il 
5 21. In the caſe of the Queen and Mead, the de- 


Private fendant, and eight others, were incorporated un- 
es of ens. der an act made 39 El. by the name of the fur 
ies. veyors of the highways at Aileſbury in the coun- 


ty of Bucks, and were truſtees of a charity called 


B dferd's gift. An information was preferred againſt the defend- 


ant, for executing this office, being an office of truſt, withou: 
having taken the oaths, * contrary to the 25 C. 2. c. 2. To which 
he pleaded not guilty. And now j* was moved for a rule, that 
the proſecutor might have two books produced, which theſe furvey* 
ors kept, in which they entred their elections, and allo their fe- 
ccipts and diſburſements; and that he might take copies of what 
he thought neceilary, and that he books might be produced at ti 
next aiſlizes at the trial. But it was denied by the court; becau'c 
they are perfectly of a private nature, and it would be to make a 
man to produce evidence againſt himſelf in a criminal proſecution. 


= 7 Raym. 927. 
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22. A copy of an inſcription on a grave: ſtone, Iiſerittion 

hath been allowed to be given in evidence. en a grave ſtone. 
23. The examination of an almanack, that | 

ſuch a day of the month was Sunday, was ruled to Aimanace. 

be ſufficient; and that a trial of this hy a jury is | 

not neceſſary, altho' it is a matter of fact. Cre. El. 227. 


And the reaſon why the kalendar in an almanack is allowed as 
evidence ſeemeth to be, becauſe the ſaid kalendar is part of a book 


of common prayer, which is eſtabliſhed by act of parliament. 

24. An almanack wherein the father had writ | 8 
the day of the nativity of his ſon, was allowed as 1 

| | ; | try of the chil{'s 
evidence to prove the nonage of his ſon. Raym. 76 
$4. Ne | | | | | | irtÞD. 

25. Camden's Britannia was offered in evidencse,? 
to prove a particular cuſtom, but refuſed ; for the C neral G 
court held, that a general hiſtory might be given 7g. 


in evidence to prove a matter relating to the king- _ 


dom in general, becauſe the nature of the thing requires it 3 but 
not to prove a particular right or cuſtom : So in the caſe of St. 
Kathorine's hoſpital, Hale Ch. J. allowed a chronicle to be evidence 


of a particular point of hiſtory in Edward the third's time: So 2 
year book may be evidence to prove the courſe of the court. And 
in this caſe it was admitted, that heralds books are good evidence 
as to pedigrees, and pariſh regiſters as to births and marriages, up- 
on the nature of the thing. But in the exchequer, the queſtion 
being whether the Abbey de Fontibus was an inferior abbey or not, 
 Dugdale's Mongſticon was refuied for evidence, becauſe the original 
records might be had in the augmentation office. I Salk. 281. 7 
W. Stainer and the Burgeſſos of Droitwich. a or ns Dn 
So in the caſe of Cockman and Mather, E. 13 G. On a trial at 
bar, concerning the right of viſiting univerſity college in Oæ ford, 
one of the iſſues was, whether king Alfred was founder. And the 
_ counſel for the plaintiff would have given in evidence ſeveral hiſto- 
rians as to this point. But the chief juſtice declared, that ſuch 


evidence & is never admitted, unleſs in proof of a point concern- 5 4.9, 
ung the publick government. And the evidence was not allowed. * _ 
j 8 5 „„ 

26. It ſcems to have been generally holden, Similitude of 


ſince the reverſal of the attainder of Ag rnen Sid- bands. 
1% that ſimilitude of hands is not evidence in 


auy criminal caſe, whether capital or not capital. 2 Haw. 431. 


And, generally, it is ſaid, that Gmilitude of hands is no evi- 


dence ; but ſaying that ke was well acquainted with his writing, 


and knew it to be the party's, 15 evidence. 12 ner. 204. 
And in general caſes, the witneſs ſhould have gainzd his know- 


ledge from having ſeen the party write; but under ſome circum- 


ſtances that is not neceſſary; as where the hand- writing to be 
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proved is of a perſon reſiding abroad, one who hes frequently te- 


Cetved letters from him in a courſe of correſpondenee, would be 


admitted to prove it, tho? he had never ſeen him write: So where 
the antiquity of the writing makes it impoſſible for any living wit- 
neſs to {wear he ever ſaw the party write; as where a parſon's 
book was produced to prove a modus, the parſon having been long 


dead, a witneſs who had examined the pariſh hooks, in which was the 
ſame perſon's name, was permitted to {wear to the fimilitude of the 


hand- writing, for it was the beſt evidence in the nature of the 
ching, for the pariſh books were not in the plaintiff's power to pro- 


duce. Theory of Evid. 25, 26. 


So in the caſe of Gould and Tones, T. a G. 3. On the trial of 
an iſſue out of chancery, before lord Mansfield at the fittings in 


liddleſ-x, where it was diſputed, whether the name of one J;l- 


iam Fones, ſubſcribed to a declaration of truſt, was genuine; and, 
to prove the hand-writing forged, a witneſs was produced, who 
had frequently correſponded with Jones, but had never ſeen him 
write: Lord Mansfield, upon debate, held him to be a good evi- 


gence, and his teſtimony accordingly Was Saane Black Rep 
384. 


III. Of the evidence of witneſſes. 


2 N on. I. It ſeems that the confeſſion of the defendant 
whether taken on an e before a 

of the peace, in purſuance of the 1 & 2 P. & M. c. 13. or 2&; 
P. & M. c. 10. upon a bailment or commitment for felony, or taken 
by the common law upon an examination for other crimes not with- 


543 in theſe ſtatutes, or in diſcourſe with * private perſons, hath al- 
ways been allowed to be given in evidence againſt the party: con- 


feſſing, but not againſt others. 2 Haw. 429. 
2. It is to be obſerved, that there be many cit- 
iin (+ „ cumſlances that diſable a juror, that are not ſuff- 
kin to the Pay cient exceptions againſt a witneſs : 'Thus the ex- 
ception of kindred is a good cauſe of challenge 
azainſt a juror, but not againſt a witneſs ; therefore the father may 
be a competent witneſs for or againſt his fon, or the ſon tor or 
againſt his father. Theſe. and the like exceptions may be to the 
credit or credibility of the witneſs, but are not exceptions againſt 
Ris competency, 2 U. H. 276. 
For, that ] may obſerve it once for all, the exceptions to a Wit 
neſs are of two kinds. 1. Exceptions to the credit of the witneßz, 
which do not all diſable him from being ſworn, but yet ma) blemiſh 
the credibility of his teſtimony; and in ſuch caſe the witneſs is to 
de allowed, but the credit of his teſtimony is left to the jury. 


2 xc cepticons to the competency of the witneſs, which do ao 
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5 him from giving his teſtimony, and of theſe exceptions the court is 
the judge. 2 H. H. 276, 277. 


3. It ſeems agreed, that an attainder, judgment, Witneſe info. 


or conviction of treaſon, felony, piracy, premu=- mou, 
nire, perjury, or forgery on 5 El. and allo a judga 


ment in attaint for giving a falſe verdict, or in conſpiracy at the ſuit 


of the king, and alſo judgment for any heinous crime to ſtand on the. 


pillory, or to be whipped or branded, are good cauſes of exception 
againſt a witneſs, while they continue in force. 2 2 Haw, 432. Theo- 
ry of Evid. 107. 8 | 

In the caſe of Pendzch and e H. 28 G. 2. the queſtion 
was, whether a perſon convicted and whipped for petit larceny ſhall 
be allowed to be a witneſs, And the court were clearly of opimon 
that he ſhall not; and laid it down as a rule, that it is the crime that 
creates the infamy, and not the puniſhment for it. Petit larceny is 
felony 3 and there is no caſe where a perſon convicted thereof was 
ever admitted to be a witneſs. 2 Wilſon 18. 

But it is agreed, that no ſuch conviction or judgment can be made 


| uſe of to this purpoſe, unleſs the reoord be actually produced in 
court. 2 Haw. 433. 


Alto, it is a general role; that 2 übel ſhall not be aſked any ; 
queſtion, the anſwering to which might oblige him to accute himfelf 


of a crime; and that his credit is to be impeached only by general | 9 5 


accounts of his character and reputation, and not be proofs of parti- 
cular crimes, whereof he never was convicted. 2 Haw. 433. _ 

* And a man fhall not be pernuttes to ee thas he was fuborned # 
and perjured. St. Fr. V. 3. 427. 

And lord Cote fays, a witneſs alledging his 0 own  infary or r turpi- 
tude, is not to be heard. 4 Init. 2709. 

Thus a wife was diſallowed to be a witneſs to prove her huſband 


had no acceſs to her in a cate of baſtardy. Sell. Cafes, 2 1 7 5 


K. and Reading, M. 8 G. 2. | 
It ſeems clear at this day, that outlawry i in a perſonal ation 3 18 50 


3 good 1 againſt a witneſs, as it is againſt a juror. 2 Haw. 


433- 


A perſon convidted of felony, who is admitted to his clergy, and 
burnt | in the hand, is dae re- enabled to be a witnels. 2 Haw. 
433: 


And it Sets d, that the king's 3 1 of treaſon, or folowy: 
alter a conviction or attainder, reſtores the party to his credit. 0 
Haw. 433. | 

4. It ſeems agreed to be 2 2 good exception, that 
a witnels is an infidel; that is, as it ſeemeth, that 77 tineſs an 
he believes neither the Old nor New Teſtament to Infidel. 
be the word of God, on one of which our laws 
require the oath ſhould be adminiſtered. 2 Haw. 434. But Maho- | 
metans and Pagans have been admitted to be worn in their 


country way. + 
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x; Want of diſcretion is a good exception againfi 
w; itneſs awant- a witneſs; on which account alone it ſeems, that 
ing diſcretion. an infant may be exceptcd againſt. 2 Haw. 4 34. 
But if an infant be of the age of 14 years, he is 
as to this purpoſe of the age of diſcretion, to be ſworn as a witneſs; 
but if under that age, yet if it appear 8 he hath a e dif- 
cretion, he may be worn. 2 H. H. 258 | 
And in many cafes an infant of tender years may be examined, 
where the exigence of the cafe requires it; which poſſibly, being 
fortified with concurrent evidences, may be of ſome weight; eſpt- 
cially in caſes of rape, «buggery, and ſuch crimes as are practifed upon 


children. 2 H. H. 279, 284. 


But in no caſe ſhall an infant be admitted as 1 without 


eath. Str. 700. 1 Atk. 29. 


6. It ſcems an unconteſted rule in all caſes, that 
Wilneſi inte- it is a good exception againſt a witneſs that he is 


refted. L ekither to be a gainer or loſer by the event of the 


cauſe, whether tack advantage be direct andi imme 
diate, or conſequential only. 2 Haw. 433. 

Thus in an information upon the ſtatute of uſary, the betty to the 
uſurious contract ſhall not be admitted to be a witneſs againſt the 
uſurer, for in effect he ſhould be witneſs in his own cauſe, and fhonid 
avoid his own bonds * and atlurances, and diſcharge himſelf of the 
money borrowed. 1 Inſt. 6. | 

Thus alſo an attorney ought not to be examined againſt his client 
becauſe he is obliged to keep his ſecrets : but of his own knowledge 
before retainer, he may be examined as a wirneſs, if ſerved with a 


ſubpœna. Wed. b. 4. c. 4. 


But upon an indictment for battery, or r the like, the party grieve 


may be a witneſs againſt the defendant, becauſe the proſecution 1 is at 


the ſuit of the king. Wood. b. 4. c. 5. p 


And in many criminal caſes, from the neceflity of the thing, in- 


tereſted perſons are allowed as witneflts. As where the owner proſe- 


cutes an indictment of felony for ſtolen goods, he is concerned in 
intereit ; for he will be inti:led to reſtitution : and yet his evidence is 
admitted. So in removing an ind. ctment by certjorari from the fel- 
fions to the king's bench; tho' the proſecutor in that cale, if the de- 
fendant be convicted, is intitled to his coſts, yet he is allowed as 2 


witneſs. So where a man, in caſe of conviction of the offender 


for a robbery, will be intitled to a gol reward; yet his evidence {hall 
be received. And by Parker chief juſtice ; As to the caſes where a 
40 reward is given, they admit of this anſwer z that the intention of 
thoſe acts would be quite defeated, if ſo be the reward 1i,outd take off 


the evidence. The ſame anſwer may ſerve to the caſes put upon an 


indictment of telony for ſtolen goods; ; and where the indiétment 1s 


removed by certiorari : for none in the firſt caſe but the owner can 


prove the property of the goods; and in the ſecond, it the g giving of 
coſts ſhould take off the evidence of the proſecutor, the act of par- 


liament Echigned t to diſcountenance the removing of ſu! 15 Dy cortio- 
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EVIDENCE. 


rari, dd give the greateſt encouragement of them that is poſt. 
10 Mod. 193. M. 12 An. Q and Muſe. 


Alſo it ſeems agreed, that it is no good exception againſt a witneſs, 


that he has a maintenance from the king; for every one may maintain 


his own witneſſes. 2 Haw. 434: 


Thus alſo, one commoner may be a winch for mother chm 


common, becauſe in effect it charges himſelf; that is to fay, he ad- 


mits another to have common with himſelf. But if the preſeription 


be, that all the inhabitants of ſuch a place ought to have common 
there, one of the inhabitants cannot be a witneſs, to prove that ano- 
ther of the ſaid inhabitants ought to have 
in effect he would [wear to pive himſelf right of common there. L. 
Raym. 731- | 

A trultee may be a witneſs, if he hath releaſed his truſt ; but not 
if he hath conveyed It over. Sid. 315. M. 18 C. 2. Woes and 
Gerrard. 55 55 „ | 

An heir at law m may be a witneſs concerning the thi wo the land, 


common there, * becauſe * 


546 


but the remainder-inan cannot, for he hath a preſent intereſt, but 


the heirthip 1s a mere contingency. 
and Blockbam. 


In evidence to a jury at bar; a ſpecial iſſue by rule of court was di- 


rected to try the cuſtom of lady Percie's manor of H*e/avard in Cum 


hela, whether tines on the tenants on their lord's death, be due to 
the heirs or ſucceflors of the lord, during his minority ; the defen- 
dant excepted to the ſteward, becauſe he had a fee on admiſſion, 
but it was not allowed, and he was ſworn. 3 Keb. go. _ 

A witnels laying a wager in the cauſe, is no hindrance to his being 


a witneſs; for the other has an intereſt in his e which he can - 


not deprive him of. Fareſl. 31. Str. 6 2 

Ita perſon apprehends himſelf to be nereſied, tho' in friftneſs « 
law he is not, yet he ought not to be {worn : as where the witneſs 
for the plaintiff apprehended that if the plaintiff ſhould recover, he 
would remit a claim of ſome money which he (the plaintiff) had upon 


this witneſs ; but if he thould not recove er, he would not remit it . 


although in ſtrictneſs of law, his recovering or not recovering in that 
caſe would not alter the claim: or as in caſe where the witneſs owacd 


hinelf to be under an honorary, though not under a binding en- 
gagement, to pay the coſts. Str. 129. 


If a man hath been examined on interrogatories, being at that time 


diſintere ſted, and afterwards becomes intereſted, hs depoſition may 


e riven in evidence ; becauſe his evidence ES be taken as it ſtood 


it the time of his examination. So if a witneſs to a bond becomes 


afterwards repreſentative of the obligee, his hand muit be proved in 

55 manner as if he were dead. 2 Atk. 615. 2 Vezey. 44- 
. It ſeems agreed, that the huſband and wife 
bein as one and the fame perſon in affection and 
intereſt, can no more give evidence for one ano- wife, 
uber. in any Cale whittoever, than for themſelves ; | 
h | 2116 

1 


1 Salk. 283. M. 10 W. Smith 


Huſband «nd 5 


— : . 
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and. that regularly the one ſhall not. be admitted to give evidence 
againſi the other, nor the examination of the one be made uſe of 
againſt the other, by reaſon of the implacable diſſenſion which might 
* be cauſed by it, and the great danger of perjury from taking“ the 
547 oaths of perſons under ſo g great a bias, and the extreme bardihip of 
the caſe. Yet ſome excepiions have been allowed in cafes of evident 
necefiity 3 as in the lord Audley's caſe, who held his wite, while his 
ſervant by his command ravithed her; or where a man is indicted for 
a forcible marriage on the ſtatute of the 3 H. 7. or where either 
buſband or wife have cauſe to demand furcties of the peace againſt 
the other. 2 Haw. 431, 432. 
8. It leeins agreed, that it is no exception againſt 
a perſon's giving evidence either for cr againſt 2 
pritoner, that he is one of the judges or jurors who 
are to try him. 2 Haw. 432. 
But where a juror is called upon to give his evidence, he ought 
fo give it upon oath openly in court, and _ be examined privatcl 
by bis companions. Bac. Abr. N . 
9. It hath been long ſettled, that it is no excep- 


Judge * 
Juror being a 
W! 2 rs 


N 1 Ze be- 
„ oft tion againſt a witneſs, that he hath confeffed him- 
3 ſelf guilty of the ſame crime, if he hath not been 
Plice. 


indicted for it; for if no accomplices were to be ad- 
mitted as witneſſes, it would be generally e to find cvidence 
to convict the greateſt offenders. 2 Haw. 432. 
Alfo it hath been often ruled, that accomplices who are indicted, are 
good witneſſes for the king, until they be convicted, 2 Haw. 432 
Allo it hath often been adjudged, that ſuck of the e in 
an information, againſt whom no evidence is given, may be wit- 
ncſtes for the others. 2 Haw. 432. | | 
It hath been alſo adjudged, that where three perſons are mel in 
three feveral actions on the ſtatute for a {uppoled perjury in their evi- 
_ dence concerning the lame thing, they may be good witneſſes in fuct 
actions for one aiother. 2 Haw. 432. 5 
10. It teems agreed, that it is no good ererpüe 
againſt a witneſs, that he is an alien, or villein, or 
| bondman. 2 Haw. 434. 
nets | is There were two witneſſes to a deed, and one 
TH olf them was blind. It was ruled by Holt. chief juſ- 
tice, that ſuch decd might be proved by the other 
Witneis, and read; or might De proved, without proving : that this 
blind witneſs is dead; or without having him at the trial, proving 
only his hand. IL. Raym. 724. Wood and rury. 
12. If a witnefs is beyond the lea, it is uſus! to 


Aa 


87 Zi, fr over prove his hand, and that he 1s beyond the lea. 12 
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witneſs proved theſe facts, and their hands to the bond as if dead. * 5 48 
T. 5 & 6 G. 2. 12 Viner. 224. | | 
14. If a witneſs to a deed is dead, it is not ſuf- 
ficient to prove his hand-writing, but it muſt be 
proved alſo that he is dead. 2 Atk. 48. - i 
And where a perſon has lived abroad for ſome years, after atteit- 


Jitueſ dead. 


ing a deed, there muſt be {triCt proof of his death: Otherwiſe it is. 


where the witneſs has lived conſtantly in Englund, from the time of 
ſubſcribing his name to the day of his death; for in that caſe, a fligh: 
evidence of his death is ſufficient, eſpecially where the perſon whe 
proves his hand knew him intimately, who {wears that he believes lum 
dead. Id. 3 3 | | 

But where the witneſs is dead, it is ſufficient to prove the wit- 
neſs's hand, without proving the hand of the party. 12 Viner. 
8 | 

The ſayings of a dead man are not to be given in evidence to prove 
2 particular fact; they are only to be admitted in proof of general 
uſages and cuſtoms; but as for a particular fact, lying in the Know- 
ledge of a particular perſon, by his death the evidence is loſt. St. 
Tr. V. . 456; VVV N 

And it harh been agreed, that the evidence given by a witneſs at 
one trial, cannot in the ordinary courſe of juſtice de made ute againſt 
2 defendant, on the death of ſuch witneſs at another trial. 2 Haw. 
In the caſe of murder, what the deceaſed declared after the wound 
ziren, may be given in evidence. 12 Viner. 118. | 

But where ſuch declaration is reduced into writing, the writing it— 
{elf muſt be produced, and not evidence thereof given vica voce, Id. 

15. It is a general rule that hearſay is no evi- 
dence; for no evidence is to be admitted but what | 
is upon oath ; for if the firſt ſpeech was without oath, another oath 
that there was ſuch ſpeech, makes it no more than a bare ſpeaking, 
and fo of no value in a court of juſtice ; and beſides, the adverſe par- 
ty had no opportunity of a croſs examination; and if the witnels is 
living, what he has been heard to ſay is not the beſt evidence that 
the nature of the thing will admit. But though hearſay ought 
not to be allowed as direct evidence, yet it may be allow- 
ed in corroboration of a witneſs's tettimony, to {ſhew that he 
atirmed the ſame thing before on other occaſions, and that he is 
{till conſtant to himſelf. So where the iſſue is on the legitimacy of a 
perſon, it ſeems the practice to admit evidence of what the parents 
have been heard to ſay, either as to their being or not being married, 
lor the * preſumption ariſing from the cohabitation is either ſtrength- 
ened or deſtroyed by ſuch declarations, which altho' not to be given 
m evidence directly, yet they may be aſſigned by the witnets as a rea- 
fon for his belief one way or other. So hearfay is good evidence to 
prove who was a man's grandfather, when he married, what children 
he had, and the like, of which it is not "reaſonable to pretume that 

there 
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EFYIDENCE. 


there is better evidence. So to prove that a man's father or other 


kinſman beyond the ſea is dead, the common reputation and belief f 


it in the family gives credit to ſuch evidence; and for a ſtranger it 


would be good evidence, if a perſon ſwore that a brother or other nex 


relation had told him ſa, which relation is dead. So in queſtions of 
preſcription, it is allowable to give hearſay evidence, in order to prove 
general reputation: and where the iſſue was of a right to a Way over 
the plaintiff 's cloſe, the defendants were admitted to give evidence of 


a converſation between perſons not intereſted, then dead, wherein 
the right to tne way was agreed. Theory of Evid. 111, 112. 


Son eſtabliſhing a title to an eſtate upon a pedigree, evidence tht 


a man has not been heard of for many years, is ſufficient evidence 


Prima facte to prove him dead without ifſue, ſo as to put the oppoſite 


party upon proof that he till exiſts. Many perſons go to the Eaſt 


and Welt Indies, and are never, heard of more. In the mean time 
what is done upon ſuch a trial is no injury to the man or his iſſue, if 


he or they thall afterwards appear and claim the eſtate. Black. Rey, 


494. 
I. Of proceſs to cauſe witneſſes to appear. 
Zeno aways of cauſ= 1. The compulſory means to bring in witneſſes, 


ing witncjes ie are of two kinds. 1. By proceſs of ſubpena (A) 


 eppear.. iſſued in the king's name, by the juſtices, or others, 


where the trial is to be. 2. Which is the more 


ordinary and more effectual means (in criminal caſes), the juſtices that 
take the examination of the perſon accuſed, and the information of 


Charges of awit- 


*550 


the witneſſes, may at that time, or at any time after, and before the 
trial, bind over (B) the witneſſes to appear at the ſeflions, and in caſe 
of their refuſal either to come, or to be bound over, may commit 
them for their contempt in ſuch refuſal. 2 H. H. 282. 1 
2. By the 27 G. 2. c. 3. When any poor perſon 
ſhall appear on recognizance in any court to give 
uc ſſes. 1 _ | | 3 

| evidence againſt another accuſed of grand or petit 
larceny or other felony, the court may, at the prayer, and on ihe 
oath of * ſuch perſon, and on conſideration of his circumſtances, 
order the treaſurer to pay him ſuch ſam as they {hall think reaſonable 


for his time, trouble, and expence 3 which order the proper officer 


mall make out for the fee of 6d; except in Middleſex, where the 
{ame ſhall be paid by the overſeers of the poor where the perſon Wa 


: 2pprehended. 


And by the 18 G. 3. c. 19. The court where any perſon ſhall ap- 
pear on recognizance or ſubpena to give evidence as to any grand or. 


petit larceny or other felony, whether any bill of indictment be fre 
ferred or not, may order the treaſurer to pay to him ſuch ſum 4s mney 
Jhall think reaſonable, not exceeding the expences he was ona J 
put unto making allo, if he ſhall appear to be in poor cons 
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at attachavenit, the diſobedience to the {ubpena being a conte 
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a reaſonable allowance for his trouble and loſs of time; which or dei 
the clerk of aſſize or of the peace reſpectively ſhall forthwith make 


out and deliver to him, on being paid for the ſame 6d and no more z 


and the treaſurer upon fight of the order {hall forthwith pay the 
fame, / 8.— And the juſtices in ſeſſions from time to time may 
lay down or alter ſuch rules and regulations concerning any coits or 
charges to be allowed to any perſon by virtue of this act, as to them 
ſhall ſeem juſt: which rules and regulations, mth, received the ap- 


probation and ſignature of one or more of the 3 judges of 1255 mall 


be n on all perſons hatſoever. /. 9. 


Where a witneſs is a priſoner in execution for „ 
ere a cνι 


75.0 pr. Joner in 


Sr. 12. 'F- 2. 
EXECHLUho 


telificcandum, to give his evidence. 
4. One was f. abpcenacd od teſtific andum, BY” 
prayed a privilege from being arreſted d, which was 
granted; and by the court, it will ſuperſede an ar. 
reſt upon meſne proceſs, but not upon an execution z 
yet the ſheriff in that caſe may be committed tor 
bis contempt Nes caſe,” 15 C. 2. Tr. ber P. 310. 
5. By the 5 El. c. 9. , 12. If any perſon upon 
whom any proceſs out of any of the courts of re- 
cord within this realm ſhall be ſerved, to teſtify or 
depoſe concerning any matter depending therein, 
and having tendered unto him, according to his countenance or call- 
ing, ſuch reaſonable ſum for his coſts and charges, as (having regard 
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Pt 4: vileged 
nga; an ar- 
| To 


He Jr: rf} Fa 7 2 
celle 5 F er 4 
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to the diſtance of the places) is neceflary to be wowed | in that behalf, | 
do not appear according to the tenor of the proceſs, having not a 


8 


Hhwful and reaſonable impediment ; he ſhall forfeit 1ol. and thall 
yield ſuch further recompence to the party grieved, 


as to che judge 
of the court, out of which the proceſs was awarded, {ball tcem mect, 


according to the loſs that the party which procurcd the procels thall 
ſuſtain ; * to be recovered by the party grieved, in any court of record. 
A motion was made 


In the caſe of 17 at and W inkford, 2 G. 2. 
for an attachment e e a perſon for not attending at the aſſizes to 


give his evidence, being ſubpanaed, and having received one guinea 


tor his charges, and being promied 10 have one gunca A day 


witile there, and his charges pal id. And a rule 
cauſe. 


ought not to go, but the party injured had lis action upon the lian 


was made to ihew 
And afterwards cauſe was ihewed, tiat an atiachoent | 


te Of Eliz. but the court thought it was a good ee tor an 85 


mpt of 


the court; z and though an action might be brovght on the ſtatute⸗ 


yet that was a more dilatory method, and mor: difficult to 3 


m, which encouraged witneſſes not attending frequent Iv upon trials, 
at which they Sore Tubpaznacd to appear and ps: evidence. | ow 
therefore the rule was made abfolute. L. Raym. 152 | 

In the caſe OL Sd and V, ite, M. 10 . 2 "Tc was moved 
tor an attachment againit one Hatepeld, tor not aticuding to give 
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evidence, bein g ſerved with a ſubprena. The ticket and ſubpœna were 
not {worn to have been ſerved perſonally ; but delivered to a ſervant 


at the witneſs's houſe, who carried it up to his maſter, and brought 


. down word, that he delivered it to his maſter, who faid he would at. 


tend. By Lord Hardwicke Ch. J. This way of proceeding by at- 


tachment is a new method. I do not know that it has been deter. 


mined, that ſerving a ſubpœna on a ſervant would be a ſufficient ſer. 
vice to maintain an adion; but however, to be ſure, it is not a ſuſi- 
cient ground for an attachment. And Lee J. ſaid, it hath been ſo— 
lemn determined, that you muſt not only have an affidavit of ten- 
dring the ſhilling, but likewiſe of a tender of reaſonable charges, to 
ground an attachment. And the attachment was denied. Caf, 
Hard. 313. Str. 1054. wm | | 

E. 14 G. 2. Chapman and Poynton. A witnefs was ſerved with à 


| ſubpoena at Cheſter, to attend the fittings at Guildhall, and two 
guineas were tendred by the perſon who ſerved it, and being objected. 


to as too little, he declared he would give no more. The witneſs 
not coming up, an attachment was moved for; but on ſhewing cauſe 


was diſcharged ; the court ſaying it was too little, and that the wit- 
neſs is not obliged to truſt to the court's allowing him more when he 


comes to the book; for perhaps the party may not call him, and 


it may be difficult for him to get home again: that this way of pu- 


niſhing as for a contempt * was new, and practiſed only in this court: 


the common pleas not doing it to this day, but leaving the party to 
his remedy on the 5 El. c. 9. and therefore they would not enter into 


any nice calculations of the expence, but confined their inquiry to 


the queſtion, whether the non-attendance was thro' obſtinacy or not. 


S 


NM. 22 G. 2. Bowles and Johnſon. It was moved for an attachment 


_ -2gainft one Terburgb, for not giving evidence at the aſſizes. He was 
jubpœnaed, but had no offer to have his expences born; but came 
to the allizes, where money was tendred to him for that purpoſe, 
but he refuſed to be ſworn. By Lee chief juſtice : Attachments are 


a new practice. I remember the firſt motion for them. It was then 


agreed, that the ſame reſtrictions ſhould be uſed in attachments as in 


actions on the 5 Eliz. one of which is, that a tender of expences 


ſhould be made at the fervice of the ſubpœna. In this caſe, Yerburg® 
has not been ſubpœnaed regularly, fo as to ſubject him to the 5 Elis. 


lu order to be ſubject to an attachment, you muſt ſhew him guilty 


of a contempt of this court. By H# right juſtice. A perſon not pro- 
perly ſubpœnaed is to be looked upon only as a ſtander-by ; and it 1 


no contempt of the court of Nife Prius, for a ſtander- by to refuſe 


to be examined, much lets is it a contempt of this court. And the 


attachment was denied. Black. Rep. 36. VVA 
And, by the court, in the cale of Hammond and Stewart, H. 8 
G. the witneſles ought to have a reafonable time to put their al- 
fairs in order, that their attendance upon the court may be as little 
prejudice to themſclves as pollible. Str. 510. 
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dence. Lit. 36. 


1155 Priſoner, but in his Ry, 2 Haw. 428. 
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In criminal caſes if a witneſs hath been bound over, and 45 not 
appear, he ſhall forfeit his recognizance. 


F. Of the mann of giving evidence, 
| | E 15 

He who affirms the matter in iſſue, whether . hich party 

glaintiff or defendant, ought to begin to give evi- ſpall begin the 


eUILRNCE. 


8 evidence both for and againſt a priſener Fvidence ts be 
ought to be upon oath. upon cath. 


And if a peer is produced as a witneſs, N to be ſworn. 3 


Keb. 51. 


Lord Preſten was committed by the court of quarter follions, for 
refuſing to be ſworn to give evidence to the grand jury on an indictment 


8 


of high treaſon; and on his being brought by habeas corpus into the 
king's bench, Holt Ch. J. ſaid, it was a great contempt, and that had 
he be en there, & he would have fined him, and committed him till & 5 $3 


he paid the fine; but being otherwiſe, he was bailed. 1 Salk. 278. 
But a quaker's a rinstion i in all caſes not being criminal, Rall be 


allowed as evidence, without an oath; but in criminal cules his affir- : 
mation ſhall not be allowed. 


by &8 W. c. 34 
3. It is no ſatisfaction for a witneſs to fay, that lie 


Mot be pe ; 


thinks or perſuades himſelf; and this for two reaſons; tive. 


by Coke chief juſtice: 1. Recent the judge is to 


give abſolute ſentence, and ought to have more ground than thinking. 
| 2, Becauſe judges, as judges, are always to give judgment ſecundum 


alle gata Y probata, edna, that pigs PR. think other- 
wile, Dyer, 53. 


4. The court may indulge a aller in examin- | W itneſſ es may : 
ing the witneſſes apart, but he cannot demand it af be examined a= 
right. St. Tr. V. VVVVVV nos a 5 
Evidence 10 be. 


= In . of life, no evidence is to be given againſt 
given in the pri- 


foner”s preſence. 


M. 26 G. ee e omas 85 zencer Crowther. A conviction for 
Killing game was qualhed, ts > the {ame ſet forth only, that the 
depolition of Edward Tye the witneſs, which had before been ſworn 
to before the juſtice, was again read over to him in the preſence and 
hearing of the faid T. S. Crowther, and that the ſaid Edauard Dye 
again . med his ſaid depoſition to be true in the preſence and hearing of 
the ſuid T. S. Crowther —bÞy the court: The witneſs ought to have. 
been reiworn in the prcience of the defendant. Caf. by Durnf. and 


Caſt. 125. N 
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6. In erery iſſue the affirmative is to be proved. 


Wit A negative cannot regularly be proved; and 
ine! teflify «% therefore it is ſuſhcient to deny what 1s affirmed. 
uc ali ve. until it be proved; but when the affirmative i. 


proved, the other {ide may conteſt it with oppo. 


ſite proofs; for this is not properly the proof of a negative, but th; 


proof of fome propoſition totally inconſiſtent with what is affirmed 
2: if the defendant be ch: irged with a treſpaſs, he need only make 


| # general denial of the fact, and if the fact by proved, then he may 
prove a propoſition inconfiſtent with the charge, as that he was a 


2354 


another place at the time, or the like. 7 h-ory of Evid. 116, 17. 
But to this rule there 1s an exception of ſuch caſes, where the 

lay preſumes the affirmative contained in the iſſue. Therefore, in 

an information againſt lord Hallifax for tefufing to deliver up the 
rolls of the auditor of the exchequer : the court of exchequer put 
the * upon proving the negative, namely, that he did not de- 
liver * them; for a per! {on ſnall be preſume d duly. to execute his 
office, til! the contrary appear. ide 117. 


A man bail. | a 3 : 12 3 
logs 5 1. A priſoner may not call witneſſes to diſprove 


wo d.jpros 1 99 what his own witneſſes have ſworn. „ 
iii own ks - | 
| 150 704, 792. 
74. : 5 
Whether a 8. A net ſhall not be permitted to read hit 


20%, may read evidence, but he may look upon his notes to re- 


mined. 


his evidence. freſh his memory. S. TE 4; 45 | 
Wk. bo 9. A witneſs ſhall not be croſs examined, till he 

e IE has gone through the evidence for the party or 

wi Saks ec whoſe bde he was produced. Se. I. F. 2. 792. | 


Diarience. 10. It hath hook admitted, that in order to ſhew 
| a variance in the evidence, a depoſition taken bj 


a witneſs before a juſt ce of the peace, may at the priſoner's deſire 
be read at the trial, in order to take off the credit of the witneſs, by 
ſnewing a variance between ſuch depolitions, and the evidence 
given in court. And for the ſame reaſon it ſeems agreed, that 


Where 2 witneſs at one trial varies from his own evidence at ano” 


ther, in relation to the ſame matter, ſuch variance may allo he 


given in evidence to inval: date his teſtimony at the ſecond trial 


2 How. 439. 


Which oarty 11. The counſel of that narty hich doth begin 


| 5 
full conclude. to maintain the iſſue, ought to conclude. Tr. 
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| To A. B. C. D. and E. F. greeting: 
you, that all buſineſs being lai! aſide, and all excuſe s .what/oever ceaſing, 


al the general quarter ſeſſions of the peace, to be holden at 


tices of the peac? for the county sf —— 


E 


A. Subpcena to give evidence. 


NJ EORGE the third, 
France, and Ireland; king, 


defender of the faith, and ſo farth. 
We command you, and every of 


you do in your proper ferſons apperr before eur juſtices a rened to keep the 
peace in our county of and alſo to boar and determine divers 
felonies, treſpaſſes, and other miſdemeanors in the foid county ne 
In 
and for the fad canniy, on the day of —— at the 
hour of ten in the forenoon of the ſame day, to t- 1 150 truth, and give 
evidence in behalf ef the inhabitants of the pariſh of 
county, againſt A. O. in a caſe of baſtardy. 


79 omit, nor any of you to emit, on Pn — Oe hundred pounds. Wit | 
neſs Sir James Lowther, baronet, the = day of + — 5 46 . 
e ee. of eur reign- | 

0 


Note 3 There may be four witneſſes put in one Subpens: 


„ A ſubpana ticket, 


Lo Mr. A. W 


| B wirtue of his majeſty's s writ of: ft abc nd 70 you direAcd: ut Bore 


with ſhawn to you, you are perſonally to be before his maj ey jut 
at the general quarter jth - 


ens 5f the peace to he hol.len for the faid county at 
founty, 5 Fl > ay 0 — — ,, 0 6, 
the truth, and gr 12 ends nee on behalf of the inhabitants f the parrſo of 


| —— Rnd aa County, gain . O. ins cafe + 8 bftardy. 


by the grace o of Cad, of Great Bestia 


in the ſaid 


And this you are in no wiſe 


in the jard 


a_ 


EFTDE TIF ZE. 


Ard this Jo are not to omit upon pain f one r bundred pounds. Dates 
114 day * in the year 


By the court, 


B. Condition of a reed 20ni7zance to appear and gire 
evidence. 


HE condition of this ricapnizance is fuck; that if toe abeve bound 
A. W. fhall terſonally appear at the next gen ral quarter 15 Hons 


of ih. peace lo be holden at iin and for Ihe Joes county, and then 
aud A give ſuch es idenco as be know th. ufon & Sil. 4 indictment to 
1 ited by A. I. of = nen to the gran! jury. again 


O. late „— be ſaid county, yeormn, for the fel oni 

| taking and carrying ay the erobert) of — ond in caj 

the ſaid bill be found u true ill, then if the jaid A. W. Ball Zhen and 

there give evidence to the j Juror that ſhall 7 aſs on the trial of the ſaid 
A. O. pon the ſaid bill of in lidiment, and not depart thence withai WM 
teave of the court, then this recoprizance to be void, e of farce, L 


4E T A MI N - {T ION: 


TE a felony 1s n and one is brought hefore a juſtice up 
ON ſuſpicion thereot, and the jaſtice finds upon cxamination 
that the pritonet 15 not guilty 3 yet the juſtice inall not dilcharge 
him, but he walk either be bailed or committed: for it is not fit. 
G that 2 man once * arreſted and charged with felony, or {uipicion 
2 thercol, ſhould be detivercd. upon any man's diſciction, Wiha 
farther trial. Deals; C. 164. 
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EXAMINATION. 


In order to which bait or commitment, the examination and in- 
formation of the parties muſt firſt be taken, according to the follow- 
ing ſtatutes : | 


«« 'T'wo or more 4 


* 
* * 


« they bail a perſon apprehended for felony (if the offence is baila- 
« ble) ſhalt take his examination (4) and the information (5) ot 
them that bring him, of the fact and circumſtances thereot, and 


ce the ſame, or as much thereof as ſhall be material to prove the 
« fcony, ſhall put in writing; which examination they ſhall cer- 


« tify (together with the bailment) at the next general gaol deli- 
© very, to be holden within the limits of their commiſſion.“ 1 & 


2 P. & M. c. 13. f. 4. | 
« as do declare any thing material to prove the, offence, to appear 
at the next general gaol delivery, to be holden within the coun— 
*« ty where the trial ſhall be, then and there give evidence againſt 


( the party; and ſhall certify ſuch recognizance in like manner.” 


« And if they off:nd in any thing herein, they ſhall be fined by 
ben the juſtices of gaol delivery.” id. 


In like manner, where the perſon is not bailed, but committed 


* to ward, the juſtice or juſtices who commit him, ſhall before 
*& ſuch commitment, take the like examination and informations 


and ſhall put the fame in writing within two days aiter tne {a14 


„ examination, and ſhall in lke manner bind over the witneſſes; 


and certify the whole as above. 2 & 3 P. & M. c. 10. 


Shall take his examination] And in order thereunto, if by ſome 
reaſonable occaſion, the juſtice cannot at the return of the war- 
rant take the examination, he may by word of mouth command 


the conſtable or any other perſon to detain in cuſtody the priſoner 


till the next day, and then to bring him before the juſtice, for far- 
ther examination. And this detainer is juſtifiable by the conſtable 
or any other perſon, without ſhewing the particular cauſe tor 


which he was to be examined, or any warrant in writing. T1 H. 
Bat the time of the detainer muſt be no longer than is neceſſary 
for ſuch purpoſe ; for which it is ſaid, that the ſpace of three days 


is a realonahle time. 2 Haw. 119. 


1-H. H. 585. 


not be amiſs that he ſubſcribe his name or mark to it. Dalt. c. 164. 


Which examination being voluntary, and 1worn by the juſtice or 
his clerk to be truly taken, may be given in evidence againſt the party 


confeſling, but not againſt others. 1 II. H. 585. 2 Haw. 429. 


Infar mali en 


uſtices (1 O.) or one of the ſaid juſlices, before 


And they all have power to bind by recognizance (O) all ſuck 


5 * examination of the perſon accuſed, ought not to be upon 
Oath. | 1 755 i | „ 


* Bur if upon his examination he ſhall confeſs the matter, it ſhall © 
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EXAMINATION. 


Infor malion of them that bring him] Or of other witneſſes, whom 
the juſtice may bring before him by his warrant (D) for that purpoſe, 


HH. H. 586. Dalt. e. 166. 


And this information muſt be upon oath, Dalt. c. 164, 1 H. H. 
„ e 


And therefore if a quaker is witneſs, his affirmation muſt not ha 


taken in this caſe; for by the 5-& 8 W. c. 34. ſ. 36. it is provided, 
that no quaker ſhall be examined for or againſt any perſon in any cri. 
minal cauſe, unleſs it be upon oath. Ss 


And the ſaid information being upon the trial ſworn to be truly 
taken, by the juſtice or his clerk, may be given in evidence againſt 
the priſoner, if the witneſſes be dead or not able to travel. 1 H. H. 


586. 


Or at much thereof as fhall be material lo prove the felony} Yet it 


ſeemeth alſo juſt and right that the juſtices who take information 


againſt a felon, or perſon ſuſpected of felony, ſhould take and certify 
as well ſuch information, proof, and evidence, as goeth to the acquit- 


tal or clearing of the priſoner, as ſuch as maketh againſt the priſoner 
for ſuch information, evidence, or proof ſo taken, is only to inform 
the king and his juſtices of the truth of the matter. Dalt. c. 165. 


Spal certify at the next gaol delivery] And yet for petty larcenies, 


and ſmall felonies, the offenders may be tried at the quarter ſeſſions, 


and the examinations and informations may be certified thither. 


Dalt. c. 164. 


To be holden within the limits of their commiſſion] And yet examina- 


tions taken by Juſtices of the peace in one county, may be by them cer. 
tified in another county, and there read, and given in evidence againſt 


the priſoner. Dalt. c. 164. 


20 Lind by recegnizance] And upon reſuſal may commit the perſon 
refuling. 1 H. II. 586. | „5 1 5 


5 And the parties grieved onght to be bound, not only to gire evi” 
| dence, but alſo to prefer a bil of indiétment againſt the priſoner 


Dait c. 164. 
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EXAMINATION 


* A, Examination of a felon. 1558 


Weſtmorland.” H E. examination of A: O. of. 


yeemany 


taken before me Henry Chaytor, dictor of laws, 


ene of his majeſty's puſtices of the 5 for the ſaid county Lor, in the 
caſe of bail, —taken before us two of his majefly's juſtices of the 
peace for the faid county, and one of us of the quorum] the 
day of in the ———— year of the reign of 

The „. ut. A. 0: being © TERA before me | or, us] by A. . of 
yeomany *vith the felonicus frealeng out of the houſe of the 
ad A. I. at R a % day 0 
the follbabing goods, to wit of the value of 


he the 


fad A. O. upon 1s examimation now taken before me Tor, us] 


conf ſeth that lor, demeth that 8 Se. 
B. Information of a witneſs. 
Weſtmorland. H E Lo. of A. I. of ecmam 
taken upon cath fort me Las before? 
C. Recognizance to give evidence. 
Weſtmorland, ; Ei remembered, that-. on the 3 day 9 


77¹ the 


4 1. of 


acknowledge 1 inf If to cave t6 our faid lord the king ten pounds 9 


10 74 Tul money 77. Great Britain, under condition, that if be ſhall per- 
for, my appear before the juſtices of our faid lord the Ling, at the next 


| eral iat fe Mae: 23 of Fe Pence Cor,” gat hy very} " be Holden . 
e | 3300 e and 


Ee 


* 
* 


year of the eigen of 


in the ſaid county, yeoman, did come le- 
fore me Henry Chaytor, 2 Hop of lawns, one the Juftices of our ſaid 
lord the bins, ed to keep the peace in the ſaid county, and did 


| 
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and fen the 2 county, thin and there to give diente in behalf ; 

our faid lord the king, again} A. O. late of — ho being 9 
tached, and ſuſpeRed of felony, is now committed to the gaol of cy 
faid lord the king in the ſaid N then ths recogntzance to be wid, 


OY: of OY ; 


*559* Or thus, to prefer a bill 7 inis men, and die 


evidence. 


Weſtmorland. DE it remembered, that bi the day 1} Of wind 
1 in the — year of the reign of A. . 
— in the ſaid county, yeeman, perſonally came before me Hen. 


ry Chaytor, door of laws, one of the juſtices of our faid tr the 


Ling, alſigned to keep the peace in the faid county, and acEnowoledgel 


himſelf to ewe to our ſaid lord the king, the ſum if ———— < 
good and lawful money of Great Britain, 4% be made and levied of hi 
goods and chattels, lands and tenements, to the uſe of our ſaid lord the 
king, his heirs and ſucceſſ Sg if he the faid A. 1. ea fail in lit 

gudlilion indorſed. H. 0. 


The condition of the within quritten Fecognizanice is ſuch, that 
avhereas one A. C. late of ———— bar this preſent day brovght 
bc fe re the quſtice within mentioned by the within bounden A. 1. en 


Tas by hin chai ged avith the felonious taking and car rying ava 
— oy: the goods of hin the faid A. I. and thereupon Was cam 
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